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suit  at  law,  in  lieu  of  the  defendant,  against  a  debtor  of  the  de- 
fendant, without  the  defendant's  concurrence  and  it  may  be 
against  his  will,  to  subject  the  mone}7  or  property  in  the  hands 
of  such  debtor,  to  the  satisfaction  of  the  plaintiff's  judgment  in 
the  first  suit.1 

From  the  Norman  origin  of  the  word,2  it  is  a  "warning" 
given  by  the  plaintiff  in  a  suit  to  a  third  person  who  is  a  debtor 
of  the  defendant,  or  who  has  property  of  the  defendant  in  his 
possession,  that  he  must  not  pay  the  money  to  the  defendant 
or  deliver  the  property  to  him  before  the  termination  of  the 
suit,  and  commanding  him  to  hold  the  money  or  property  sub- 
ject to  the  order  of  the  court  when  judgment  is  rendered. 

It  is  an  attachment  growing  out  of  the  London  custom,3  but 
is  distinct  from  attachment  by  seizure  in  that  it  is  a  process  of 
law  whereby  a  defendant's  effects,  which  can  not  be  seized  and 
taken  into  custody,  may  still  be  rendered  liable  to  the  payment 
of  his  debts.  It  is  a  process  whereby  debts  due  to  the  defend- 
ant may  be  subjected  to  the  payment  of  his  debts.  It  is  a  pro- 
cess and  not  a  pleading  and  its  purpose  is  served  when  it 
brings  the  debtor  of  the  defendant  (the  "garnishee")  before 
the  court. 

The  person  in  whose  hands  the  effects  of  the  plaintiff's  debtor 
is  attached  is  called  the  "garnishee"  because  he  is  "garnished" 
or  warned  not  to  pay  the  money  or  deliver  the  property  in  his 
hands  to  the  defendant,  but  to  appear  and  answer  the  plaint- 
iff's suit.4  This  designation  is  very  general,  but  in  a  few  of  the 
New  England  states  the  party  so  warned  is  called  the  "trustee" 
and  the  process  by  which  he  is  warned  is  called  "trustee  pro- 
cess," and  in  Vermont  and  Connecticut  he  is  sometimes  called 
the  "factor"  and  the  process  called  "factorizing  process." 
The  terms  "garnishee"  and  "garnishment"  are,  however,  so 
nearly  universal  as  to  be  understood  in  all  cases  and  the  terms 

1.  Definition    formulated     by    the  Boston  Ins.   Co.,  28  Mo.   App.   140. 

author.     Compare,  Perkins  v.  Guy,  2  2.  Kelham's     Norman    Dictionary, 

Mont.  15;  Pattonv.  Smith,  7  Iredell  L.  "Garnishment,"  etc. 

(N.  C.)  438;  Gillis  v.  McKay,  4  Dev.  3.  Ante,  §1. 

(N.  C.)   172;  Mankin  v.  Chandler,  2  4.  Privitegia  Londini,  256 ;  Corn- 
Brock  (U.  S.  Cir.  Ct.)    125;  Putter  v.  Digest,  "Attachment  E." 
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"trustee"  and   "trustee  process"  or  "factor"  and  "factorizing 
process"  will  not  be  hereinafter  used. 

§  466.   An  anomalous  proceeding. — Garnishment  is  an  an- 
omalous proceeding,  for  while  it  seeks  to  obtain  a  judgment  in 
behalf  of  the  creditor  against  his  debtor  like  an  ordinary  suit, 
it  also  aims  to  substitute  the  creditor  in  the  place  of  his  debtor 
in  respect  to  any  sum  due  to  the  latter  from  the  person  named 
in  the  suit  as  the  garnishee.1     It  has  a  two-fold  character.     It 
is  in  the  nature   of  a  suit  and  at  the  same  time  possesses  the 
nature  of  a  final  process.2     It  is  in  the  nature  of  a  proceeding 
in  rem  and,  as   in  all  proceedings  in  rem,  the  thing  against 
which  the  proceedings  are  directed  must  be  brought  within  the 
jurisdiction  of  the  court  by  the  proper  service  of  a  writ  upon  a 
proper  demand.3     It  is  a  sequestration  of  the  effects  of  the 
debtor  in  the  hands  of  the  garnishee.     And  any  tribunal  may 
make  use  of  it  to  the  same  extent  that  it  may  employ  its  execu- 
tion process.    It  secures  the  debt  due  from  the  garnishee  to  the 
debtor  or  the  property  of  the  debtor  in  the  hands  of  the  gar- 
nishee.    It  effects  the  appropriation  of  such  debt  or  property  to 
the  extent  that  the  garnishee,  after  the  commencement  of  garn- 
ishment proceedings,  is  not  subject  to  an  action  by  his  creditor 
unless  both  suits  are  within  the  same  jurisdiction,  and  under  a 
system  of  procedure  which  regulates  both,  so  as  to  afford  the 
garnishee  complete  protection  against  a  double  liability.4    It  is 
based  upon  the  principle  that  every  species  of  property  is  liable 
for  the   payment  of  debts,5  and   permits  a  person  indebted  in 
any  manner  to  the  principal  defendant  to  be  summoned  and 
made  responsible  as  a  garnishee.6     It  is  a  legal  process  which 

1.  Hicks  v.  Gleason,  20  Vt.  139.  yield  to  a  prior  action  in  another  state 

2.  Holman  v.  Fisher,  49  Miss.  472.  brought  by  the    principal  defendant 

3.  American  Bank  v.  Rollins,  99  against  the  garnishee.  American 
Mass.  313;  Childs  v.  Digby,  24  Pa.  St.  Bank  v.  Rollins,  99  Mass.  313. 

23;  McDonald  v.  Moore,  65  Iowa  171;  5.  Hanna  v.  Bry,  5  La.  Ann.  651. 

Desha  v.  Baker,  3  Ark.  509.  6.  Halbert    v.    Stinson,    6    Blackf. 

4.  Cheairs  v.  Slaten,  3  Humph.  (Ind.)  398;  Webster  v.  McDaniel,  2 
(Tenn.)  101;  American  Bank  v.  Rol-  Del.  Chy.  297;  Belcher  v.  Grubb,'  4 
lins,  99  Mass.  313.  Harr.  461. 

But  a  garnishment   process    must 
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attaches  the  debt  of  the  garnishee  and  subjects  it  to  the  satis- 
faction of  the  debt  of  the  defendant  in  the  original  suit.1 

§  467.   Wherein  garnishment  differs  from  attachment. — 

Garnishment  has  been  said  to  be  a  species  of  seizure  by  no- 
tice,2 but  it  differs  from  an  ordinary  attachment  by  seizure  in 
two  important  particulars : 

(1)  The  validity  of  garnishment  is  not  dependent  upon 
the  officer's  taking  possession,  and  (2)  it  creates  no  lien  in 
favor  of  the  plaintiff  upon  the  defendant's  property  capable  of 
manual  delivery.3  But  it  does  hold  the  garnishee  to  a  per- 
sonal liability.4  And  gives  to  the  attaching  creditor  a  lien  on 
the  debt  so  far  as  to  restrain  the  garnishee  from  paying  it  over 
to  the  original  debtor,  but  no  further.5  The  attachment  of  the 
debt  in  the  hands  of  the  garnishee  fixes  it  there  in  favor  of 
the  attaching  creditor.  A  lien  is  created  upon  the  indebtedness 
of  the  garnishee  to  the  defendant  and  no  subsequent  arrangement 
or  voluntary  cancellation  of  the  indebtedness  between  the 
garnishee  and  the  defendant  can  destroy  the  lien,  or  affect  the 
rights  of  the  attaching  creditor.  This  lien,  which  is  also  bind- 
ing upon  the  defendant,  will  be  recognized  by  the  courts  of 
other  states.6  A  debt  due  from  another  is  as  much  "property," 
and  as  effectually  attached  by  summoning,  as  a  garnishee,  the 
person  owing  it,  as  is  any  visible  species  of  property  which 
might  have  been  seized  under  a  writ  of  attachment.7 

1.  Williams  v.  Gage,  49  Miss.  777.  6.  Einbree  v.  Hanna,  5  Johns.  (N. 

2.  Beamer  v.  Winter,  41  Kan.  596.       Y.)  101 ;  Martin  v.  Foreman,  18  Ark. 

3.  McGarry  v.  Lewis   Coal   Co.,  93     249. 

Mo.  237;  Johnson  v.  Gorham,  6  Cal.  7.  Stahl    v.  Webster,    11    111.    511. 

195 ;  Dennistoun  v.  N.  Y.  C.  &  S.  Co.,  Same  principle  in  Erskine  v.  Staley, 

6  La.  Ann.  782;   Gregg  v.  Savage,  51  12  Leigh.  (Va.)  406. 

111.  App.  281;    Parker  v.  Farr,  (Pa.)  In  South  Carolina  where  the  gar- 

2   Browne  (Pa.)   331 ;    McConnell  v.  nishee  is  not  owing  to  the  debtor,  but 

Denham,    72    Iowa    494;     Mooar    v.  has  property  in  his  hands  belonging 

Walker,  46  Iowa  164.  to  such  debtor,  the  process  of  garnish- 

4.  Gregg  v.  Savage,  51  111.  App.  281 ;  ment  gives  a  lien  on  the  specific  arti- 
Mooar  v. Walker,  46  Iowa  164.  cle    of    property  in   the    garnishee's 

5.  Parker  v.  Farr,  2  Browne  (Pa.)  hands;  but  when  a  debt  is  due  from 
331 ;  McConnell  v.  Denham,  72  Iowa  the  garnishee  to  the  debtor  no  lien 
494.  attaches  to  [the  property  of  the  gar- 
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Nevertheless,  the  property  in  the  hands  of  the  garnishee  is, 
by  the  service  of  the  writ  of  garnishment,  placed  in  the  custo- 
dy of  the  law  in  so  far  that  the  sheriff  himself  can  not  there- 
after take  the  property  from  the  garnishee  without  a  further 
order  of  court.1 

Garnishment  is  a  further  reaching  proceeding  than  attach- 
ment,  inasmuch    as    attachment    will    only    subject   property 
which  is  susceptible  of  being  seized  on  execution,8  while  gar- 
nishment  is   a   process  by  means  of  which  a   plaintiff  may 
reach  the  property  of  a  defendant  inaccessible  to  an  ordinary 
execution,  and  it  will  create  a  lien  upon  the  debt  garnished 
equal  to  that  created  by  an  execution  on  the  property  levied 
upon.3      In  fact  garnishment  is  designed   to  reach  "goods, 
effects    and   credits  intrusted   and  deposited  in  the  hands  of 
others    which  can    not    be  attached   by  ordinary   process."4 
And   by   the  earlier   law   specific  property    which   might   be 
attached  by  seizure  could  not  be  subjected  in  the  hands  of  the 
garnishee  by  garnishment.5   But  goods  and  chattels  may  be  so 
placed  in  the  hands  of  another  as  to  be  physically  within  the 
reach  of  an  officer  to  attach,  and  yet  there  may  be  difficulties 
in  the  way  of  attaching  them  which  a  creditor  may  fairly  wish 
to  avoid,  and  in  such  cases  the  process  of  garnishment  will  be 
effectual  to  hold  the  effects  of  the  debtor  in  the  hands  of  the 
garnishee  to  answer  the  plaintiff's  demand  and  perfect  it  by 
judgment.6 

§  468.  Same— Land  not  generally  subject  to  garnishment. 
—As  a  general  rule  lands  held  by  a  third  person  are  not  sub- 
nishee  until  judgment  against  him.  5.  Allen  v.  Megguire,  15  Mass.  490 ; 
The  service  of  the  writ  of  garnish-  Hall  v.  Filter  Mfg.  Co.,  10  Plula.  370. 
ment  simply  makes  the  garnishee  the  6.  Burlingame  v.  Bell,  16  Mass. 
debtor  of  the  attaching  creditor.  318;  Clark  v.  Brown,  14  Mass.  271 
Parker  v.  Parker,  2  Hill  (S.  C.)  Ch.  When  goods  can  not  be  returned  in 
35  the  same  plight  (as  hides  in  a  vat) 

1  Piatt  v  Brown,  16  Pick.  (Mass.)  they  can  not  be  seized  on  attachment— 
553;  Scholefield  v.  Bradlee,  8  Martin  ante,  §28;  Bond  v. Ward  7  Mass.  139; 
(La.)  495;  Dennistoun  v.  N.  Y.  C.  &  Leavitt  v.  Holbrook,  5  Vt.  405 . -but 
S  Co  ,  6  La.  Ann.  782.  they  may  nevertheless  be  attached  by 

2.  Ante   §28.  process    of    garnishment.      Clark    v. 

3.  Watkins  v.  Cason,  46  Ga.  444.  Brown,  14  Mass.  271. 

4.  Sharp  v.  Clark,  2  Mass.  91. 
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ject  to  attachment,  in  the  hands  of  a  third  person,  by  garnish- 
ment process;  but,  nevertheless,  they  may  be  so  included  when 
within  the  construction  of  the  controlling  statute.  When  the 
statute  provides  that  goods,  money,  chattels,  effects,  rights  or 
credits  may  be  subjected  by  garnishment  in  the  hands  of  a  third 
person,  a  garnishment  process  thereunder  will  not  subject  real 
estate  to  the  payment  of  the  owner's  debt.1  It  is  said  in  Massa- 
chusetts that  while  land  held  by  a  third  person  may  not  in  gen- 
eral be  attached  by  process  of  garnishment,2  yet  there  are  many 
cases  where  the  person  having  the  legal  title  to  real  estate  may 
be  made  answerable  for  the  rents  and  profits  or  for  the  proceeds 
of  the  estate  if  sold  by  him  in  virtue  of  any  written  agree- 
ment, or  declaration  of  trust.  And  where,  although  the  gar- 
nishee is  not  compelled  to  make  such  disclosure,  yet  if  he  does 
disclose  the  fact  that  proceeds  are  in  his  hands  he  will  be 
chargeable,  and  that  such  interrogatories  may  be  propounded 
to  him  as  may  tend  to  show  that  he  holds  the  estate  in  that 
manner  or  that  he  has  received  any  rents  and  profits  or  pro- 
ceeds of  the  sale  of  such  real  estate  so  held,  the  garnishee 
will  then  be  obliged  to  answer,  for  his  answers  will  not  affect 
his  legal  title.3 

§  469.  When  garnishment  a  suit. — While  garnishment  can 
not  be  classed  as  a  suit  in  the  sense  that  ordinary  actions  are 
suits,  yet  it  is  a  suit  in  that  it  must  have  a  plaintiff  and  de- 
fendant who  have  their  day  in  court.*     It  may  be  stated,  as  a 

1.  Moor  v.  Towle,  38  Me.  133;  (Mass.)  22;  Sanford  v.  Bliss,  12  Pick. 
Wright  v.  Bosworth,  7  N.  H.  590;  Ris-  (Mass.)  116;  Gore  v.  Clisby,  8  Pick. 
ley  v.  Welles,  5  Conn.  431;  Seymour  (Mass.)  555;  Lupton  v.  Cutter,  8 
v.  Kramer,  5  Iowa  285.  Pick.  (Mass.)  298;  Webb  v.  Peele,  7 

Machinery  in   a  blacksmith  shop,  Pick.  (Mass.)   247;    Ripley  v.   Sever- 

annexed  to  the  building  merely  to  ance,  6  Pick.  (Mass.)  474. 
make  it  firm,  was  held  to  be  personal        3.  Russell  v.  Lewis,  15  Mass.  127. 
property  and  not  a  fixture,  and,  there-        In  Wisconsin  the  statute  authorizes 

fore,    was  subject  to   attachment  by  a  creditor  to  garnish  any  person  hav- 

garnishment     process.      Bartlett     v.  ing  "real  or  personal"  property  be- 

Wood,  32  Vt.  372.  longing  to  such  creditor's  debtor.     La 

2.  Bissell  v.  Strong,  9  Pick.  (Mass.)  Crosse  Nat.  Bank  v.  Wilson,  74  Wis. 
562;    Guild    v.    Holbrook,    11    Pick.  391,  43  N.  W.  Rep.  153. 

(Mass.)  101 ;  Tucker  v.  Clisby,  12  Pick.        4.  Thorn  v.  Woodruff,  5  Ark.  55. 
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rule,  that  in  states  where  garnishment  is  not  issued  until  after 
the  creditor  obtains  judgment  against  his  debtor,  then  the  pro- 
ceeding by  garnishment  against  a  person  indebted  to  the  judg- 
ment debtor  is  a  new  suit  to  which  the  creditor  is  plaintiff  and 
the  garnishee,  the  defendant,  brought  into  court  by  the  process. 
It  is  governed  by  the  general  rules  applicable  to  other  suits, 
and  to  this  suit  a  judgment  debtor  is  a  stranger.1  But  where 
process  of'  garnishment  is  issued  after  the  commencement  of  a 
suit  by  other  process,  and  before  judgment  therein,  it  is  aux- 
iliary to  the  original  suit,  possessing  the  properties  of  an  an- 
cilary  attachment,  and  it  must  stand  or  fall  with  the  writ  in 
the  original  suit.2 

In  Maine  and  New  Hampshire  it  is  regarded  as  an  equitable 
action,  the  object  of  which  is  to  reach  the  property  of  the  debtor 
in  the  hands  of  third  persons,  and  in  it  the  ownership  of  prop- 
erty must  be  determined;  for,  unless  it  is  shown  to  belong  to 
the  debtor  it  can  never  be  appropriated  to  satisfy  the  demands 
of  the  plaintiff.3  In  Arkansas  it  is  considered  to  be  not  an 
execution  but  a  suit  which  is  partly  legal  and  partly  equit- 
able.4 And  in  North  Carolina  it  is  said  to  be  substantially  an 
action  at  law  by  the  principal  defendant,  and,  therefore,  that 
the  plaintiff  can  not  recover  against  the  garnishee  in  a  case  in 
which  the  principal  defendant  could  not  have  recovered  the 
same  debt.5 

1.  Edmondson  v.  De  Kalb  County ,51  In  Missouri  garnishment  is  consid- 
Ala.  103;  Hewitt  v.  Follett,  51  Wis.  ered,  not  to  be  a  new  suit,  but  an  in- 
264;  Malley  v.  Altman,  14  Wis.  22;  cidental  or  auxiliary  remedy  to  the 
Daniels  v.  Clark,  38  Iowa  556;  Mid-  judgment  and  a  means  of  obtaining 
dleton  Paper  Co.  v.  Rock  River  Paper  satisfaction  of  the  same  by  reaching 
Co.,  19  Fed.  Rep.  252;  Delacroix  v.  the  defendant's  credits.  Tinsley  v. 
Hart,  24  La.  Ann.  141 ;  Perkins  v.  Guy,     Savage,  50  Mo.  141. 

2  Mont.  15.  3.  Kaley  v.    Abbot,  14  N.  H.  359; 

Garnishment  is  in  effect  a  suit  by  Haven  v.  Wentworth,  2    N.    H.  93; 

the  defendant  in  the  plaintiff's  name  Boardman  v.  Cushing,  12  N.  H.  105; 

against  the  garnishee  without  refer-  Stedman  v.  Vickery,  42  Me.  132 ;  Le- 

ence  to  the  defendant's  concurrence,  land  v.  Sabin,  27  N.  H.  74. 

and  indeed  may  be  in  opposition  to  4.  Tunstall  v.  Worthington,  Hempst. 

his  will.    Perkins  v.  Guy,  2  Mont.  15.  (U.  S.)  662. 

2.  Pounds  v.  Hamner,  57  Ala.  342;  5.  Patton  v.  Smith,  7  Ired.  L.  (N. 
Barbers  Ferrill,  57  Ala.  446;  Travis  C.)  438;  Gillia  v.  McKay,  4  Dev.  (N. 
v.   Tartt,   8    Ala.    574;    Woodfolk    v.  C.)  172. 

Whitworth,  5  Coklw.  (Tenn.)  561. 
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§  470.  Necessary  Parties. — When  garnishment  process  is 
issued  immediately  after  the  commencement  of  the  principal 
suit,  or  before  the  termination  thereof,  and  as  auxiliary  thereto, 
then  three  parties  are  necessary  to  the  garnishment  proceedings. 
These  are  the  plaintiff,  the  defendant  and  the  garnishee.  The 
plaintiff  must  prove  his  debt,  the  defendant  must  have  due 
notice  of  the  process  against  him,  and  the  garnishee  must  be 
indebted  to  the  defendant  or  be  in  actual  possession  of  his 
property.1  But  where  the  garnishment  process  is  sued  out 
after  judgment  against  the  defendant  in  the  principal  suit, 
then  such  judgment  debtor  is  a  stranger  to  the  garnishment 
proceedings,  for  it  is  a  new  suit  in  which  the  judgment  cred- 
itor is  the  plaintiff  and  the  garnishee  the  defendant.2 

§471.  Position  occupied  by  the  garnishee — (a)  Stake- 
holder or  custodian. — The  garnishee  is  in  most  states  con- 
sidered to  be  "a  defendant  in  the  action."3  He  is  a  party  to 
the  action  adverse  to  the  plaintiff.4  And  a  judgment  charging 
or  discharging  him  has  the  same  force  and  effect  as  other 
judgments:  That  is  to  say  it  is  conclusive  upon  the  parties  as 
to  the  matter  adjudicated.5 

The  garnishee,  however,  has  no  such  active  interest  in  the 
determination  of  the  suit  as  a  defendant  has  in  ordinary  suits. 
He  has  often  been  pronounced  to  be  only  a  stake-holder  or 
custodian  of  the  funds  or  property  in  his  hands,  for  the  one  or 
the  other  of  the  litigants  as  the  case  may  be  determined.  He 
has  no  pecuniary  interest  in  the  matter,  no  costs  to  pay  and 
none  to  save.  His  business  is  to  let  the  law  have  its  course 
between  the  litigants,  and  he  is  not  permitted  to  do  anything 
to  change  his  position  toward  either.  He  is  only  bound  to 
disclose  the  truth  as  to  them.  He  is  not  permitted  to  inter- 
fere between  the  plaintiff  and  defendant,  and  the  only  question 

1.  Mankin  v.  Chandler,  2  Brock.  C.  v.  Altaian,  14  Wis.  22;  Boynton  v. 
C.  (U.  S.)  125.  Fly,  12  Me.  (3  Fairf.)  17. 

2.  Edmondson  v.  De  Kalb  County,  4.  Dennison  v.  Benner,  36  Me.  227. 
51  Ala.  103.  5.  Lyford   v.    Demerritt,  32   N.  H. 

3.  Alrnyw.Platt,  16Wis.l69;  Malley  234;    i)emerritt  v.  Lyford,  27  N.  H. 

541;  Mayberry  ©.Morris, 62  Ala.  113. 
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to  be  determined  as  to  him  is  whether  he  is  indebted  and  can 
safely  pay.  He  is  at  most  a  qualified  defendant.1  It  is  a 
matter  of  no  concern  to  the  garnishee  which  party  shall  suc- 
ceed or  to  whom  he  shall  pay  the  money  due  from  him  to  the 
defendant.2  It  is  his  business  to  stand  aloof  from  the  contest- 
ing parties  and  to  bind  himself  to  the  separate  interest  of 
neither.3  He  is  entirely  indifferent  as  between  them  and  can 
properly  do  nothing  to  aid  either  party  in  the  litigation.  He 
must  act  solely  for  his  own  protection.4  And  he  is  restrained 
from  paying  over  the  money  either  to  his  individual  creditor 
— the  defendant — or  to  the  attaching  creditor,  until  the  attach- 
ment is  disposed  of  and  then  he  must  pay  only  according  to 
the  result  of  that  proceeding.5 

§472.  (b)  Defends  only  himself.  —  The  liability  of  the 
garnishee  is  to  be  decided  on  his  own  answers  and  on  the  facts 
within  his  own  knowledge.  The  reason  for  this  is  that  he 
knows  the  relation  between  himself  and  his  creditor.6  All  he 
is  required  to  do  in  the  first  instance  is  to  answer  generally  as 
prescribed  by  the  statute.  He  is  not  required  to  make  any 
defense  as  between  the  plaintiff  and  defendant.7  Nor  is  he  re- 
quired to  superintend  the  defense  for  the  principal  debtor.  He 
is  not  answerable  for  such  defects  and  irregularities  in  the 
proceedings  as  relate  only  to  the  mutual  rights  of  the  original 
parties  to  the  suit,  but  he  should  know  that  the  proceedings 
against  himself  are  valid  and  such  as  he  is  legally  compelled 
to  obey  ;  for,  the  proceeding  being  in  its  nature  ex  parte  so  far 
as  the  attachment  debtor  is  concerned,  the  garnishee  will 
otherwise  have  no  evidence  of  any  request  either  express  or 
implied  for  payment  on  the  part  of  his  creditor — the  defendant.8 

1.  Lyman  v.  Orr,  26  Vt.  119;    Mar-  4.  Phipps  v.  Rieley,  15  Ore.  494. 
queze  v.  Le  Blanc,  29  La.  Ann.  194;  5.  Ege  v.  Koontz,  3  Pa.  St.  109. 
Hodges  v.  Graham,  25  La.  Ann.  365,  6.  Folsom    v.     Haskell,     11    Cush. 
380 ;  Bean  v.  Miss.  Union  Bank,  5  Rob.  (Mass.)  470. 

(La.)  333.  7.  Moore  v.  Chicago,  etc.,  R.  R.  Co., 

2.  Cook  v.  Whitney,  3  Woods,   (U.    43  Iowa  385. 

S.)  715.  8.  Harmon  v.  Birchard,  8   Blackf. 

3.  Citizens' Bank  v.  Payne,  21  La.     (Ind.)418;  Schoppenhast  v.  Bollman, 
Ann.  380.  21  Ind.  280. 
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He  is  primarily  taken  to  be  an  innocent  person  who  is  called 
into  court  as  owing  money  to  another,  or  as  having  property 
of  another  in  his  hands,  and  in  either  case  without  fault  or 
blame.  He  is  presumed  to  stand  indifferent  as  to  whom  shall 
have  the  money  or  property  and  his  answer  is  generally  the 
only  evidence  of  his  indebtedness  or  liability.  By  many 
statutes  an  issue  may  be  taken  on  his  answer  by  the  plaintiff, 
but  if  such  issue  be  not  taken,  the  answer  remains  the  sole 
test  of  his  indebtedness.  His  rights  are  to  be  carefully  pro- 
tected and  he  is  to  be  charged  only  upon  his  contract  relation 
with  his  creditor  as  it  existed  between  them.1 

§  473.    (c)  Is  not  protected  by  principal  defendant. — It  is 

no  part  of  the  duty  of  the  defendant  in  the  original  suit  to 
defend  the  garnishee.  The  garnishee  must  himself  see  that 
he  is  not  adjudged  to  pay  otherwise  than  according  to  law.2 
Furthermore,  if  the  garnishment  is  groundless,  the  garnishee 
may  recover  against  the  plaintiff  and  his  bondsmen  for  the 
actual  damages  caused  by  its  issuance  and  if  it  is  also  vexa- 
tious or  malicious  exemplary  damages  may  be  recovered.3 

§  474.  (d)   Chargeable  only  for  what  he  owes  or  holds. — 

The  garnishee's  liability  is  measured  by  the  amount  his  an- 
swer shows  that  he  is  indebted  to  the  defendant  in  the  original 
suit  when  the  same  is  due  at  the  time  of  the  service  of  the  writ; 
or  to  become  due  thereafter  absolutely,  when  the  statute  par- 
ticularly specifies  his  liability  therefor.4 

The   garnishee  is   also   chargeable  for   articles  of  personal 

1.  Walters  v.  Washington  Ins.  Co.,  as   a  commencement  of  the  original 

1  Iowa  404.  suit  and  the  garnishee  as  a  general 

When  the  garnishee  is  notified  to  defendant.      Harris  v.  Phoenix    Ins. 
appear  and  show  cause  why  execution  Co.,  35  Conn.  310.     But  such  a  provis- 
should   not   issue  against    him  on   a  ion  is  seldom  found, 
judgment  by  default,  he  must  make  it        2.  Pounds  v.  Hamner,  57  Ala.  342. 
appear  prima  facie  that  he  has  a  meri-        3.  Hays  v.  Anderson,  57  Ala.  374. 
torious  defense.     Fifield  v.  AVood,   9        4.  Gause  v.  Cone,  73  Tex.  239 ;  Plan- 
Iowa  249.  ters'  Bank  v.  Andrews,  8  Porter  (Ala.) 

When  a  statute  authorizes  the  gar-  404 ;  post,    §§  621,  640,  685. 
nishee  to  appear  and  defend  his  prin- 
cipal, it  treats  the  whole  proceeding 
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property  in  his  possession  which  belong  to  the  principal  debtor, 
although  the  garnishee  may  have  no  claim  or  lien  upon  the 
property,  and  no  right  to  the  exclusive  use  of  it,  and  no  right 
to  make  use  of  it  any  longer  than  the  principal  debtor  may 
choose  to  permit,  and,  in  many  cases,  although  the  property 
may  be,  in  all  respects,  liable  to  seizure  upon  the  ordinary  pro- 
cess of  attachment.1 

It  is  a  universal  rule  of  law  that  the  garnishee  is  to  be  care- 
fully protected,  and  that  he  is  not  to  be  placed  in  a  worse  position 
than  he  was  before  the  proceedings  were  begun.  Therefore 
when  he  pays  the  judgment  or  complies  with  the  order  of  court 
entered  against  him,  such  judgment  is  a  complete  protection 
against  any  subsequent  claim  made  by  his  creditor— the  prin- 
cipal defendant— for  the  amount  so  paid.  Unless  by  his  own 
negligence  or  carelessness,  he  will  never  be  compelled  to  pay 
the  debt  twice.  His  liability  to  the  plaintiff  in  garnishment 
can  be  no  greater  than  it  would  be  to  his  own  creditor,  if  such 
creditor— the  principal  defendant— were  enforcing  the  demand 
against  him.2 

§  475.   Nature  of  demand  which  must  exist  between  debtor 
and  garnishee— (a)  Must  be  a  cause  of  action  at  law.— It  is  a 

general  rule,  though  not  quite  decisive,  that  no  claim  can  be 
secured  by  garnishment  against  a  debtor  unless  his  creditor— 
the  principal  defendant  in  the  suit— can  maintain  a  common 
law  action  for  the  same  if  due  or  when  it  becomes  due.  In 
other  words,  there  must  be  such  a  liability  on  the  part  of  the 
garnishee  as  would  enable  the  principal  defendant  to  maintain 
an  action,  in  his  own  name  and  for  his  own  use,  directly  against 

1  Brown  v.  Davis,  18  Vt.  211.  A  default   judgment  against  a   gar- 

2  Wigwall  v.  Union,  etc.,  Co.,  37  nishee  who  fails  to  appear  in  the  pro- 
Iowa  129;  Burton  v.  District  Town-  ceeding,  is  no  bar  to  a  subsequent  ac- 
ship  11  Iowa  166;  Wilson  v.  Al-  tion  against  him,  on  the  debt  for  winch 
bright  2  Greene  125 ;  Smith  v.  Clarke,  he  was  garnished,  by  a  person  clann- 
9  Iowa -241 ;  Whipple  v.  Robbins,  97  ing  to  own  or  hold  the  same  by  as- 
Mass.  107 ;  Wetter  v.  Rucker,  1  Brod.  signment  from  the  defendant  prior  to 
&  B.  (Eng.)  491 ;  Walters  v.  Washing-  the  garnishment.  McPhail  v.  Hyatt, 
ton  Ins.  Co.,  1  Iowa  404.  29  Iowa  137. 
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the  garnishee  and  to  recover  a  judgment  therein.  If  the  gar- 
nishee have  funds,  property  or  credits  in  his  hands  belonging 
to  the  plaintiff's  debtor — the  defendant — for  which  the  latter 
has  a  right  to  sue,  then  the  garnishee  may  be  held  liable  there- 
for when  the  plaintiff's  demand  is  proven.  This  state  of  facts 
must  be  made  affirmatively  to  appear.1 

This  rule  is,  of  course,  modified  by  the  law  of  exemptions, 
for  the  principal  defendant  may  have  a  right  of  action  against 
the  person  contemplated  as  garnishee,  and  yet  a  plaintiff  in 
garnishment  may  not  be  able  to  enforce  the  same  because  of 
its  being  a  demand  for  wages,  or  other  demand,  or  property 
protected  by  the  exemption  laws.2 

§  476.  (b)  Must  be  indebted  or  have  personal  property  in 
possession  susceptible  of  seizure  on  execution. — The  demand 
which  must  exist  between  the  plaintiff's  debtor  and  the  gar- 
nishee must  be  (1)  a  legal  indebtedness3  in  a  sum  of  money, 
or  (2)  the  garnishee  must,  at  the  time,  have  actual  possession 
of  personal  property  of  the  debtor  susceptible  of  being  seized 
on  execution.  There  must  be  a  privity  of  contract  expressed 
or  implied  and  an  interest  between  the  garnishee  and  the  de- 
fendant.     These  are  the  only  general  conditions  which  will 

1.  Hassie  v.  God  is  With  Us  Con-  menway  ».  Pratt,  23  Vt.  332;  Lyman 

gregation,  35  Cal.  378;  Hallowell  v.  v.  Wood,  42  Vt.  113. 

Leafgreen,  3  Colo.  App.22,32Pac.Rep.  2.  Park  v.  Matthews,  36  Pa.  St.  28. 

79;  Webster  W.Steele,  75111.544;  May  See  further  as  to  exemptions,  post, 

v.  Baker,  15  111.  89 ;  Whitney  v.  Mun-  §  — . 

roe,  19  Me.  42;  Odend'bal  v.  Devlin,  Money  due  from  one  partner  to  an- 

48  Md.  439 ;  White  v.  Jenkins,  16  Mass.  other  as  the  share  of  the  profits  of  the 

62;  Jones  v.   Gorham,  2  Mass.  375;  partnership  can  not  be    secured  by 

Farwell  v.  Circuit  Judge,  (Farwell  v .  garnishment,  unless  the  affairsjjof  the 

Chambers)   62  Mich.  316,  28  N.  W.  partnership  have  been  settled  and  the 

Rep.  859;  Edneyv.  Willis,  23  Neb. 56;  balance  admitted  to  be  due;  for  until 

Getchell  v.  Chase,  37  N.  H.  106;  Ban-  then  no  action  at  law  can  be  sustained 

field  v.  Wiggin,  58  N.  H.  155;  Proctor  therefor.     Ryon  v.  Wynkoop,  148  Pa. 

v.  Lane,  62  N.  H.  457;  Park  v.  Mat-  St.  188,  23  Atl.  Rep.  1002. 

thews,  36  Pa.  St.  28;  Carpenter  v.  Gay,  3.  A  right  to  recover  money  on  ac- 

12  R.  I.  306;  Bassett  v.  Garthwaite,  22  count  of  usury  is  not  legal  indebted- 

Tex.230;  Hoyt  v.  Swift,  13  Vt.  129;  ness  and  therefore  garnishment  will 

Kettle  v.  Harvey,  21  Vt.  301 ;  Hem-  not  lie  in  such  cases.    Boardman  v. 

Roe,  13  Mass.  104. 
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support  a  garnishment  except  in  cases  of  ^^td**°£ 
tion  of  property.  When  the  garnishee  is  so  indebted  to  the 
defendant  in  the  principal  action,  or  has  credi  s  or  other 
personal  property  in  his  hands  or  nnder  his  control  belonging 
to  such  defendant,  the  service  of  the  writ  upon  him  will  make 
him  liable  therefor  to  the  plaintiff,  until  the  attachment  is  dis- 
charged or  the  judgment  of  the  plaintiff  in  the  attachment  is 
satisfed  or  unless  he  pays  such  debts,  transfers  such  credits 
satisneu,  01  u  r  j  „llpr;g  ■     When  the  debt  is 

or  other  personal  property  to  the  snerm.       vvneii 

not  contracted  to  be  paid  in  money,  but  in  property  or     store 
accounts,"  a  garnishment    process  will  not  reach  such  in- 

debtedness.2  ,  " 

The  fact  that  a  legal  indebtedness  exists  between  the  gar- 
nishee and  the  principal  debtor  is  sufficient  to  sustain  garnish- 
ment proceedings,  although  something  further,  as  for  instance 
a  demand,  may  be  requisite  in  order  to  give  the  principal 
debtor  a  right  of  action  against  him  therefor. 

There  must  be  an  actual  debt  existing;  therefore,  although 
there  be  a  contract,  as  for  the  manufacture  of  an  article  or  the 
performance  of  a  piece  of  work  at  a  certain  price,  such  sum  of 
money  is  not  subject  to  garnishment  before  the  completion  of 

1   Blair  ..Rhodes,  5  Ala.  648;  Smith    Barrel! v  Letson,  1  Strobh.  L.  (S.C.) 

Viu  f  PnrfPr    fAla)    365;     239;  Clarke  v.  Farnurn,  7  R.  I.  174. 

I    ?;T;  ittlf  6?  (la  396-  Rob!        A  few  statutes  include  real  property 
Randolph  v.  Littl  ,6-  Ala.  39b     Ko  ^  ^  ^  ^ 

S8     H™    Ely    17Fla.775;  Skow-  instances  will  be  known  to  the  local 

hegkn   Bank^Farrar,  46  Me.  293;  practitioner  and  need  not  be  men- 

Walker  ..  Cook  m 'Mas,  577  ;  Field  tioned  her^  ^  ^ 

HaSnfco '. .  W^MaL S';  328;  Wells  ,.  Banister    4  Mass.  514; 

Webster   ,    Gage,  2  Mass.  503,  505;  Weil  •.  Tyler,  38  Mo.  545,  43  Mo.  581 
SarkTBr'own!    4  Mass.  271;  White        As  to  a  debt  payable  m  services 

?  Jenkins,  16   Mass.  62;  Bridgen  ..  being  susceptible  to  garmshmen  t  in 

Gill   16  Mass.  522;  Lupton  ..Cutter,  New  Hampshire  under  acts  o     1715 

8  Pick.  (Mass.)  298,  304;  Hooper  ..  and  1795,  see  Loudernran  ..  Wilson,  2 

HilU  Q  Pick    (Mass.)  435,  440;  May-  Har.  &  J.  (Ma.)  oiM, 

££?.  £S  ™')^  «  ,-> al80' Burt  "•  H"rlburt' 

Mitchell  •.  Byrne,  6  Rich.  L.(S.C.)171 ;    16  Vt.  292. 
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the  work,  and  if  acceptance  is  a  condition  precedent  to  the 
payment  of  the  money  then  the  price  can  not  be  garnished  be- 
fore such  acceptance  is  expressed  ;  for  until  that  time  there  is 
no  legal  indebtedness.1  Likewise  a  consignment  of  goods  to 
one  who  is  made  a  garnishee  will  not  render  him  liable  until 
the  same  have  arrived  and  been  accepted.2 

Respecting  "goods  and  effects"  in  the  hands  of  a  third 
person  contemplated  as  garnishee,  the  rule  is  this:  A  person 
in  possession  of  chattels  can  not  be  chargeable  as  a  garnishee 
for  them,  unless  they  are  subject  to  execution  or  attachment, 
or  unless  a  present  right  of  action  for  them  exists  in  favor  of 
the  principal  debtor  who  is  contemplated  as  defendant  in  the 
suit.3  One  who  has  purchased  goods  on  a  conditional  sale, 
and,  after  having  received  the  goods  into  his  possession,  has 
failed  to  perform  such  condition,  may  be  charged  as  garnishee 
in  a  suit  against  the  vendor — the  owner.4  And  one  who  has 
contracted  to  sell  personal  property  of  another  in  his  possession 
and  the  same  is  to  be  delivered  at  a  future  time,  the  sale  being 
completed  by  the  payment  to  him  of  the  purchase  money,  he 

1.  Edwards  v.  Roepke,  74  Wis.  571;  tractor  or  promisor.     Smith  v.  Davis, 

43  N.  W.  Rep.  554;  Smith  v.  Davis,  1  1  Wis.  447. 

Wis.  447 ;  Wood  v.  Buxton,  108  Mass.  2.  Patterson  v.  Perry,  5  Bosw.  (N. 

102;  Otis  v.  Ford,  54  Me.  104;  Ware  Y.)  518,  10  Abb.  (N.  Y.)  Pr.  82. 

v.  Gowen,  65  Me.  534.  3.  Haven  v.  Wentworth,  2.  N.  H.  93. 

An  indebtedness  upon  a  promise  to  Property  held  in  trust. — As  to  charg- 
do  certain  work  for  another  to  a  ing  any  person,  in  Maine,  as  a  gar- 
certain  amount  is  not  a  subject  of  nishee  for  any  interest  which  he  may 
garnishment  until  the  promise  is  have  "by  virtue  of  a  bond  or  contract 
broken.  Wrigley  v.  Geyer,  4  Mass.  in  writing  to  a  conveyance  of  real 
102.  Where  there  is  a  contract  to  pay  estate  upon  condition  to  be  by  him 
a  certain  price  when  a  certain  piece  performed"  as  well  after  the  condi- 
of  work  is  done,  and  the  laborer  tion  has  been  performed  as  before, 
abandons  the  work  before  completion,  see  Whittier  v.  Vaughan,  27  Me.  301 ; 
the  promisor  can  not  be  held  by  gar-  Whitmore  v.  Woodward,  28  Me.  392. 
nishment.     Otis  v.  Ford,  54  Me.  104.  Compare  Lambard  v.   Pike,   33   Me. 

A  contract  to  deliver  specific  articles  141;  Houston  v.  Jordan,  35  Me.  520. 

of  personal  property  can  not  be  con-  But  the  obligee's  interest  in  such  bond 

verted  into  a  contract  for  the  payment  can  not  be  garnished  where  the  right 

of  money  so  as  to  enable  a  party  to  has  been  forfeited  with  the  non-per- 

resort  to  garnishment  until  there  has  formance  of  a  condition  precedent, 

been  default  on  the  part  of  the  con-  Brett  v.  Thompson,  46  Me.  480. 

4.  Emery  v.  Davis,  17  Me.  252. 
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may  be  charged  as  garnishee  in  an  action  against  the  vendee 
before  the  goods  are  delivered  to  him  or  before  the  money  is 
returned  to  him  in  case  the  owner  reclaims  the  property.  If 
the  property  be  delivered  to  the  vendee  and  the  purchase  price 
not  yet  delivered  to  the  owner,  he  may  be  held  as  garnishee  in 
an  action  against  the  owner.1  The  rule  regarding  contingen- 
cies will  be  further  stated  hereinafter.2 

The  indebtedness  must  exist  or  the  'personal  property  be  within 
the  stale.  It  is  a  fundamental  principle  of  the  law  of  attach- 
ment that  the  property  must  be  within  the  jurisdiction  of  the 
court ;  therefore  unless  the  effects  are  within  the  state,  or  the 
debt  is  due  to  the  principal  defendant  from  the  contemplated 
garnishee  in  the  state,  the  debt  or  chattels  can  not  be  made 
susceptible  to  a  proceeding  in  garnishment.3  This  subject 
will  receive  further  treatment  subsequently  when  considering 
who  may  be  made  a  garnishee. 

§  477.  (c)  Custodian  of  choses  in  action  is  not  "indebted" 
— Neither  are  they  chattels  in  possession. — One  who  is  a  mere 
custodian  of  choses  in  action  and  who  has  not  received  any 
money  upon  them  is  not  in  any  sense  indebted  to  the  con- 
templated defendant,  nor  are  written  evidences  of  such  choses 
in  action  (as  for  example  notes)  personal  property  in  his  pos- 
session in  a  sense  that  will  render  him  liable  therefore  as  gar- 
nishee in  a  suit  against  the  defendant,  in  the  absence  of  a  special 
statute  to  that  effect.4 

1.  Edson  v.  Trask,  22  Vt.  18.  362;  Clark  v.  Viles,  32  Me.  32;  Stone 

2.  Post,§  481.  v.   Dean,   5  N.   H.   502;     Aldrich   v. 

3.  Green  v.  Farmers',  etc.,  Bank,  Brooks,  25  N.  H.  241 ;  Fuller  v.  Jewitt, 
25  Conn.  452 ;  Wells  v.  East  Tenn.  V.  37  Vt.  473 ;  Keyes  v.  Rines,  37  Vt.  263 ; 
&  G.  R.,  74  Ga.  548;  American  Bank  Bates  v.  Forsyth,  69  Ga.  365;  Maine 
v.  Rollins,  99  Mass.  313;  Todd  v.  Mo.  F.  &  M.  Ins.  Co.  v.  Weeks,  7  Mass. 
Pac.  Ry.Co.,  33Mo.App.  110;  Wheat  438;  Dolby  v.  Tingley,  9  Neb.  412; 
v.  Platte  City  &  Fort  D.  Ry.  Co.,  4  Tingley  v.  Dolby,  13  Neb.  371;  Van 
Kan.  370;  Burlington  &  M.  Ry.  Co.  Amee  v.  Jackson,  35  Vt.  173;  Fitch  v. 
v.  Thompson,  31  Kan.  180.  But,  see  Waite,  5  Conn.  117;  Moore  v.  Pillow, 
Harvey   v.   Great  Northern   Ry.  Co.  3  Humph.  (Tenn.)  448. 

50  Minn.  405, 52  N.  W.  905.  As  to  the  liability  of  the  maker  of 

4.  Gilmore  v.  Carnahan,  Sl}4  Pa.  St.     the  note,  see,  post,  §  562,  et  seq. 
217;  Raiguel  v.  McConnell,  25  Pa.  St. 
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The  assignee  of  choses  in  action,  though  such  assignment 
may  have  been  made  orally,  can  not  generally  be  made  liable 
in  garnishment,  when  he  has  notice  thereafter  of  such 
assignment.1 

§  478.  (d)  A  judgment  is  a  debt. — When  a  judgment  has 
been  entered  in  a  competent  court  such  judgment  is  a  "debt" 
within  the  meaning  of  the  attachment  law  rendering  the  judg- 
ment debtor  liable  as  a  garnishee  in  a  suit  by  a  third  person 
against  the  judgment  creditor,  and  while  it  may  not  be  seized 
on  direct  attachment  it  may  be  levied  upon  and  sold  under 
execution  or  when  attached  by  garnishee  process.2  But  a 
garnishee  proceeding  founded  on  a  void  judgment  is  a  nullity 
and  money  received  thereon  by  the  garnisher  may  be  re- 
covered.3 It  was  once  thought  that  the  judgment  must  have 
been  entered  in  the  court  in  which  the  garnishment  proceeding 
is  brought.  But  now  a  judgment  debt  may  be  the  subject  of 
garnishment,  although  such  judgment  was  entered  in  another 
court  or  in  another  state.4 


1.  Noyes  v.  Brown,  33  Vt.  431; 
Hutchins  v.  Watts,  35  Vt.  360;  Gore 
v.  Clisby,  8  Pick.  (Mass.)  555. 

Further  as  to  the  liability  of  the 
assignee  to  be  made  a  garnishee,  see, 
post,  §  534. 

2.  Jones  v.  New  York  &  Erie  R.  R. 
Co.,  1  Grant.  (Pa.)  Cas.  457;  Fithian 
v.  N.  Y.,  etc.,  R.  R.  Co.,  31  Pa.  St. 
114;  Knabbv.  Drake,  23  Pa.  St.  489; 
O'Brien  v.  Liddell,  18  Miss.  (10  Smed. 
&  M.)  371;  Gray  v.  Henby,  9  Miss. 
(1  Smed.  &  M.)  598 ;  Ochiltree  v.  Mis- 
souri, Iowa,  etc.,  Ry.  Co.,  49  Iowa 
150;  Webster  v.  McDaniel,  2  Del.  Ch. 
297;  Belcher  v.  Grubb,  4  Harr.  (Del.) 
461;  Dubois  v.  Dubois,  6  Cowen  (N. 
Y.)  494;  Holtby  v.  Hodgson,  L.  R.  24 
Q.  B.  Div.  103.  Compare  Shinn  v. 
Zimmerman,  23  N.  J.  L.  (3Zab.)  150; 
Black  v.  Black,  32  N.  J.  Eq.  74;  Hill 
v.  Beach,  12  N.  J.  Eq.  31. 

And  the  fact  that  the  judgment  has 
not  been  entered  or  signed  is  said  to 


be  immaterial.  Holtby  v.  Hodgson, 
L.  R.  24  Q.  B.  Div.  103. 

A  judgment  for  damages  recovered 
against  one  of  them  selling  property 
exempt  from  execution  may  be  at- 
tached by  process  of  garnishment. 
Knabb  v.  Drake,  23  Pa.  St.  489. 

Prima  facie  evidence. — The  judgment 
itself  is  prima  facie  evidence  of  the 
garnishee's  liability  and  if  he  has 
been  discharged  from  it  the  burden  is 
upon  him  to  show  that  fact.  O'Brien 
v.  Liddell,  18  Miss.  (10  Sm.  &  M.) 
371. 

3.  Haynes  v.  Gates,  2  Head.  (Tenn.) 
598. 

4.  Calhoun  v.  Whittle,  56  Ala.  138; 
Hitt  v.  Lacey,  3  Ala.  104;  Skipper  v. 
Foster,  29  Ala.  330;  Faulkner  v. 
Chandler,  11  Ala.  725;  Jones  v.  New- 
York  Erie  R.  R.  Co.,  1  Grant  (Pa.) 
Cas.  457;  Fithian  v.  N.  Y.,  etc.,  R.  R. 
Co.,  31  Pa.  St.  114. 


§§479,  480  A    DEBT    IS    NOT    CHANGED,    ETC.  847 

§  479  (e)  A  debt  is  not  changed  in  its  nature  because  of 
suit  pending  thereon.-A  claim  on  which  a  suit  is  pending  and 
on  which  a  judgment  has  not  been  entered  was  once  said  to 
have  changed  its  nature  from  a  debt  that  will  support  a  process 
of  garnishment,  and  that  being  quasi  in  cmtodia  legis,  it  could 
not  be  made  the  subject  of  garnishment  while  a  suit  is  pend- 
ing thereon.1  But  now  the  weight  of  authority  is  that  its  na- 
ture is  not  changed,  and  that  it  is  none  the  less  a  debt  because 
of  a  suit  having  been  begun  to  collect  the  same,  and  that  the 
same  may  be  made  the  subject  of  a  proceeding  in  garnish- 
ment.2    But  in  Rhode  Island  both  suits  must  be  pending  in 

the  same  court.3  , 

A  suit  pending  on  a  mere  claim  for  damages,  unliquidated, 
will  not  support  a  proceeding  in  garnishment.4 

§  480.  (f )   Must  be  a  debt  due  or  to  become  due  absolutely. 

—Some  statutes  require  that  the  debt  must  be  due  and  payable 
at  the  present  time  in  order  that  it  may  be  made  the  subject  01 
a  proceeding  in  garnishment,  while  others  permit  a  debt  which 
is  to  become  due  in  the  future,  to  be  so  made  liable,  but  it  is  a 
universal  requirement  that  it  must  be  an  absolute  existing 
debt,  even  though  the  period  of  its  payment  may  not  yet  have 
arrived.5 

1   Gridley  v.   Harraden,   14  Mass.  Dowell,  Ga.  Dec.  Part  1, 133. 
497';    Babington  ..    Babington,   Cro.        4.  Burrill  v.  Letson  2  Speers >L   (S. 

Eliz.  157;  Humphrey  v.  Barns,  Cro.  C.)  378;  Barrels.  Letson,  1  Strobn. 

Eliz   691  -k.  (S.  C.)  239. 

2.  Jones  v.  New  York,  etc.,  R.  R.        5.  Maduel,.  Mousseanx,  29  La.  Ann. 

Co,  1  Grant  (Pa.)  Cas.  457;  McCarty  228;  Richardson  v.  Gurney,  9  La.  285; 

v.  Emlen,  2Dall.277;McCartyt;.Em-  Peebles  v.   Meeds,   96    Pa.    fet.   150; 

len,  2  Yeates  (Pa.)  190;   Sweeny  v.  Franklin    Fire  Ins.   Co    v    West,   8 

Allen    1  Pa.   St.  380;  Lieber   v.   St.  Watts.  &  S.  (Pa.)  350;  Claflin  v   Iowa 

Louis!  etc.,  Asso.,  36  Mo.  382.  City,  12  Iowa  284;  Webber  •.  Doran, 

3  Smith  v.  Carroll,  17  R.  I.  125,  21  70  Me.  140;  Lyfordo.  Holway  27  M 

Atl.  Rep.  343.  296;  Frothingham  v    Haley    3  , 

The  garnishee  may  discharge  him-  68;  Wood  v.  Partridge,  11  Mass 

self  from  liability  in  the  proceedings  Clark  ..  Brown,  14  Mass  271;    ; 

in  garnishment  by  paying  the  judg-  r.   Clisby,   12    Pick.  (Mass.)  - 

ment  or  the  debt  on  which  the  other  Childress  v.  Dickins,  8  Yerg.  (Tenn.) 
suit  is  pending.    Westbrooks  v.  Mc- 

Att.  54 
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§  481.  (g)  Must  not  be  contingent  or  affected  by  existing 
liens. — When  the  indebtedness  is  contingent  upon  the  happen- 
ing of  some  future  event,  so  that  it  is  uncertain  whether  the 
contemplated  garnishee  will  or  will  not  be  indebted  to  the 
principal  defendant,  a  garnishment  process  will  not  be  compe- 
tent to  secure  such  contingent  sum  for  the  use  of  the  plaintiff 
so  long  as  the  contingency  lasts.1 

A  debt  which  is  not  really  contingent,  but  only  apparently 
so,  may  be  the  subject  of  garnishment.2  The  contingency 
which  will  prevent  the  property  or  debt  from  being  attached 
must  be  such  a  contingency  as  affects  the  property  or  debt  itself, 
and  not  simply  one  which  affects  the  liability  of  the  garnishee 
to  have  the  effects  or  credits  taken  from  him  in  a  particular 


113;  Sand-Blast  File-Sharpening  Co. 
v.  Parsons,  54  Conn.  310,  7  Atl.  Rep. 
716,  Coburn  v.  Hartford,  38  Conn. 
290;  Hearne  v.  Keath,  63  Mo.  84; 
Walke  v.  McGehee,  11  Ala.  273; 
Ordway  v.  Remington,  12  R.  I.  319; 
De  Graff  v.  Thompson,  24  Minn.  452. 

1.  Maduel  v.  Mousseaux,  29  La. Ann. 
228;  Rundlet  v.  Jordan,  3  Me.  47; 
Say  ward  v.  Drew,  6  Me.  263 ;  Dwinel 
v.  Stone,  30  Me.  384 ;  Williams  v.  An- 
droscoggin, etc.,  R.  R.  Co.,  36  Me.  201 ; 
Mace  v.  Heald,  36  Me.  136—  (but  com- 
pare Cutter  v.  Perkins,  47  Me.  557) ; 
Jordan  v.  Jordan,  75  Me.  100;  Meach- 
am  v.  McCorbitt,  2  Mete.  (Mass.)  352; 
Wells  v.  Banister,  4  Mass.  514;  God- 
frey v.  Macomber,  128  Mass.  188 ;  Fel- 
lows v.  Smith  131  Mass.  363;  Wood  v. 
Partridge,  11  Mass.  488,  493;  Webber 
v.  Bolte,  51  Mich.  113;  Reinhart  v. 
Hardesty,  17  Nev.  141;  Haven  v. 
Wentworth,  2  N.  H.  93;  Bates  v.  New 
Orleans,  etc.,  R.  R.  Co.,  4  Abb.  Pr. 
72;  13  How.  (N.Y.)  Pr.  516;  Selheimer 
v.  Elder,  98  Pa.  St.154;  Vollmer  v. 
Chicago  &  N.  W.  Ry.  Co.,  56  N.  W. 
Rep.  919,  86  Wis.  305. 

An  insurance  company,  winch  has 
a  right  to  pay  the  loss  or  rebuild  the 
structure,  can  not   be  held    as  a  gar- 


nishee because  of  the  contingency. 
Godfrey  v.  Macomber,  128  Mass.  188. 
Hurst  v.  Home  Protection  Fire  Ins. 
Co.,  81  Ala.  174. 

And  a  covenant  to  pay  rent  at  a 
future  time  is  so  dependent  upon  a 
contingency  as  not  to  be  made  the 
subject  of  a  garnishment  process. 
Wood  v.  Partridge,  11  Mass.  488,  493. 

Claims  for  money,  which  will  not 
become  due  until  the  performance  of 
a  contract  at  some  future  time,  may 
not  be  reached  by  process  of  garnish- 
ment because  of  the  uncertainty  of 
their  becoming  due.  Webber  v.  Bolte, 
51  Mich.  113. 

But  in  states  where  the  garnishment 
process  will  secure  sums  to  become 
due,  an  indebtedness  which  accrues 
from  labor  performed  after  the  service 
of  the  writ  on  the  garnishee  may  be 
the  subject  of  garnishment.  Such  a 
claim  is  not  contingent  within  the 
meaning  of  the  law  where  it  does  not 
appear  that  the  labor  was  performed 
upon  an  entire  contract  which  is  not 
completed.  Newell  v.  Ferris,  16  Vt. 
135. 

2.  Webster  Wagon  Co.  v.  Home  Ins. 
Co.  27  W.  Va.  314. 
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manner.1  It  must  be  such  a  contingency  as  may  preclude  the 
principal  from  any  right  to  call  the  garnishee  to  account.2 

It  is  said  that  in  order  that  one  may  be  made  liable  as  a  gar- 
nishee, the  debt  he  owes  the  defendant  must  be  of  such  a  char- 
icter  that,  upon  being  served  with  process,  he  might  pay  the 
unount  without  being  compelled  to  await  the  determination  of 
other  proceedings  to  adjust  the  accounts  between  him  and  the 
principal  debtor.3 

Likewise  a  debt  can  not  be  secured  by  garnishment  process 
when  affected  by  prior  liens,  or  prior  encumbrances,  or  condi- 
tions of  contract  while  such  liens  or  conditions  still  in  fact 
exist.4 

§  482.  (h)  Must  be  a  demand  that  will  support  an  action 
of  "debt"  or  "indebitatus  assumpsit."— The  nature  of  the  de- 
mand which  must  exist  between  the  debtor  and  the  garnishee 
is  frequently,  and  with  substantial  truth,  stated  to  be,  that  in 
order  to  enable  a  creditor  to  reach  in  this  summary  way  of  at- 
tachment, a  demand  owing  from  a  third  person  to  his  debtor, 
the  demand  of  his  debtor  against  the  contemplated  garnishee 
must  be  of  such  a  nature  that  such  debtor  could  maintain  an 
action  of  "debt"  or  indebitatus  assumpsit  for  the  recovery  of  the 
demand  sought  to  be  subjected.5 

1.  Frothingham  v.  Haley,  3  Mass.  Mo.  Ill;  McDermott  v.  Donegan,  44 
68 ;  Willard  v.  Sheafe,  4  Mass.  235 ;     Mo.  85. 

Wood    v.    Partridge,    11    Mass.   488;  4.  Scales  v.  Southern  Hotel  Co.,  37 

Tucker  v.  Clisby,  12  Pick.  (Mass.)  22;  Mo.  520;  Heege  v.  Fruin,  18  Mo.  App. 

Thorndike  v.  De  Wolf,  6  Pick.  (Mass.)  139 ;  Weil  ».  Tyler,  38  Mo.  545, 43  Mo. 

120;    Guild    v.    Holbrook,    11    Pick.  581 ;  Hitchcock  v.Lancto,  127  Mass.  514. 

(Mas?.)    101;    Clarke    v.   Brown,    14  5.  Cook  v.  Walthall,  20  Ala.   334; 

Mass.  271;  Downer  v.  Curtis,  25  Vt.  Walke  v.  McGehee,  11  Ala.  273;  Lun- 

650.  die  v.  Bradford,  26  Ala.  512 ;  Nesbitt 

2.  Dwinel  v.  Stone,  30  Me.  384.  v.  Ware,  30  Ala.  68 ;  Powell  v.  Sam- 

3.  Sheedy  v.  Second  Nat.  Bank,  62  mons,  31  Ala.  552 ;  Godden  v.  Pierson, 
Mo.  17 ;  Lackland  v.  Garesche,  56  Mo.  42  Ala.  370 ;  Butterfleld  v.  Hartshorn, 
267.  7  N.   H.  345;   Williams  v.  Gage,  49 

Defenses  of  garnishee.— Whatever  de-  Miss.  777;  Hoyt  v.  Swift,  13  Vt.  129; 

fense  the  garnishee  could  urge  against  May  v.  Baker,  15  111.89;  Harrell  v. 

the  principal  debtor  he  may  set  up  in  Whitman,  19  Ala.  138 ;  Hassie  v.  God, 

bar  of  a  judgment  against  him  as  a  etc.,  Congregation,  35  Cal.  378;  Hinck- 

garnishee.      Firebaugh    v.    Stone,  36  ley  v.  Williams,  1  Cush.  (Mass.)  490; 
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§  483.  ( i )  Must  not  be  a  claim  arising  from  tort — Unliqui- 
dated damages. — A  claim  which  arises  from  a  tort,  and  on 
which  no  judgment  has  been  recovered,  is  not  a  debt  within 
the  meaning  of  the  attachment  law,  and  therefore  can  not  be 
made  the  subject  of  garnishment.  Neither  can  a  claim  which 
is  for  unliquidated  damages  only.1  It  makes  no  difference  in 
this  regard  that  the  claim  for  unliquidated  damages  arises  out 
of  the  breach  of  a  contract.2 

The  fact  that  a  verdict  may  have  been  rendered  in  an  action 
of  tort,  or  for  other  unliquidated  damages,  will  not  render  the 
same  susceptible  of  garnishment.  A  judgment  must  be  pro- 
nounced thereon  before  the  same  will  be  a  proper  subject  of 
garnishment  proceedings.3 

§  484.   When  no  demand  exists — Property  possessed  through 

fraud. — By  the  older  law  it  was  held  that  one  who  was  in  the 
possession  of  the  property  of  another  upon  a  contract,  which 


Roper  v.  Holland,  3  Ad.  &  Ell.  99; 
Eddy  v.  Heath,  31  Mo.  141 ;  Warren 
v.  Batchelder,  15  N.  H.  129;  Freeman 
on  Executions,  §§162-167;  Cook  v. 
Walthall,  20  Ala.  334 ;  Victor  v.  Hart- 
ford Fire  Ins.  Co.,  33  Iowa  210;  Foster 
v.  Dudley,  30  N.  H.  (10  Foster)  463; 
Getchell  v.  Chase,  37  N.  H.  106. 

1.  New  Haven  Saw  Mill  Co.  v. 
Bowler,  28  Conn.  103;  Holcomb  v. 
Winchester,  52  Conn.  447,  s.  c.  52  Am. 
Rep.  608;  Capes  v.  Burgess,  135  111.  61, 
25  N.  E.  Rep.  1000;  Ransom  v.  Hays, 
39  Mo.  445;  Paul  v.  Paul,  10  N.  H. 
117;  Despatch  Line  of  Packets  v. 
Bellamy  Manuf.  Co.,  12  N.  H.  205; 
Getchell  v.  Chase,  37  N.  H.  106;  Gove 
v.  Varrell,  58  N.  H.  78;  Eastman  v. 
Thayer,  60  N.  H.  575;  Foster  v.  Dud- 
ley, 30  N.  H.  (10  Fost.)  463;  McKeew. 
Judd,  12  N.  Y.  622;  Barry  v.  Fisher, 
39  How.  (N.  Y.)  Pr.  521 ;  Hugg  v. 
Booth,  2  Ired.  (N.  C.)  282;  Deaver  v. 
Keith,  5  Ired.  (N.  C.)  374;  Burrill  v. 
Letson,  2  Spears  L.  (S.  C.)  378;  Sel- 
heimer    v.    Elder,    98    Pa.    St.    154; 


Gravest.  Severens,  37  Vt.  651 ;  Rindge 
v.  Green,  52  Vt.  204. 

2.  Zerega  v.  McDonald,  1  Woods 
496;  Burrill  v.  Letson,  2  Spears  L.  (S. 
C.)  378. 

A  claim  for  the  non-performance  of 
a  lease  is  a  claim  for  unliquidated 
damages  and  therefore  not  subject  to 
garnishment  process.  Eastman  v. 
Thayer,  60  N.  H.  575. 

A  claim  for  a  breach  of  warranty  is 
not  subject  to  garnishment  process  for 
like  reason.  Capes  v.  Burgess  135  111. 
61,  25  N.  E.  Rep.  1000. 

Garnishee's  defenses.  A  statute  in 
Maine  does  not  permit  the  garnishee 
to  set-off  claims  for  "unliquidated 
damages  for  wrongs  and  injuries," 
but  this  refers  to  independent  claims 
and  not  to  such  as  arise  out  of  the 
contract  upon  which  the  debt  is 
founded.  Cota  v.  Mishow,  62  Me. 
124. 

3.  Gamble  v.  Central  R.  &  B.  Co,  80 
Ga.  595,  7  S.  E.  Rep.  315  ;  Thayer  v. 
Southwick,  8  Gray  (Mass.)  229. 
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was  fraudulent  as  to  creditors,  could  not  be  held  liable  as  a  gar- 
nishee; because  there  was  no  legal  indebtedness  from  the  pos- 
sessor to  the  original  owner,  and  the  original  owner  could  not 
have  an  action  at  law  therefor.1  However,  this  rule  was  so  man- 
ifestly unjust  that  by  force  of  many  special  statutes  it  is  now  the 
prevailing  rule  that  a  creditor  has  the  right  to  garnish  the  prop- 
erty and  effects  of  his  debtor  wThen  they  are  in  the  possession 
or  under  the  control  of  a  third  person,  when  they  have  been 
by  him  acquired  through  fraud  against  such  creditors,  although 
the  owner  might  not  himself  be  able  to  sustain  an  action  there- 
for. Such  a  contract  being  void,  the  creditor  is,  b}^  right,  en- 
titled to  such  property  or  effects  for  the  satisfaction  of  his  de- 
mand.2 

Nevertheless,  if  the  purchaser  pays  the  full  price  he  will  not 
be  liable  as  a  garnishee  although  he  conspire  with  the  debtor 
to  defraud  his  creditors.3 

§485.  Garnishment  wholly  a  statutory  proceeding — Can 
not  be  aided  by  garnishee. —  The  right  of  attachment  by  gar- 
nishment is  not  known  to  the  common  law.  It  depends  wholly 
upon  the  provisions  of  the  statute  for  its  validity  and  effect, 
and  it  can  not  be  extended  beyond  the  strict  provisions  thereof. 
It  may  be  directed  against  any  person  supposed  to  be  indebted 
to  the  plaintiff's  debtor,  but  its  validity  depends  upon  the  pur- 
suit of  the  steps  prescribed  by  law  for  its  prosecution  and  no 
aid  can  be  lent  to  it  by  the  voluntary  acts  of  the  garnishee. 

1.  Ripley  v.  Severance,  6  Pick.  Mo.  App.  455 ;  Van  Ness  v.  McLeod, 
(Mass.)  474 ;  Baxter  v.  Currier,  13  Vt.  2  Idaho  1147,  31  Pac.  Rep.  798 ;  Crane 
615 ;  Hunter  t?.  Case,  20  Vt.  195.  Ante,  v.  Stickles,  15  Vt.  252 ;  Citizens'  State 
§475  (a.)  Bank    v.    Council    Bluffs    Fuel     Co. 

2.  Sickman  v.   Abernathy,  14  Colo.  (Iowa)  57  N.  W.  W.  Rep.  444. 

174,  23  Pac.  Rep.  447;  Treuschu.  Otten  It  has  been  said  in  Vermont  that 

burg  4  Cir.  Ct.  App.  629  54  Fed.  Rep.  garnishment     may     be     maintained 

867,  6  U.  S.-App.   403 ;  LaCrosse  Nat.  where  property  has  been  fraudulently 

Bank  v.  Wilson,  74  Wis.  391,  43  N.  purchased  to  keep  it  from  being  at- 

W.  Rep.  153 ;  Fearey  v.  Cummings,  41  tached  and  that  the  creditor  is  not 

Mich.  376,  1  N.  W.  Rep.  946;  Bresna-  obliged  to  try  the  validity  of  the  sale 

han  v.   Nugent,  92  Mich.  76,  52  N.  W.  by  attaching  the  property.     Crane  v. 

Rep.  735 ;  DeGraff   v.  Thompson,  24  Stickles,  15  Vt.  252. 

Minn.   452;    Blodgett  v.    Chaplin,  48  3.  Jaseph  v.  Kronenberger  120  Ind. 

Me.  322;    Eyerman   v.  Krieckhaus,  7  495,  22  N.  E.  Rep.  301. 
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Like  attachment  by  seizure,  its  validity  depends  upon  the 
proper  performance  of  each  and  every  act  prescribed  by  the 
statute,  and  without  the  performance  of  any  one  of  them  the 
court  is  without  jurisdiction,  and  the  whole  proceeding  is  void 
and  will  be  reversed  on  error.1 

§  486.  Legal  rights  and  not  equitable  rights  subject  to 
garnishment. — Garnishment  is  a  proceeding  at  law  assimilated 
to  an  attachment  of  personal  property,  and,  therefore,  legal 
rights  only  and  not  equitable  rights  can  be  reached  by  it.  It 
is  in  substance  and  fact  a  proceeding  in  rem  and  must  be  tried 
like  ordinary  proceedings  in  rem;  hence,  equitable  issues  can 
not  be  injected  into  it.2  Only  such  rights  can  be  reached  as 
the  defendant  could  himself  enforce  by  a  suit  at  common  law, 
and  only  such  personal  property  as  would  be  liable  to  seizure 
and  sale  if  the  sheriff  could  get  possession  of  it.3 


1.  Randolph  v.  Little,  62  Ala.  396; 
Dudley  v.  Falkner,  49  Ala.  148 ;  bet- 
ter v .  Board  of  Trade  of  Chicago ,  12  111 . 
App.  607;  Schindler  v.  Smith,  18  La. 
Ann.  476;  Phelps  v.  Boughton,  27  La. 
Ann.  592;  Kennedy  v.  McLellan,  76 
Mich.  598;  Ford  v.  Detroit  Dry  Dock 
Co.,  50  Mich.  358;  Sievers  v.  Wood- 
burn,  etc.,  Co.,  43  Mich.  275;  Eaton 
v.  Badger,  33  N.  H.  228;  Godding  v. 
Pierce,  13  R.  I.  532 ;  Noyes  v.  Brown, 
75  Tex.  458;  Insurance  Co.  v.  Fried- 
man, 74  Tex.  56. 

2.  Thomas  v.  Hopper,  5  Ala.  442; 
Harrell  v.  Whitman,  19  Ala.  135 ;  Har- 
ris v.  Miller,  71  Ala.  26;  King  v.  Pay- 
an,  18  Ark.  583;  Hassie  v.  God,  etc., 
Cong.,  35  Cal.  378;  May  v.  Baker,  15 
111.  89;  Lowry  v.  Wright,  15  111.  95; 
Bigelow  v.  Andress,  31  111.  322 ;  Web- 
ster v.  Steele,  75  111.  544;  Sears  v. 
Thompson,  72  Iowa  61 ;  Massachusetts 
Nat.  Bank  v.  Bullock,  120  Mass.  86; 
Adams  v.  Mills,  126  Mass.  278;  Ben- 
ton v.  Snyder,  22  Minn.  247;  Sievers 
v.  Woodburn  S.  W.  Co.,  43  Mich.  275; 
Williams  v.  Gage,  49  Miss.  777 ;  Lack- 


land v.  Garesche,  56  Mo.  267 ;  Pratte 
v.  Scott,  19  Mo.  625;  Lee  v.  Tabor,  8 
Mo.  322;  Wood  v.  Edgar,  13  Mo.  451  ; 
Higgins  v.  McConnell,  56  Hun  (N. 
Y.)  277,  9  N.  Y.  S.  588;  Swann  v. 
Summers,  19  W.  Va.  115. 

3.  Godden  v.  Pierson,  42  Ala.  370; 
Roby  v.  Labuzan,  21  Ala.  60;  Nesbitt 
v.  Ware,  etc.,  30  Ala.  68. 

Being  a  legal  and  not  an  equitable 
proceeding  it  will  not  lie  in  the  ad- 
justment of  rights  between  partners. 
It  will  not  reach  any  part  of  the  in- 
debtedness of  a  defendant  to  the  co- 
partnership on  his  demand  against  an 
individual  member  of  the  firm.  Wil- 
liams v.  Gage,  49  Miss.  777.  After  a 
balance  has  been  struck  so  that  an 
action  of  law  might  be  maintained 
thereon,  then  a  process  of  garnish- 
ment will  be  availing. 

A  beneficiary's  interest  in  a  life  in- 
surance policy  before  becoming  due  is 
purely  equitable  and  can  not  be 
reached  by  garnishment.  Nims  v. 
Ford,  159  Mass.  575,  35  N.  E.  Rep. 
100. 
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§  487.  Effect  of  garnishment  process. — The  suing  out  of  a 
process  in  garnishment  does  not  in  any  manner  change  the 
rights  of  the  parties  to  the  proceeding  further  than  to  transfer 
the  right  of  the  defendant  to  his  creditor  (the  plaintiff)  to  pro- 
ceed against  the  garnishee  for  the  collection  of  the  debt  due  to 
the  principal  defendant.1  The  effect  of  garnishment  is  to  at- 
tach the  debt,2  and  it  reaches  interests  and  effects  that  can  not 
be  taken  on  execution  or  attachment  by  seizure.3  It  is  a 
rule  of  universal  application  that  the  plaintiff  in  garnish- 
ment is,  in  his  relation  to  the  garnishee,  substituted  mere- 
ly to  the  rights  of  his  own  debtor,  and  can  enforce  no  de- 
mand against  the  garnishee  which  the  debtor  himself,  if 
suing,  would  not  be  entitled  to  recover.  He  is  in  no  better 
position  than  his  debtor  was  either  as  to  the  recovery  of  a  debt 
from,  or  chattels  in  possession  of,  the  garnishee.  There  is 
nothing  in  the  attachment  law  which  amplifies  or  extends  the 
rights  of  the  creditor,  seeking  its  aid,  in  the  subject  attached, 
beyond  those  of  his  own  debtor.4 

This  rule  is  applicable  in  a  case  in  which  it  is  sought  to 

1.  Myers  v.  Baltzell,  37  Pa.  St.  491 ;  11  Ore.  333 ;  Patten  v.  Wilson,  34  Pa. 
Karnes  v.  Pritchard,  36  Mo.  135;  Mc-  St.  299;  Baugh  v.  Kirkpatrick,  54  Pa. 
Dermottt;.  Donegan,  44  Mo.  85.  St.   84;    Farmers',  etc.,  Nat.  Bank  v. 

2.  Bryan  v.  Lashley,  13  Sin.  &  M.  King,  57  Pa.  St.  202;  Coble  v.  None- 
(Miss.)  284.  maker,  78Pa.  St.  501 ;  Noble  v.  Thomp- 

3.  Patterson  v.  Caldwell,  124  Pa.  St.  son  Oil  Co.,  79  Pa.  St.  354;  Hutchins 
455;  Haven  v.  Wentworth,  2  N.  H.  v.  Hawley,  9  Vt.  295;  Edsonu.  Sprout, 
93.  33  Vt.  77;  Baltimore,  etc.,  Ry.  Co.  v. 

4.  McGehee  v.  Walke,  15  Ala.  183;  McCullough,  12  Gratt.  (Va.)  595. 
Hoskins  v.  Johnson,  24  Ga.  625;  The  only  case  in  which  this  rule  is 
Samuel  v.Agnew,  80111.553;  Richard-  inapplicable  seems  to  be  where  the 
son  v.  Lester,  83  111.  55;  Daniels  v.  defendant,  because  of  fraud,  has  no 
Clark,  38  Iowa  556;  Linder  v.  Murdy,  right  of  action  against  his  debtor  (the 
37  Kan.  152 ;  Phelps  v.  Atchison,  T.&  S.  garnishee) ,  and  yet,  because  of  special 
F.  R.Co.,28Kan.l65;  Board  of  Educa-  statute,  his  defrauded  creditors  may 
tion  v.  Scoville,  13  Kan.  17;  Ballio  v.  be  permitted  to  secure  the  property 
Poisset,  8  Martin  (La.)  N.  S.  336;  by  garnishment.  Ante,  §484;  Edson 
Cammack  v.  Floyd,  10  La.  Ann.  351 ;  v.  Sprout,  33  Vt.  77.  But  even  then  it 
National  Bank,  etc.,  v.  Staley,  9  Mo.  seems  to  be  inapplicable  in  Illinois. 
App.  146;  Fitzgerald  v.  Hollings-  Chatroop  v.  Borgard,  40  111.  App.  279. 
worth,  14  Neb.  188;  Haldeman  v.  A  creditor's  bill  would  be  there  a 
Hillsborough  &  Cinn.  R.  R.  Co.,  2  proper  remedy  in  such  a  case. 
Handy  (Ohio)   101 ;    Baker  v.  Eglin, 
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reach  the  interest  of  a  debtor  in  property  in  possession  of  one 
having  a  lien  upon  the  property ;  for  until  the  lien  is  dis- 
charged by  the  payment  of  the  sum  of  money  which  it  secures, 
the  owner  himself  could  not  recover  possession  of  it,  and,  by 
the  rule,  the  plaintiff  can  not.1  It  is  also  applicable  in  the  case 
of  agents,  commission  merchants  or  factors,  who  have  made 
advances  on  the  property,  for  until  the  same  is  paid  the  as- 
signee or  owner  could  not  recover  them.2  And  further  if,  for 
any  reason,  the  property  be  in  such  situation  that  the  defendant 
has  lost  his  power  over  it,  or  has  not  yet  acquired  such  an  in- 
terest in,  or  power  over,  it  as  to  permit  him  to  take  it  and  dis- 
pose of  it,  it  can  not  be  secured  by  garnishment  for  his  debt.3 
Likewise,  if  the  defendant  has  not  yet  acquired  control  of  the 
debt,  as  for  example  a  future  income  under  a  will,  a  process  in 
garnishment  will  not  be  available  to  secure  the  same  to  his 
creditor,  the  plaintiff.4  Another  effect  of  this  rule  is,  that  the 
plaintiff  is  liable  to  be  met  by  the  garnishee  on  his  own  behalf 
with  the  same  set-offs  and  other  defenses  that  the  garnishee 
might  have  interposed  had  an  action  been  brought  against  him 
by  his  own  creditor,  the  principal  defendant  in  the  garnish- 
ment proceedings.5  And  after  an  answer  is  filed  and  issue 
joined,  the  same  presumptions  of  law  arise  from  any  particular 
evidence  on  the  trial  as  if  there  had  been  no  attachment  and 
the  suit  had  been  by  the  debtor  against  the  garnishee.6 

The  garnishee  stands,  in  every  respect,  in  the  same  position 
that  he  would  have  been,  had  the  suit  been  begun  by  his  own 
creditor.  The  fact  that  a  garnishment  process  has  been  served 
upon  him  places  him  in  no  worse  position  and  under  no  greater 
liability  than  he  would  have  been  had  an  action  at  law  been 

1.  Adoue  v.  Seeligson,  etc.,  Co.,  54        As  to  the  inability  to  recover  future 
Tex.  594.  earnings,  rents  to  become  due,  etc., 

2.  Baugh  v.  Kirkpatrick,  54  Pa.  St.     see,  supra,  §§  480  and  481. 

84.  5.  Hall  v.  Williams,  120  Mass.  344; 

3.  Strauss  v.  Railroad  Co.,  7  W.  Va.  Myers   v.    Baltzell,    37  Pa.   St.  491; 
368.  Karnes  v.  Pritchard,  36  Mo.  135 ;  Mc- 

4.  Daniels  v.  Clark,  38  Iowa  556.  See  Dermott  v.  Donegan,  44  Mo.  85. 
"Executors     and     Administrators,"  6.  Fessler  v.  Ellis,  40  Pa.  St.  248. 
post,  §510.. 
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brought  against  him  by  the  principal  defendant  to  whom  he 
was  indebted,  or  whose  property  he  has  in  his  possession.1 

§  488.    Same — No  bar  to  a  regular  action  on  same  demand. 

— Although  a  judgment  on  the  merits  in  a  garnishment  pro- 
ceeding will  be  decisive  and  protect  the  garnishee  from  any 
subsequent  action  by  his  creditor  (the  principal  defendant  in 
the  garnishee  proceedings)  yet  the  mere  fact  that  a  suit  in  gar- 
nishment is  pending  will  not  prevent  such  creditor  from  bring- 
ing a  regular  action  at  law  against  his  debtor  (the  garnishee  in 
the  other  suit)  for,  except  to  place  the  plaintiff  in  garnishment 
in  a  position  of  demanding  of  the  garnishee  the  payment  of 
the  debt  or  the  return  of  the  property  to  which  the  defendant 
is  entitled,  the  rights  of  the  party  are  unimpaired  by  the  pen- 
dency of  the  proceedings  in  garnishment,  and  until  they  are 
terminated  such  right  is  not  finally  effective.2  The  garnishee 
may,  however,  by  the  common  law  practice,  when  such  regu- 
lar action  is  brought  against  him  by  his  creditor,  plead  in 
abatement  the  pendency  of  the  garnishment  proceedings;  but 
he  is  not  required  to  do  so  and  if  he  does  not  a  judgment  first 
recovered  in  the  regular  action  would  defeat  the  garnishment 
proceeding.3  Efforts  have  been  made,  by  injunction  and  other- 
wise, to  prevent  the  principal  defendant  from  collecting  his 
demand  against  the  garnishee,  in  order  that  such  defendant's 
credits  might  be  subjected  to  the   payment  of  the  debt  he  owes 

1.  Whipple  v.  Bobbins,  97  Mass.  3.  Compare  Watkins  v.  Field,  6 
107 ;  St.  Louis  v.  Regenfuss,  28  Wis.  Ark.  391 ;  Desha  v.  Baker,  3  Ark.  509. 
144;  Curtis  v.  Alvord,  45  Conn.  569;  Proceedings  in  garnishment  were 
Bates  v.  Forsyth,  69  Ga.  365 ;  National  begun  in  South  Carolina  against  a  Vir- 
Bank  v.  Staley,  9  Mo.  App.  146;  ginia  corporation,  which  corporation, 
Pundt  v.  Clary,  13  Neb.  406;  ante,  sought  to  show  that  it  had  been  gar- 
§§  470-474.  Further  see  post,  "Effl-  nished  in  Virginia  in  a  suit  there 
ciency  of.  Garnishment"  in  various  brought  against  the  plaintiff.  It  was 
cases.  held  that  the  court  should  have  ad- 

2.  Hicks  v.  Gleason,  20  Vt.  139;  mitted  in  evidence  a  certified  copy  of 
Brown  v.  Scott,  51  Pa.  St.  357.  the  proceedings  in   Virginia  for  the 

That  the  garnishee  is  not  protected  purpose  of  establishing  such  defense, 
by  a  judgment  against  him  entered  Mars  v.  Virginia  Home  Ins.  Co.,  17  S. 
because  of  his  default,  see,  ante,  §  473.     Car.  514. 
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the  plaintiff  in  garnishment.1  And  in  some  cases  these  credits 
have  been  sought  to  be  reached  by  garnishment  proceedings 
after  the  regular  suit  has  been  begun,  but  in  no  event  can  they 
be  reached  by  garnishment  after  a  verdict  has  been  rendered 
in  the  regular  action  which  the  principal  defendant  has  there- 
tofore begun  against  his  debtor,  the  garnishee.2 

1.  It  is  said  in  Alabama  that  a  debt  in  attachment  controverts  the  justice 

sued  on  in  one  county  can  not  be  at-  of  the  demand.     Bingham  v.  Smith, 

tached  by  a  creditor  of  the  plaintiff  in  5  Ala.  651. 

another  county,  when  the  defendant  2.  Thayer  v,  Pratt,  47  N.  H.  470. 


CHAPTER  XXIV. 


WHO  MAY  BE    HELD  AS  A  GARNISHEE. 


The  question  determined  by 
what  is  necessary  to  give  the 
court  jurisdiction. 

The  general  rule  stated. 

Non-residents. 

Corporations,     (a)  Generally. 

(b)  Foreign  corporations. 

(c)  Same— Being  within  the 
state  not  sufficient. 

(d)  Same— Liable  t  h  o  u'.gjh 
both  plaintiff  and  defend- 
ant non-residents. 

(e )  Same— Agent  or  officer 
having  possession  as  such 
can  not  be  held  as  gar- 
nishee. 

(f)  Same— Special  fund  or 
property  pledged  can  not 
be  held  liable  in  its  pos- 
session. 

498.  Corporations— For  stock  of  a 
member. 

Subscribers  for  stock  in  cor- 
porations. 

Not  municipal  corporations— 

(a)  General  rule. 

(b)  Application  of  the  rule. 
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490. 
491. 
492. 
493. 
494. 

495. 


496 


497. 


499. 


500. 


§502. 


503. 


504. 


505. 


506. 


507. 


508. 


509. 


510. 


511. 
512. 

513, 
514 


501. 


(c)  Objection— How  raised 
— May  be  waived. 

(d)  Not    an  officer    having 

control  of  fund. 

(e)  Debtors    of     municipal 

corporations     may    be 
held  except  for  taxes. 
Not  public  officers,     (a)  Gen- 
erally. 

(b)  Liable  when  official  duty 

ceases. 

(c )  Liable  for  surplus  re- 
tained. 

(d)  Liability  for  property  of 

prisoner,  when. 

(e)  Liable  for  funds  de- 
posited in  his  own 
name,  when. 

Executors  and  adminis- 
trators, (a)  The  old 
rule. 

(b)  The  new  rule. 

(c)  Representatives  must  be 

summoned  as  such. 

Guardians. 

Other  officers  and  representa- 
tive persons. 


§  489  The  question  determined  by  what  is  necessary  to 
ffive  the  court  jurisdiction.-Whether  or  not  one  may  be  suc- 
cessfully made  a  garnishee  is  determined  by  the  fact  whether, 
by  the  service  of  process  upon  him,  the  court  may  acquire 
jurisdiction  to  appropriate  the  debt  which  he  owes,  or  the 
property  which  he  has  in  his  possession  or  under  his  control. 
It  is  a  fundamental  principle  of  law  in  proceedings  in  rem  that 
a  court  only  has  the  power  to   appropriate  property    situate 

(857) 
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within  its  territorial  jurisdiction.  This  rule  is  applicable  in 
proceedings  by  garnishment,  and  whether  one  can  be  held  as 
garnishee  or  not  depends  upon  whether  the  credit  or  chattel 
of  the  principal  defendant  which  he  possesses,  is  situate  within 
the  territorial  jurisdiction  of  the  court  in  which  the  garnish- 
ment proceedings  are  begun. 

§  490.  The  general  rule  stated. — That  one  may  be  held  as  a 
garnishee  he  must  be  indebted  to  the  principal  defendant,  or 
be  in  possession  of  property  belonging  to  him  within  the  juris- 
diction of  the  court.  By  the  law  relating  to  garnishment  a 
debt  has  a  situs  or  location  like  tangible  property  and  the  situs 
of  the  debt,  for  the  purpose  of  determining  jurisdiction,  is  the 
place  where  the  garnishee  lives,  unless  it  is  otherwise  indicated. 
Therefore  the  garnishee,  to  be  held  by  the  process  served  on 
him,  must  generally  reside  within  the  jurisdiction  of  the  court, 
or  have  personal  property  in  his  possession,  or  owe  to  the 
principal  defendant  a  debt  which  is  payable  within  the  state.1 

Where  a  debt  is  made  payable  within  a  certain  state,  the 
situs  of  the  debt  is  in  that  state  and  it  can  not  be  elsewhere 
secured  by  garnishment,  unless  by  subsequent  agreement  be- 
tween the  parties  it  is  made  payable  elsewhere.2    But  there  are 

1.  Toledo,  etc.,  R.  Co.  v.  Reynolds,  specifically  to  pay  a  debt  in  New 
72  111.  487;  Missouri  Pacific  Ry.  Co.  Mexico  for  which  reason  it  was  held 
v.  Maltby,  34  Kan.  125;  Stark  v.  Bare,  that  he  could  not  be  discharged  from 
39  Kan.  100;  Smith  v.  Eaton,  36  Me.  such  liability  by  the  payment  of  the 
298;  Hamilton  v.  Rogers,  67  Mich,  money  to  a  third  person  in  Michigan, 
135, 34  N.  W.  Rep.  278 ;  Allen  v.  Mont-  and  therefore  could  not  be  held  liable 
gomery,  48  Miss.  101 ;  Fielder  v.  Jes-  in  Michigan  as  a  garnishee ;  for  if  he 
sup,  24  Mo.  App.  91 ;  American  Cent,  were  so  held  he  would  be  twice  liable 
Ins.  Co.  v.  Hettler,  37  Neb.  849,  56  N.  to  the  payment  of  the  debt.  Hamilton 
W.  Rep.  711;  Jones  v.  Winchester,  6  v.  Rogers,  67  Mich.  135,  34  N.  W. 
N.  H.  497;   Sawyer  v.  Thompson,  24  Rep.  278. 

N.  H.  (4  Fost.)  510;  Childs  v.  Digby,  On  a  policy  of  insurance  madepay- 

24  Pa.  St.  23;  Commercial  Natl.  Bank  able  in  Wisconsin  the   indebtedness 

v.  ChicagoM.&  St.  P.R.  R.Co.,45  Wis.  arising    thereunder  has    its   situs   in 

172;  McNeill  v.  Roache,  49  Miss.  437.  Wisconsin  and  can  not  be  held  sub- 

2.  Hamilton  v.  Rogers,  67  Mich,  ject  to  garnishment  elsewhere.  Renier 
N.  W.  Rep.  278;  Renier  v.  135,  34  v.  Hurlbut,  81  Wis.24,50N.W.Rep.783. 
Hurlbut,  (Wis.)  50  N.  W.  Rep.  436.  The  situs  of  a  debt  of  an  insurance 

A  resident  of  Michigan  contracted     company  is  not  generally  limited  by 
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a  few  cases  which  hold  that  debts  have  no  local  situs  and  are 
suable  in  any  locality  where  the  debtor's  person  may  be  found 
and  permit  a  debtor  to  be  made  a  garnishee  wherever  process 
can  be  properly  served  upon  him.1  But  these  cases  are  in  the 
minority  and  the  general  rule  is  contrary  to  them.2 

Regarding  the  situs,  when  the  property  is  in  the  possession 
or  under  control  of  the  garnishee,  it  may  be  said  that  when 
the  garnishee  resides  within  the  jurisdiction,  the  situs  of  the 
debt  is  there  and  it  may  there  be  secured  by  garnishment. 
Where  the  garnishee  is  a  non-resident  and  the  property  is 
situate  within  the  jurisdiction  of  the  court  it  may  be  secured 
by  a  process  served  within  the  jurisdiction  upon  the  non- 
resident garnishee.  But  where  the  property  is  situate  within 
the  jurisdiction  of  the  court  and  the  garnishee  is  a  non-resident, 
the  court  will  acquire  no  jurisdiction  by  a  garnishment  process 
properly  served  upon  the  garnishee  within  its  jurisdiction.3 
The  matter  or  thing  attached  must  be  within  the  power  and 
jurisdiction  of  the  court.  And  the  rule  is  applicable  to  cer- 
tificates of  stock,  deeds  of  trust  and  other  written  evidences  of 
debt.4     It  is  a  well  settled  rule  that  choses  in  action  are,  with 

the    domicile  of    the  company,   but  as    to    "Foreign    Corporations,"   see 

since  it  is  generally  payable  where  post,  §  493. 

the  loss  by  fire  occurs,  or  where  the  1.  Sturtevant  v.  Robinson,  18  Pick, 

person  resides  on  whom  the  life  policy  (Mass.)   175;    East  Tenn.  Va.  &  Ga. 

was  issued,  the  debt  may  generally  be  Ry.    Co.   v.   Kennedy,  83   Ala.   462; 

secured  there  by  garnishment  process  Blake  v.  Williams,  6  Pick.   (Mass.) 

served  upon  the  resident  agent  of  the  286 ;  Leiber  v.  IT.  P.  Ry.  Co.,  49  Iowa 

company.      Neufelder     v.     German-  689. 

American  Ins.  Co.,  6  Wash.  336,  33  2.  Post,  §  491. 

Pac.  Rep.  870.  3.  Molyneux  v.  Seymour,  30  Ga. 
In  this  regard  the  rule  that  the  situs  440;  Reinhard  v.  Keith,  3  Ind.  137; 
of  the  debt  is  the  place  where  the  Walesa.  Alden,  22  Pick.  (Mass.)  245; 
creditor  resides  does  not  deprive  the  Moore  v.  Speed,  55  Mich.  84;  King  v. 
courts  of  the  state,  in  which  the  debtor  Holmes,  27  N.  H.  (7  Fost.)  266 ;  Bow- 
resides,  of  jurisdiction  of  the  proceed-  den  v.  Schatzell,  1  Bailey  (S.  C.)  Ch. 
ings  to  attach  the  debt  by  means  of  360;  Kinloch  v.  Meyer,  Speers  (S.  C.) 
garnishment.  In  fact,  the  laws  for  Ch.  427;  Haffey  v.  Miller,  6  Gratt. 
attaching  property  of  a  non-resident  (Va.)  454;  Bates  v.  Chicago,  etc.,  Ry. 
necessarily  assume  that  the  property  Co.,  60  Wis.  296,  s.  c.  50  Am.  Rep. 
has  a  situs  distinct  from  the  owner's  369 ;  Miller  v.  Hooe,  2  Cranch  Cir.  Ct. 
domicile.  Wyeth  Hardware  &  Mfg.  622. 
Co.  v.  Lang,  54  Mo.  App.  147.  Further  4.  Jenkins  v.  Lester,  131  Mass.  355; 
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reference  to  process  of  garnishment,  considered  to  be  local  and 
not  as  following  the  person  of  the  trustee  wherever  he  may  be 
transiently  found.1 

The  place  where  the  goods  are  to  be  delivered,  which  the 
non-resident  garnishee  has  under  his  control,  is  their  situs  and 
consequently  determines  the  jurisdiction  of  the  court  when  the 
goods  are  themselves  not  actually  within  the  jurisdiction  of 
the  court  when  the  writ  is  served  upon  the  garnishee.2 

§491.  Non-residents. — Under  the  London  custom,  after 
which  our  attachment  by  garnishment  is  fashioned,3  a  debt 
arising  outside  of  the  jurisdiction  could  not  be  attached  within 
the  city.  It  is  also  a  well  settled  rule  in  this  country  that  an 
inhabitant  in  another  state  is  not  chargeable  as  a  garnishee, 
although  he  is  within  the  jurisdiction  of  the  court,  where  he 
has  come  for  temporary  purpose,  and  the  process  of  garnish- 
ment is  therein  regularly  served  upon  him.4  Such  a  person 
served  with  processof  garnishment  will  be  discharged,  whenever 
the  fact  is  brought  to  the  attention  of  the  court.  It  is  a  jurisdic- 
tional matter  and  not  personal  to  the  garnishee,  therefore,  he 
can  not  waive  the  objection.5 

Berryman  v.  Sullivan,  21  Miss.    (13  Md.  82;  Columbus  Ins.  Co.  v.  Eaton, 

Sm.  &  M.)  65;     Christmas  v.  Biddle,  35  Me.  391;  Squair  v.  Shea,  26  Ohio 

13  Pa.  St.  223.  St.  645;    Cronin  v.   Foster,    13 '  R.    I. 

1.  Sawyer  v.  Thompson,  24  N.  H.  (4  196;  Baxter  v.  Vincent,  6  Vt.  614; 
Fost.)  510;  Lawrence  v.  Smith,  45  N.  Smith  v.  Chilton,  77  Va.  535;  Tamrn 
H.  533.  v.  Williams,  2  Chitty  438,  3  Douglas 

2.  Clark  v.  Brewer,  6  Gray  (Mass.)  281 ;  Crosby  v.  Hetherington,  4  Man- 
320;  Jones  v.  Winchester,  6  N.  H.  ning  &  Granger,  933;  Day  v.  Pau- 
497;  Young  v.  Ross,  31  N.  H.  (11  pierre,  7  Dowl.  &  Low.  12,  13  Adol- 
Fost.)  201.  phus  &  El.  N.  S.  802. 

3.  Ante,  §465.  5.  Rindge  v.  Green,  52  Vt.  204. 

4.  Tingley  v.  Bateman,  10 Mass.  343;  Although  the  garnishee,  in  a  for- 
Nye  v.  Liscombe,  21  Pick.  (Mass.)  eign  attachment,  may  come  in  and  al- 
263 ;  Hart  v.  Anthony,  15  Pick.  (Mass.)  lege  in  his  answer  that  he  was  not  an 
445;  Ray  v.  Underwood,  3  Pick,  inhabitant  when  the  suit  was  com- 
(Mass.)  302;  Gold  v.  Housatonic  R.  menced  and  that  he  had  not,  when 
R.  Co.,  1  Gray  (Mass.)  424;  Allen  the  writ  was  served,  any  goods,  etc., 
v.  Wright,  134  Mass.  347;  Green  v.  of  the  principal  defendant  in  his 
Farmers',  etc.,  Bank,  25  Conn.  452;  hands,  the  court  will  not,  upon  mo- 
Hughes  v.  Craig,  7  T.  B.  Mon.  tion  of  the  principal  defendant,  dis- 
(Ky.)    226;    Risewick    v.    Davis,    19  miss  the  action  upon  the  ground  that 
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Where,  however,  the  garnishee  is  a  resident  of  the  state,  the 
fact  that  the  principal  debtor  is  a  non-resident  will  not  affect 
the  validity  of  the  garnishment  proceedings  because  attachments 
are  permitted  against  non-resident  debtors.1  And  the  fact  that 
the  principal  defendant  is  served  by  publication  only,  has  no 
effect  upon  the  jurisdiction  of  the  court/'  when  the  property  or 
debt  is  within  the  power  of  the  court;  that  is  to  say,  where  the 
property  is  within  the  jurisdiction  of  the  court  or  the  debt  is 
payable  therein.3  But  where  the  garnishee  and  the  principal 
debtor  both  reside  without  the  state  and  the  debt  by  its  terms 
is  payable  elsewhere,  a  process  of  garnishment  will,  of  course, 
be  unavailing.4 


it  was  brought  in  the  wrong  place. 
Nash  v.  Brophy,  13  Mete.  (Mass.) 
476. 

1.  Crawford  v.  Elliott,  1  Houst. 
(Del.)  465;  Wolf  v.  Tappan,  5  Dana 
(Ky. )  361 ;  Bean  v.  Miss.  Union  Bank, 
5  Rob.  (La.)  333;  Newland  v.  Reilly, 
85  Mich.  51,  48  N.  W.  Rep.  544;  Todd 
v.  Mo.,  etc.,  R.  R.  Co.,  33  Mo.  App.  110 ; 
Logan  v.  Simmons,  6  Ired.  (N.  C.) 
Eq.  180;  Root  v.  Davis,  (Ohio  Sup.) 
36  N.  E.  Rep.  669;  Berry  v.  Davis,  77 
Tex.  191,  13  S.  W.  Rep.  978;  Nichols 
v.  Hooper,  61  Vt.  295;  Mattingly  v. 
Boyd,  20  How.  (IT.  S.)  128. 

When  one,  who  is  proceeded  against 
as  an  absent  or  non-resident  defend- 
ant, has  a  fixed  and  notorious  resi- 
dence in  the  state,  the  proceedings 
are  not  thereby  rendered  wholly  void ; 
but  the  defendant  will  be  allowed  to 
come  in  and  make  defense  as  a  matter 
of  course  at  any  time  before  the  sale 
of  the  property  to  a  bona  fide  pur- 
chaser. Jermain  v.  Langdon,  8  Paige 
(N.  Y.)  41. 

2.  Root  v.  Davis,  (Ohio  Sup.)  36  N. 
E.  Rep.  669;  Berry  v.  Davis,  77  Tex. 
191,  13  S.  W.  Rep.  978. 

The  law  providing  for  garnishment 
proceedings  against  a  non-resident 
principal  defendant  has  no   applica- 


tion to  cases  in  which  some  of  several 
defendants  are  non-residents  and 
others  are  residents.  Wilson  v.  Reilly, 
82  Mich.  169,  46  N.  W.  Rep.  439; 
Landsberg  v.  Bullock,  79  Mich.  278. 

3.  Ante,  §  490. 

Where  an  absent  defendant  was 
sued  and  the  garnishee  served  within 
the  state,  having  the  funds  of  the  ab- 
sent debtor  in  his  hands,  the  court 
held  that  the  garnishee  might  either 
retain  the  funds  in  his  hands  or  pay 
them  over  to  the  attaching  creditor ; 
security  being  given  in  either  case  to 
refund  the  money  in  compliance  with 
final  judgment.  Mattingly  v.  Boyd, 
20  How.  (IT.  S.)  128. 

When  a  debt  is  contracted  abroad 
with  a  view  to  the  agency  of  a  foreign 
partner  or  an  expectation  that  it  will 
be  paid  by  him,  the  partner  at  home 
can  not  be  charged  as  garnishee.  Kid- 
der v.  Packard,  13  Mass.  80;  further 
as  to  "Efficiency  of  Garnishment  in 
case  of  Partnership,"  see,  post,  §518 
et  seq. 

4.  Lovejoy  v.  Albree,  33  Me.  414; 
Smith  v.  Eaton,  36  Me.  298 ;  Tingley 
r.  Bateman,  10  Mass.  343;  Keating  v. 
American  Refrigerator  Co.,  32  Mo. 
App.  293. 

But  in  such  a  case  entry  of  appear- 
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Non-resident  garnishee  must  defend. — When  a  non-resident  is 
made  a  garnishee  by  being  duly  served  with  process,  while 
temporarily  within  the  jurisdiction  of  the  court,  he  must  ap- 
pear and  answer  to  the  action  and  make  a  defense;  for  if  he 
neglects  to  appear  after  due  notice,  judgment  maybe  rightfully 
entered  against  him  on  his  default.1  Without  a  defense  no 
persumption  will  arise  concerning  his  non-residence,  or  con- 
cerning the  fact  of  his  not  having  property  within  the  juris- 
diction of  the  court,  or  owing  a  debt  payable  therein. 

Non-resident  garnishees  doing  business  within  the  state  may 
be  made  liable  as  will  be  subsequently  shown. 

§492.  Corporations — (a)  Generally. — A  corporation  is  an 
artificial  person  existing  only  in  the  contemplation  of  the  law, 
but  it  is  permitted  to  sue  and  be  sued  in  transitory  actions 
arising  ex  contractu  or  ex  delicto  in  any  state.  It  has  no  cor- 
porate existence  outside  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created,  and  whether  it  is  a  domestic  corporation 
or  a  foreign  corporation  depends  upon  whether  it  is  created  in 
this  state  or  in  another.2  It  is  universally  held  that  a  corpora- 
tion is  a  citizen  of  the  state  in  which  it  is  created.3  As  a  gen- 
eral rule  it  may  be  said  that  any  corporation,  either  domestic 
or  foreign,  other  than  a  municipal  corporation,  may  be  made  a 
garnishee.4 

ance  by  the  non-resident  principal  which  it  is  so  chartered  and  can  not  be 
defendant  will  give  the  court  jurisdic-  a  non-resident  in  either.  Mahany  v. 
tion  so  far  as  the  defendants  are  con-  Kephart,  15  W.  Va.  609;  Holland  v. 
cerned.  Young  v.  Ross,  31  N.  H.  201;  Mobile,  etc.,  Railroad  Co.,  16  Lea 
Libbey  v.  Hodgdon,  9  N.  H.  394.  (Tenn.)  414. 

1.  Lawrence  v.  Smith,  45  N.  H.  533.        4.  Hebel    v.    Amazon  Ins.  Co.,   33 

2.  Baltimore,  etc.,  Ry.  Co.  v.  Glenn,  Mich.  400;  First  Nat.  Bank  v.  Burch, 
28  Md.  287;  Cowardin  v.  Universal  80  Mich.  242;  Boone  Co.  v.  Keck,  31 
Life  Ins.  Co.,  32  Gratt.  (Va.)  445;  Ark.  387;  Taylor  v.  Burlington,  etc., 
New  Orleans,  etc.,  Ry.  Co.  v.  Wallace,  R.  R.  Co.,  5  Iowa  114  ;  Burton  v.  Dis- 
50  Miss.  244.     Ante,  §84.  trict  Township  of  Warren,    11  Iowa 

3.  Stevens  v.  Phoenix  Ins.  Co.,  41  166;  Larkin  v.  Wilson,  106  Mass. 
N.  Y.  149;  Plimpton  v.  Bigelow,  93  N.  120;  St.  Louis  Perpetual  Ins.  Co.  v. 
Y.  592,  597;  Sprague  v.  Hartford,  P.  Cohen,  9  Mo.  421;  Libbey  v.  Hodg- 
&  F.  R.  R.  Co.,  5  R.  I.  233.  don^  9  N.  H.  394;   Smith  v.  Boston, 

When  a  corporation  is  chartered  in  C.  &  M.  Ry.,  33  N.  H.  337;  Pennsyl- 
two  or  more  states  it  is  a  resident  in  vania  R.  R.  Co.  v.  Peoples,  31  Ohio  St. 
each  and  every  one  of  the  states  in    537;  Jones  v.  N.  Y.  &  Erie  R.  R.  Co., 
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§  493.  (b)  Foreign  corporations. — Foreign  corporations  are 
subject  to  the  process  of  garnishment  in  all  cases  in  which  an 
original  action  may  be  commenced  against  them  in  the  courts 
of  this  state  to  recover  the  debt  in  respect  to  which  the  garnish- 
ment process  is  served.1  This  is  in  .harmony  with  the  rule  be- 
fore stated  that  the  demand  must  be  one  on  which  an  action 
at  law  could  be  brought  by  the  principal  debtor.2  Corpora- 
tions are  to  be  proceeded  against  as  garnishees  in  the  same 
manner  and  with  like  effect  as  individuals.3 

A  foreign  corporation  doing  business  within  the  state  may 
generally  be  made  a  garnishee  in  that  state  when,  by  the  laws 
of  the  state,  service  of  process  may  be  properly  made  upon  it 
therein  ;  when  according  to  the  jurisdictional  rule4  the  debt  is 
payable  within  the  state  or  the  corporation  has  within  its  con- 
trol property  belonging  to  the  principal  defendant.5     But  a 


1  Grant  (Pa.)  457;  Baltimore,  etc.,  R. 
R.  Co.  v.  Gallahue,  12  Gratt.  (Va.) 
655 ;  Bank  of  United  States  v.  Mer- 
chants' Bank,  1  Rob.  (Va.)  573. 

When  the  debt  is  due  within  the  state. 
In  compliance  with  the  general  rule, 
ante,  §  490,  the  interest  of  a  non-resi- 
dent in  the  property  of  a  foreign  com- 
mercial firm  may  be  attached  for  a 
debt  due  to  a  citizen  of  this  state. 
Frost  v.  White,  14  La.  Ann.  140. 

In  Utah  it  is  said  that  a  railroad 
corporation  is  a  domestic  corporation 
of  the  territory  where  it  does  business, 
although  organized  under  the  laws  of 
the  United  States ;  and,  therefore, 
that  a  process  in  garnishment  served 
on  it  in  the  territory  will  operate  to 
hold  the  debt  attached,  though  such 
debt  be  contracted  in  another  terri- 
tory. Losee  v.  McCarty,  5  Utah  528, 
s.  c.  Losee  v.  Ream,  17  Pac.  Rep.  452. 
Assuming  the  unusual  premise  taksn 
in  this  case,  that  a  railroad  is  a  domes- 
tic corporation  in  the  state  where  it 
does  business,  the  decision  is  in  har- 
mony with  the  general  rule.  Ante,  §490. 

Att.  55 


1.  Myer  v.  Liverpool,  etc.,  Ins.  Co., 
40  Md.  595. 

2.  Ante,  §§  475  and  476. 

3.  McDougal  v.  Board,  etc.,  of  Hen- 
nepin Co.,  4  Minn.  184.  See  Holland 
v.  Leslie,  2  Harr.  (Del.)  306. 

As  to  making  a  corporation  a  de- 
fendant in  proceedings  supplementary 
to  an  execution,  in  Indiana,  see  Wal- 
lace v.  Lawyer,  54  Ind.  501. 

4.  Ante  §  490. 

5.  Selma,  etc.,  R.  R.  Co.  v.  Tyson,  48 
Ga.  351 ;  Roche  v.  Rhode  I.  Ins.  Assn., 
2  111.  App.  360;  Hannibal  &  St.  J.  R. 
R.  Co.  v.  Crane,  102  111.  249;  Cousens 
v.  Lovejoy,  81  Me.  467,  17  Atl.  Rep. 
495;  National  Bank,  etc.,  v.  Hunting- 
ton, 129  Mass.  444 ;  Farnsworthv.Terre 
Haute,  etc.,  R.  R.  Co.,  29  Mo.  75; 
Fithian  v.  New  York,  etc.,  R.  R.  Co., 
31  Pa.  St.  114;  and  see  Jones  v.  New 
York,  etc.,  R.  R.  Co.,  1  Grant  (Pa.) 
Cas.  457 ;  Barr  v.  King,  96  Pa.  St.  485 ; 
Datz  v.  Chambers,  (Pa.  Com.  PI.)  3 
Pa.  Dist.  R.  353. 

The  rule  was  applied  to  insurance 
companies    in   the    following   cases: 
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foreign  corporation  being  casually  within  the  state,  by  the 
presence  of  an  officer,  can  not  be  made  to  submit  to  the  service 
of  process  of  garnishment.1  The  court  acquires  no  jurisdiction 
in  such  cases.2  The  process  of  garnishment  against  a  foreign 
corporation  must  issue  where  such  corporation  usually  does 
business  and  has  a  resident  officer  or  agent  on  whom  service 
may  be  made;3  for  in  such  instances  only  can  a  valid  service 
be  made.4 

§494.    (c)  Same — Being  within  the  state  not  sufficient. — 

Furthermore,  the  fact  that  a  foreign  corporation  has  members 
or  officers  residing  within  the  jurisdiction  of  the  court,  and 
that  its  books  and  records  are  kept  there,  will  not  render  it 
liable  as  a  garnishee.  It  must  have  goods,  effects,  or  credits 
within  the  state  or  its  indebtedness  be  payable  within  the  state, 
for,  according  to  the  jurisdictional  rule,5  the  court  will  not 
otherwise  acquire  jurisdiction  of  the  thing  to  be  appropriated. 


Weed  Sewing  Machine  Co.  v.  Boutelle, 
56  Vt.  570;  Cowardin  v.  Universal 
Life  Ins.  Co.,  32  Gratt.  (Va.)  445 ;  Mc- 
Allister v.  Pennsylvania  Ins.  Co.,  28 
Mo.  214;  Darlington  v.  Rogers,  13 
Phila.  (Pa.)  102;  Henderson  v,  Schaas, 
35  111.  App.  155;  Moore  v.  Gennett,  2 
Tenn.  Ch.  375. 

1.  Newell  v.  Great  Western  Ry.  Co., 
19  Mich.  336;  Willet  v.  Equitable 
Ins.  Co.,  10  Abb.  Pr.  (N.  Y.)  193. 

2.  Ante,  §  491. 

3.  Lewis  v.  Denney,  4  Cush.  (Mass.) 
588;  Conahan  v.  Cullin,  2  Disney 
(Ohio)  *1 ;  Cooper  v.  Bailey,  52  Me. 
230;  Lucas  v.  Nichols,  5  Gray  (Mass.) 
309. 

4.  Post,  § . 

5.  Ante,  §  490. 

6.  Daniels  v.  Meinhard,  53  Ga.  359; 
South  Carolina  R.  R.  Co.  v.  McDonald, 
5  Ga.  531 ;  Hannibal  &  St.  J.  R.  R. 
Co.  v.  Crane,  102  111.  249,  s.  c.  40  Am. 
Rep.  581;  Buchanan  County  Bank  v. 
Cedar  Rapids,  Iowa  Falls,  etc.,  U.  R. 
Co.,  62  Iowa  494;    Wheat  v.  Platte, 


etc.,  R.  R.  Co.,  4  Kan.  370;  Danforth 
v.  Penny,  3  Mete.  (Mass.)  564;  Rea- 
gan v.  Pacific  R.  R.,  21  Mo.  30 ;  Wright 
v.  Chicago,  Burlington,  etc.,  R.  R.  Co., 
19  Neb.  175;  Willet  v.  Equitable  Ins. 
Co.,  10  Abb.  (N.  Y.)  Pr.  193 ;  McQueen 
v.  Middletown  Mfg.  Co.,  16  Johns.  (N. 
Y.)  5;  Straus  v.  Chicago  Glycerine 
Co.,  46  Hun  (N.  Y.)  216;  Towle  v. 
Wilder,  57  Vt.  622 ;  Bank  of  U.  S.  v. 
Merchants,  etc.,  1  Rob.  (Va.)  573; 
Mahany  v.  Kephart,  15  W.  Va.  609; 
Brauser  v.  New  England  Fire  Ins.  Co., 
21  Wis.  506. 

The  garnishment  of  an  officer  of  a 
foreign  corporation  will  not  give  the 
court  jurisdiction  when  the  officer 
answers  that  he  has  no  property  of 
the  company  in  this  state.  Wheat  v. 
Platte,  etc.,  R.  R.  Co.,  4  Kan.  370, 
and  that  no  debt  is  owing  here. 

Where  an  English  insurance  com- 
pany owes  money  to  an  Illinois  cor- 
poration, doing  business  there,  on  an 
insurance  policy  issued  and  covering 
property  in  Illinois,  it  can  not  be  made 
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No  foreign  corporation  can  be  made  liable  as  a  garnishee 
while  the  amount  of  its  indebtedness  is  uncertain  or  condi- 
tional.1 The  application  of  this  rule  is  oftenest  required  in 
garnishment  proceedings  brought  against  insurance  companies 
before  the  amount  of  the  loss  is  determined,  or  when  they  have 
an  option  to  pay  the  loss  or  rebuild.2 


a  garnishee  in  an  action  brought  in 
New  York  against  the  Illinois  cor- 
poration by  service  on  the  company's 
New  York  agent ;  because  the  pres- 
ence of  the  defendant  or  the  thing  in 
the  state  in  which  the  action  is  brought 
is  necessary  to  jurisdiction.  Straus  v. 
Chicago  Glycerine  Co.,  46  Hun  (N.Y.) 
216. 

Burden  of  proof.  — The  burden  of 
proof  is  on  the  plaintiff  to  show  the 
liability  of  the  corporation.  Reagan 
v.  Pacific  R.  R.,  21  Mo.  30. 

Evidence  only  to  the  effect  that  the 
debtor  has  been  doing  work  for  the 
corporation  and  that  its  books  in- 
dicate that  a  balance  on  the  contract 
with  him  remains  unpaid  will  not  be 
sufficient  to  render  the  corporation 
liable ;  it  must  also  be  made  to  appear 
that  the  balance  has  become  an  actual 
debt  against  the  corporation  and  that 
the  claim  still  belongs  to  the  principal 
debtor.  Hewitt  v.  Wagar  Lumber  Co., 
38  Mich.  701. 

No  demand  is  necessary  before  ser- 
vice of  garnishment  process  upon  a 
foreign  corporation  doing  business  in 
Illinois  and  having  property  there. 
Hannibal  &  St.  J.  R.  R.  Co.  v.  Crane, 
102  111.  249,  s.  c.  40  Am.  Rep.  581. 

1.  Ante,  §§480-482. 

2.  Bucklin  v.  Powell,  60  N.  H.  119; 
Crescent  Ins. Co.v. Moore,  63  Miss.419, 
Nickerson  v.  Nickerson,  80  Me.  100;  12 
Atl.  Rep.  880;  Stone  v.  Mutual  Fire 
Ins.  Co.,  74  Md.  579,  22  Atl.  Rep. 
1051 ;  Hurst  v.  Home  Protection  Fire 
Ins.  Co.,  81  Ala.  174;  Building  Assn. 


v.  Laib,  (Pa.   Com.  PI.)  2  Pa.   Dist. 
Rep.  473. 

Where  the  company  has,  under  the 
terms  of  the  polic)r,  elected  to  rebuild 
a  structure  destroyed  by  fire,  instead 
of  paying  the  loss,  and  has  contracted 
for  its  erection,  such  company  can 
not  be  garnished,  even  by  a  creditor 
of  the  insured,  who  has  recovered 
judgment  on  a  mortgage  on  the  prem- 
ises, executed  after  they  had  been  in- 
sured, and  although  the  premises  were 
advertised  for  sale  under  the  mort- 
gage. Stone  v.  Mutual  Fire  Ins.  Co., 
74  Md.  579,  22  Atl.  Rep.  1051. 

Where  an  insurance  company  was 
garnished  and  answered  that  the  prin- 
cipal defendant  held  two  policies  of  a 
thousand  dollars  each,  on  her  stock  of 
merchandise,  on  which  there  was  un- 
paid a  loss  by  fire  of  a  thousand  dol- 
lars, and  that  the  company  had  not 
exercised  an  option  under  the  policy 
"to  repair,  rebuild,  or  replace  the 
property  with  other  or  like  quality," 
the  company  was  held  liable,  the  court 
saying  that  the  indebtedness  was  not 
uncertain  or  contingent.  Hanover 
Fire  Ins.  Co.  v.  Connor,  20  111.  App. 
297.  Unadjusted  claims  for  loss  on 
policy  of  insurance  so  permitted  to  be 
held  in  garnishment  under  particular 
circumstances  in  Knox  v.  Protection 
Ins.  Co.,  9  Conn.  430 ;  Hays  v.  Lycom- 
ing Fire  Ins.  Co.,  99  Pa.  St.  621. 

But  where  a  life  insurance  company 
is  liable  to  deliver  a  paid-up  policy 
to  an  assured  to  the  extent  of  the 
premiums  paid  by  him,  the  company 
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§  495.  (d)  Same — Liable  though  both  plaintiff  and  defend- 
ant non-residents. — Although  both  the  plaintiff  and  defendant 
may  be  non-residents  of  the  state,  a  foreign  corporation  doing 
business  in  the  state  may  be  garnished  for  a  labor  debt,1  be- 
cause such  action  is  transitory;  although  it  has  been  held  in 
some  states  that  the  liability  sought  to  be  enforced  by  garnish- 
ment against  a  foreign  corporation  should  be  a  direct  liability 
to  a  resident  plaintiff.2 

§496.  (e)  Same — Agent  or  officer  having  possession  as 
such  can  not  be  held  as  garnishee. — An  agent  or  officer  of  a 
foreign  corporation,  though  a  resident  of  the  state,  can  not  be 
made  liable  as  a  garnishee  in  an  action  brought  by  a  creditor 
of  such  corporation,  when  the  agent  served  with  garnishment 
process  merely  holds  the  funds  or  property  in  his  official  capa- 
city. In  such  a  case  anything  m  his  possession  is  already  in 
the  possession  of  the  corporation  itself,  and  property  to  be 
reached  by  garnishment  must  be  in  the  hands  of  another  than 
the  principal  debtor.3  The  treasurer  of  a  corporation  is  not 
liable  as  such  to  be  held  by  process  of  garnishment  in  respect  to 
moneys  and   evidences  of   debt  belonging  to  the  corporation,4 

may    be    held    as  garnishee  by  the  2.  Myer  v.  Liverpool,  etc.,  40  Md. 

creditors  of  the  assured,  although  no  595 ;  Merrick  v.  Van  Santvoord,  34  N. 

certain  time  was  fixed  for  the  delivery  Y.  208. 

of  such  certain  policy.    Tradesmen's  In  Alabama  it  is  said  that  in  such  a 

Nat.  Bank  v.  Cresson  (Pa.  Com.  PI.)  case  where  the  labor  was  rendered  in 

10  Pa.  Co.  Ct.  R.  57.  the  other  state,  garnishment  will  not 

A  Masonic  benevolent  mutual  life  be  effective,  as  the  debt  can  not  be 

insurance  company  may  be  held  as  brought  under  the  legal  control  of  the 

garnishee  by    a  representative   of  a  court,  even  though  there  be  a  statutory 

deceased  member  of  the  corporation.  „ provision  for  serving  process  on  for- 

Such  money  due  is  not  an  interest  in  eign  corporations  in  such  cases.     Ala- 

the  institution.     Geiger  v.  McLin,  78  bama  G.  S.  R.  Co.  v.  Chumbey,  92  Ala. 

Ky.   232.     And  by  a  creditor  of  the  317,  9  So.  Rep.  286. 

heir  of  the  deceased  member.     Han-  3.  First    National    Bank  v.  Bristol 

kinson  v.  Page,  31  Fed.  Rep.  184.  Iron  and  Steel  Co.,  (Pa.  Com.  PI.)  12 

1.  Burlington  &  M.  R.  R.  Co.  v.  Pa.  Co.Ct.Rep.  176;  Galena  and  South- 
Thompson, 31  Kan.180;  Hollands.  Mo-  ern  Wisconsin  R.  R.  Co.  v.  Stahl,  103 
bile,  etc.,  R.R.Co.,  16  Lea  (Tenn.)  414 ;  111.  67 ;  Mueth  v.  Schardin,  4  Mo.  App. 
Mobile  &  O.  R.Co.  v.  Barnhill  91  Tenn.  403. 

395;  19  S.W.  Rep.  21;   Missouri  Pac.  4.  Woodman    v.   York,   etc.,  R.  R. 

Ry.  Co.  v.  Flannigan,  47  111.  App.  322.  Co.,  45  Me.  207;   Sprague  v.  Steam, 
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and  held  by  him  as  treasurer,  at  suit  of  a  creditor  of  the  cor- 
poration for  the  recovery  of  a  debt  due  from  the  corporation; 
neither  is  the  president,  superintendent,1  nor  other  fiscal  offi- 
cer of  the  corporation.2  Money  collected  from  the  sale  of 
tickets  and  from  freight  collected  in  the  hands  of  an  agent  can 
not  be  secured  by  garnishment  in  a  suit  against  the  company 
by  one  of  its  creditors.3 

§  497     ( f )  Same— Special  fund  or  property  pledged  can  not 
be  held  liable  in  its  possession.-Money  of  a  corporation  set 


etc.,  Co.,  52  Me.  592;  Lewis  v.  Smith, 
2  Cranch  Cir.  Ct.  571 ;  Bowker  v.  Hill, 
60  Me.  172;  Mueth  v.  Schardin,  4  Mo. 
App.  403;  Neuer  v.  O'Fallon,  18  Mo. 
277 ;  Taft  v.  Mills,  5  R.  I.  393 ;  Dunlap 
v.  Mills,  5  R.  I.  393 ;  McCraw  v.  Mem- 
phis, etc.,  R.  R.  Co.,  5  Coldw.  (Tenn.) 
434. 

1.  Bobbins  v.  Orange,  etc.,  R.  R. 
Co.,  37  Ga.  240. 

2.  Wilder  v.  Shea,  13  Bush  (Ky.) 
128.  Contra  Everdell  v.  Sheboygan, 
etc.,  R.  R.  Co.,  41  Wis.  395 ;  First  Nat. 
Bank  v.  Davenport,  etc.,  R.  R.  Co., 
45  Iowa  120 ;  Gilman  v.  Illinois  &  Miss. 
Telegraph  Co.,   1   McCrary,  Cir.  Ct. 

170. 

Remedy  is  by  bill  in  equity.— When 
funds  are  in  the  hands  of  a  resident 
officer  or  agent  of  a  foreign  corpora- 
tion, a  creditor's  remedy  is  by  bill  in 
equity  to  discover  the  property  and 
for  a  receivorship.  Wilder  v.  Shea, 
13  Bush  (Ky.)  128. 

3.  Fowler  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  35  Pa.  St.  32;  Pettingill  v.  An- 
droscoggin R.  R.  Co.,  51  Me.  370. 

Earnings  of  a  railroad  company 
while  in  the  hands  of  a  bailee  are  the 
subject  of  garnishment  at  suit  of  judg- 
ment creditors,  in  Alabama,  and  such 
attachment  lien  will  be  preferred  to 
liens  of  mortgagees,  who  file  their 
bills  to  foreclose  subsequently  to  the 
garnishment  proceeding.  Johnston  v. 
Riddle,  70  Ala.  219. 


In  New  Hampshire  it  is  said,  that 
since  one  railway  company  may  be 
held  as  a  garnishee  of  another  for 
money  collected  from  passengers  and 
freight,  there  is  no  reason  why  an 
individual  collecting  such  money  for 
a  railroad  company  should  not  as  well 
be  held  liable.  Littleton  Nat.  Bank 
v.  P.  &  O.  R.  R.,  58  N.  H.  104;  coin- 
pare  also,  Smith  v.  Boston,  etc.,  Rail- 
road, 33  N.  H.  337. 

But  is  Massachusetts,  a  railroad 
company  which  makes  monthly  set- 
tlements and  payments  of  sums  col- 
lected for  companies  whose  roads  lie 
beyond,  is  not  liable  as  a  garnishee  of 
that  company  for  sums  found  to  be 
due  to  it  and  for  which  it  is  liable  to 
the  other  company  under  the  agree- 
ment. Chapin  v.  Connecticut  River 
R.  R.  Co.,  82  Mass.  (16  Gray)  69. 

In  West  Virginia  where,  by  the 
legislature,  one  corporation  is  im- 
powered  to  assume  the  charge  of  a 
part  of  the  property  and  franchise  of 
another  corporation  and  is  required  to 
account  to  a  court  for  its  acts,  a  cred- 
itor of  the  corporation,  whose  property 
is  thus  taken  in  charge,  and  who  has 
issued  an  execution  against  its  prop- 
erty, can  not  enforce  his  claim  by 
garnishment  process  issued  against 
the  corporation  so  taking  charge. 
Swann  v.  Summers,  19  W.  Va.  115. 
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aside  as  a  sinking  fund  for  the  payment  of  certain  debts,1  or 
bonds  pledged  as  collateral  security,2  can  not  be  reached  by 
process  of  garnishment  in  the  hands  of  the  agent,  bailee,  or 
officer.3  But  where  earnings  of  a  road  were  mortgaged  to  pay 
certain  bonds,  and  it  was  a  condition  of  such  mortgage  that 
until  default  in  the  payment  of  the  bonds  the  company  might 
possess  and  use  the  road,  etc.,  and  receive  the  rents,  profits 
and  increase  arising  therefrom,  such  earnings  may  be  reached 
before  foreclosure  or  possession  taken  by  trustee  or  receiver,  by 
other  creditors  of  the  corporation.4 

The  rules  regarding  the  application  by  garnishment  process  of 
property  in  the  hands  of  agents,  bailees,  or  officers;  and  of 
property  subject  to  pledge  or  lien  and  debts  dependent  upon 
conditions  precedent,  or  other  uncertainties,  will  be  more  prop- 
erly considered  when  we  coiif  to  treat  of  the  ''Efficiency  of 
Garnishment."5 

§  498.  Corporations — For  stock  of  a  member. — Without  the 
special  provision  of  a  statute,  a  corporation  can  not  be  held  lia- 
ble as  a  garnishee  for  stock  the  principal  debtor  owns  therein. 
This  is  on  the  principal  that  the  stock  he  owns  is  not  a  "debt" 
due  to  him  from  the  corporation  within  the  meaning,  of  the 
rule,6  because  a  "debt"  means  a  liquidated  sum  of  money 
which  the  garnishee  owes  to  the  principal  defendant.'     And 

1.  Galena  &  Chicago  W.  Ry.  Co.  v.  Powell,  24  111.  App.  77 ;  Foster  v.  Pot- 
Menzies,  26  ID.  121.  ter,    37    Mo.    525;    United    States  v. 

2.  Galena,  etc.,  Ry.  Co.  v.  Stahl,  Vaughan,  SBinn.  (Pa.)  394;Christinas 
103  111.  67.  v.  Biddle,  13  Pa.   St.  223 ;  Evans   v. 

3.  A  treasurer  of  a    corporation  is  Monot,  4  Jones  (N.  C.)  Eq.  227. 

not  chargeable  as  a  garnishee  either  A  board  of  trade  was  not  held  liable 

for  funds  held  by  him  officially  or  for  as  a  garnishee  where  the  defendant 

funds  pledged  to  him  to  secure  an  in-  held   a  certificate  of  membership  in 

debtedness  owing  to  him  by  the  cor-  such  board.     Netter  v.  Chicago  Board 

poration.  Bowker  v.  Hill,  60  Me.  172.  of  Trade,  12  111.  App.  607.     As  to  at- 

4.  Mississippi,  etc.,  R.  R.  Co.  v.  tachment  of  certificates  of  stock  by 
United  States  Express  Co.,  81  111.  534.  direct    seizure,    see  ante,  §  30.     It  is 

5.  Post,  Chaps,  xxv  and  xxvi.  sometimes  held  that  this  can  not  be 

6.  Ante,  §479.  done  because  nothing  can  be  thereby 

7.  Planters,  etc.,  Bank  v.  Leavens,  obtained  but  the  manual  possession  of 
4  Ala.  753;  Haley  v.  Reid,  16  Ga.  437;  the  certificate,  and  that  such  seizure 
Ross    v.  Ross,    25   Ga.  297;  Rhea  v.  and  possession   will  create   no  lien, 
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because  the  attached  shares  of  stock  can  not  be  transferred  to 
the  plaintiff  on  a  judgment.1 

On  the  contrary  by  the  special  provision  of  many  statutes, 
shares  of  stock  in  a  corporation  may  be  attached  by  garnish- 
ment process  served  upon  the  corporation,  because  such  stock 
is  deemed  to  be  personal  property  and  as  such  is  the  subject  of 
sale,  mortgage,  or  pledge  and  liable  on  execution,  and  may 
therefore  be  the  subject  of  garnishment  when  such  stock  is  in 
possession  or  under  control  of  the  corporation.2  This  rule  is 
applicable  only  where  the  defendant,  the  plaintiff's  debtor,  has 
the  legal  title  to  the  stock.3  Where  certificates  have  not  yet 
been  issued  and  their  issuance  and  the  disposition  of  them 
may  be  controlled  by  the  court,  the  stock  may  be  reached  by 
garnishment  in  the  hands  of  the  corporation  in  question.4  It 
has  no  application  to  a  case  where  the  defendant  is  non-resi- 
dent and  has,  in  another  state  of  which  he  is  a  resident,  as- 
signed the  certificates,  although  no  transfer  has  been  made  on 
the  company's  books,5  in  a  case  in  which  it  is  not  provided 
that  the  stock  is  "assignable  only  on  the  books"  of  the  cor- 
poration.6 

Dancanson  v.   National  Bank  of  the  Battery  Co.  v.  Long,  41  111.  App.  333 ; 

Republic,  7  Mackey  (Dist.  of  Col.)348 ;  Weller  v.  J.  B.  Pace  Tobacco  Co.,  2  N. 

and  a  sale  thereof  convey  no  title  to  Y.  S.  292. 

the  stock.  Armour  Bros.  Banking  Co.  4.  Illinois  Anglo-American  Storage 

v.  Smith,  113  Mo.  12,  20  S.  W.  Rep.  Battery  Co.  v.  Long,  41  111.  App.  333. 

690.  When  a  question  arises  as  to  priority 

1.  Gardiner  v.  Bank  of  Pennsyl-  between  a  vendee  and  an  attaching 
vania,  4  Yeates  (Pa.)  377.  creditor  of  the  vendor  and  it  appears 

2.  Bank  of  St.  Mary's  v.  St.  John,  that  the  instrument  of  transfer  or  as- 
25  Ala.  566;  Colt  v.  Ives,  31  Conn.  25;  signment  was  executed  prior  in  point 
Scripture  u.Francestown  SoapstoneCo.,  of  time  to  the  service  of  the  writ, 
50  N.  H.  571;  Castle  v.  Carr,  16  N.  J.  then,  if  the  purchase  was  made  in 
L.  (IHarr.)  394;  Plimpton  v.  Bi^elow,  good  faith  and  for  a  valuable  con- 
63  How.  (N.  Y.)  Pr.  484;  Johns  v.  sideration,  his  title  ought  to  prevail, 
Johns,  1  Ohio  St.  350 ;  Stone  v.  Elliott,  provided  he  has  done  all  the  law  has 
11  Ohio  St.  252;  National  Bank  v.  Lake  required  of  him  and  all  that  it  was 
Shore,  etc.,  Ry.  Co.,  21  Ohio  St.  221;  possible  for  him  to  do  in  taking  pos- 
Norton  v.  Norton,  43  Ohio  St.  509;  session,  as  the  nature  of  the  property 
Montidonicoi'.Page,  10  Heisk.(Tenn.)  will  admit.  Colt  v.  Ives,  31  Conn.  25. 
443;  Chesapeake,  etc.,  Ry.  Co.  v.  5.  Weller  v.  J.  B.  Pace  Tobacco  Co., 
Paine,  29  Gratt.  (Va.)  502.  2  N.  Y.  S.  292. 

3.  Illinois  Anglo-American  Storage  6.  Madison  Lumber  Co.  v.  Batavian 
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Stock  pledged  as  collateral  security  which  is  regularly  trans- 
ferred to  the  pledgee  on  the  books  of  the  company  ( when  the 
same  is  necessary )  can  no  longer  be  held  by  service  of  garnish- 
ment served  upon  the  pledgor.  The  pledgee  is  the  only  proper 
garnishee,1  Stock  of  a  foreign  corporation  owned  by  a  non- 
resident held  in  trust  in  this  state  can  not  here  be  subjected  to 
garnishment  process.2  It  is  not  such  personal  property  in  pos- 
session, or  debt  due  in  this  state,  as  to  bring  it  within  the  juris- 
dictional rule.3 

§  499.  Subscribers  for  stock  in  corporations. — Regarding 
the  possibility  of  holding  a  subscriber  for  stock  in  the  corpora- 
tion as  a  garnishee,  the  general  rule  may  be  stated  to  be,  that 
when  one  has  subscribed  for  stock  and  the  money  for  the  price 
thereof,  or  any  of  it,  is  due  to  the  corporation  at  a  fixed  time, 
such  subscriber  may  be  made  a  garnishee  by  a  creditor  of  the 
corporation ;  but  when  the  corporation  itself  can  not  collect 
the  amount  without  a  formal  call  made  upon  the  shareholders 
equally,  then  the  stockholder's  (the  subscriber's)  liability  to 
third  persons  for  his  portion  of  the  subscription  can  not  be 
enforced  by  process  of  garnishment.4     This  is  on  the  principle 

Bank,  71  Iowa  270,  32  N.  W.  Rep.  336;  although  summoned   as  such  before 

Ryan  v.  Campbell,  71  Iowa  760,  32  N.  the  stock  has  been  transferred  on  the 

W.  Rep.  336.  books  of  the  company.   Cooke-  v.  Hal- 

Where  stock  is  "assignable  only  on  lett,  119  Mass.  148. 

the  books  of  tho  corporation,"  an  as-  2.  Smith  v.  Downey,  8   Ind.   App. 

signment  of  it  not    recorded  on  the  179,  34  N.  E.  Rep.  823. 

books  passes  to  the  assignee  only  an  3.  Ante,  §  490. 

equitable   or  executory  right  to  the  A  certificate  of  stock  transferred  in 

stock,  and    therefore    the   assignee's  blank  is  not  a  negotiable  instrument, 

right    is    not  :;ttcichable.     Lippitt  v.  nor  can  one  holding  stock  as  trustee 

American  Wood  Paper  Co.,  15.  R.  I.  pledge  it  to  secure  his  own  indepen- 

141,  23  Ath  Rep.  111.  dent  debt,  and  one  who  contemplates 

1.  Smith    v.   Traders'    Nat.    Bank,  taking  it  is  put  upon  inquiry  as  to  the 

74 Tex.  457, 12S.W.  Rep,  113 ;  Edwards  manner  in  which  it  is  held.     Shaw  v. 

v.  Beugnot,  7 Cal.  162;  Mortons.  Graf-  Spencer,    100  Mass.   382;     Sewall   v. 

flin,  60  Md.  545,   15  Atl.  Rep.  298;  Boston  Water    Power    Co.,   4  Allen 

Cooke  v.  Hall  tt,  119  Mass.  148.  (Mass.)  282. 

In  Massachusetts  one  who  has  se-  4.  Brown  v.  Union   Ins.  Co.,  3  La. 

cured  the  payment  of  a  debt  by  giving  Ann.    177;     Bingham  v.    Rushing,   5 

a     f-rtiticate    of    stock    as    collateral  Ala.  403;    De   Mony   v.   Johnston,    7 

security    therefor    can    not    be   held  Ala.  51 ;  Teague  v.  Le  Grand,  85  Ala. 
liable   as   garnishee   of  the   creditor, 
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that  the  plaintiff  in  garnishment  can  not  hold  the  garnishee 
liable  for  any  demand,  except  one  on  which  the  principal  de- 
fendant— the  garnishee's  creditor — could  himself  maintain  an 
action  .at  law.1  An  unpaid  subscription  for  stock  of  a  corpora- 
tion is  an  asset  of  such  corporation  and,  when  due,  the  com- 
pany may  maintain  an  action  of  law  therefor,  and  consequently 
it  is  susceptible  of  garnishment.2  One  who  has  subscribed  for 
stock  to  be  paid  in  monthly  installments  may  be  held  as  a  gar- 
nishee as  the  installments  become  due,  if  unpaid.3 

Money  due  on  an  unpaid  call  may  be  secured  by  process  of 
garnishment  served  upon  the  stockholder;1  but  an  unpaid 
subscription  to  the  capital  stock  which  has  not  been  called  for 
or  assessed  can  not  be  secured  by  garnishment,  because  no 
cause  of  action  could  be  maintained  therefor  by  the  cor- 
poration.5 

One  was  held  liable  as  a  garnishee 
who  had  signed  a  subscription  to  take 
certain  shares  of  stock  of  a  corpora- 
tion "to  be  paid  for  by  Peck."  Lang- 
ford  v.  Ottumwa  Water  Power  Co., 
59  Iowa  283. 

Holder  of  gratuitous  stock.  —  The 
capital  of  a  moneyed  corporation  is  a 
fund  for  the  payment  of  its  debts,  and 
one  who  accepts  and  holds  a  certificate 
of  shares  is  liable  to  the  responsibil- 
ities of  a  subscriber  for  stock.  Upton 
v.  Tribilcock,  91  U.  S.  45,  and  cases 
there  cited. 

2.  Joseph  v.  Davis,  (Ala.)  10  So. 
Rep.  830. 

3.  Davis  v.  Montgomery  Furnace  & 
Ch'm'l  Co.,  101  Ala.  127,  8  So.Rep.  496. 

4.  Faull  v.  Alaska  G.  &  S.  M.  Co.,  8 
Sawyer  420,  s.  c.  14  Fed.  Rep.  657. 

5.  In  re  Glenn  Iron  Works,  17  Fed. 
Rep.  324 ;  Teague  v.  Le  Grand,  8i3  Ala. 
493,  5  So.  .Rep.  287;  McKelvey  v. 
Crockett,  18  Nev.  23G ;  Lane's  Appeal, 
105  Pa.  St.  49;  Faull  v.  Alaska  G.  & 
S.  M.  Co.,  8  Sawyer  Cir.  Ct.  420,  s.  c. 
14  Fed.  Rep.  657. 

In  Illinois  judgment  must  first  be 
recovered  against  the  corporation  on 


493,  5  So.  Rep.  287 ;  Davis  v.  Mont- 
gomery Furnace  &  Chemical  Co., 
101  Ala.  127,  8  So.  Rep.  496;  Joseph  v. 
Davis,  (Ala.)  10  So.  Rep.  830;  Nicrosi 
v.  Irvine,  102  Ala.  648, 15  So.  Rep.  429 ; 
Universal  Fire  Ins.  Co.  v.  Tabor,  16 
Colo.  531,  27  Pac.  Rep.  890;  Meints  v. 
East  St.  Louis  Rail  Mill  Co.,  89  111. 
48;  Pease  v.  Underwriters'  Union,  1 
111.  App.  287;  McKelvey  v.  Crockett, 
18  Nev.  238;  Woodhouse  v.  Common- 
wealth Ins.  Co.,  54  Pa.  St.  307; 
Peterson  v.  Sinclair,  83  Pa.  St.  250; 
Balliet  v.  Brown,  103  Pa.  St.  546; 
Lane's  Appeal,  105  Pa.  St.  49;  Faull 
v.  Alaska  Gold  and  Silver  Mining  Co., 
8  Sawyer  Cir.  Ct.  420,  s.  c.  14  Fed. 
Rep.  657;  In  re  Glen  Iron  Works,  17 
Fed.  Rep.  324. 

1.  Sangamon  C.  M.  Co.  v.  Richard- 
son, 33  111.  App.  277;  ante,  §§475  and 
482. 

A  corporation  may  maintain  an 
action  at  law  against  a  stockholder 
for  his  subscription.  It  is  not  obliged 
to  resort  to  a  sale  of  his  shares.  Rock- 
ville,  etc.,  Turnp.  Road  v.  Maxwell,  2 
Cranch  Cir.  Ct.  (U.  S.)  451. 

Subscription  to  be  paid  by  another. — 
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However,  when  a  debt  not  due  may  be  secured  by  process  of 
garnishment,  the  statute  may  be  comprehensive  enough  to 
embrace  a  case  where  a  stockholder  is  liable  to  the  corporation 
for  unpaid  assessments  or  calls  on  subscriptions  to  stock  of  an 
insolvent  corporation,  although  the  same  is  not  yet  due.1 

Furthermore,  where  by  statute,  a  stockholder  or  director  of 
a  corporation  is  liable  on  certain  demands  to  an  amount  ex- 
ceeding his  paid-up  stock,  such  liability  is  founded  upon  con- 
tract and  may  be  enforced  by  process  of  garnishment.2 

§500.   Not  municipal  corporations  —  (a)   General  rule. — 

Considerations  of  public  policy,  it  is  said,  prevent  the  law 
from  permitting  a  municipal  corporation  to  be  held  as  gar- 
nishee, on  a  process  issued  to  subject  the  supposed  indebtedness 


the  debt  due  from  the  corporation. 
Meints  v.  East  St.  Louis  Rail  Mill  Co., 
89  111.  48;  Pease  v.  Underwriters' 
Union,  1  111.  App.  287,  for  no  attach- 
ment can  there  issue  until  after  judg- 
ment and  execution  against  the  prin. 
cipal  debtor. 

Where  notice  of  call  to  be  given,-  -If 
the  stockholder  is  not  required  to  pay 
a  call  until  a  certain  number  of  days 
written  or  printed  notice  is  given  to 
him,  he  can  not  be  held  liable  as  a 
garnishee  until  after  the  time  allow- 
able has  expired.  Universal  Fire  Ins. 
Co.  v.  Tabor,  16  Col.  531,  27  Pac.  Rep. 
890. 

Stibscription  liable  to  be  called.  — As 
to  securing  balance  on  shares  of  stock, 
which  was  liable  to  be  called,  see 
Cucullu  v.  Union  Ins.  Co.,  2  Rob. (La.) 
571. 

Joint  writ. —  In  Alabama  two  or 
more  stockholders  may  be  summoned 
in  the  same  writ  by  a  judgment  cred- 
itor of  the  corporation,  though  they 
be  severally  indebted  to  the  corpora- 
tiou  for  unpaid  stock  thereof.  Curry 
v.  Woodward,  53  Ala.  371. 

Pleading. — "Where  the  board  of  di- 
rectors of  a  corporation  had,  by  reso- 


lution, required  subscriptions  to  be 
paid  to  its  treasurer  in  installments 
at  certain  times  and  places,  it  is  ma- 
terial to  the  right  of  the  plaintiff  to 
recover  the  unpaid  installments  of 
stock  to  allege  such  fact  and  by  aver- 
ment show  that  the  same  has  become 
due.  Mansfield,  etc.,  Ry.  Co.  v.  Hall, 
26  Ohio  St.  310. 

The  answer  of  garnishee,  showing 
that  he  has  paid  all  calls  made  by  the 
president  and  director  is  prima  facie 
sufficient  to  prevent  his  being  held 
responsible  in  garnishment.  Bingham 
v.  Rushing,  5  Ala.  403. 

Payment  in  fictitious  value. —  It  is 
said  that  where  a  stockholder  has  paid 
for  his  stock  in  property  at  an  agreed 
fictitious  value  that  he  can  not  there- 
after be  held  liable  to  garnishment 
by  a  creditor  of  the  corporation  for 
the  difference  between  the  face  value 
of  the  stock  and  the  value  of  the 
property.  Nicrosi  v.  Irvine,  102  Ala. 
648,  15  So.  Rep.  429. 

1.  In  re  Glen  Iron  Works,  17  Fed. 
Rep.  324. 

2.  Field  v.  Haines,  28  Fed.  Rep. 
919. 
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of  such  corporation  to  a  third  person,  to  the  satisfaction  of 
the  plaintiff's  claim.  The  reason  given  why  a  municipal  cor- 
poration may  not  be  held  as  a  garnishee  is  that  such  corpora- 
tion holds  the  funds  in  a  legal  capacity  and  not  as  an  individ- 
ual.1 

However,  in  Montana,  a  municipal  corporation  is  held  to  be 
a  "person"  within  the  meaning  of  the  statute,  and  it  is  there 
said  that  such  construction  of  the  statute  is  not  contrary  to 
public  policy,  and  does  not  tend  to  impede  the  exercise  of  its 


1.  First  Nat.  Bank  v.  City  of  Otta- 
wa, 43  Kan.  294,  23  Pac.  Rep.  485; 
Paisons  v.  McGavock,  2  Tenn.  Ch. 
581;  Clark  v.  Mobile  School  Comrs., 
36  Ala.  621 ;  Born  v.  Williams,  81  Ga. 
796,  7  S.  E.  Rep.  868;  Bank  of  South- 
western Georgia  v.  City  of  Americus, 
92  Ga.  361,  17  S.  E.  Rep.  287 ;  City  of 
Chicago  v.  Halsey,  25  111.  485;  Mer- 
win  v.  Chicago,  45  111.  133 ;  Wallace  v. 
Lawyer,  54  Ind.  501 ;  Clapp  ».  Walk- 
er &  Davis,  25  Iowa  315 ;  Jenks  v.  Os- 
ceola Township,  45  Iowa  554 ;  Switzer 
v.  Wellington,  40  Kan.  250;  Haw- 
thorn v.  St.  Louis,  11  Mo.  59;  People 
v.  Mayor  of  Omaha,  2  Neb.  166; 
Greer  v.  Rowley,  1  Pittsburg  (Pa.)  1 ; 
City  of  Erie  v.  Knapp,  29  Pa.  St.  173 ; 
City  of  Memphis  v.  Laski,  9  Heisk. 
(Tenn.)  511;  Burnham  v.  Fond  du 
Lac,  15  Wis.  193 ;  Buffham  v.  City  of 
Racine,  26  Wis.  449 ;  Merrell  v.  Camp- 
bell, 49  Wis.  535;  Columbia  Brick  Co. 
v.  District  of  Columbia,  1  App.  D.  C. 
351. 

The  "Government"  may  not  be 
made  a  garnishee.  Wilson  v.  Bank  of 
Louisiana,  55  Ga.  98. 

The  State  can  not  De  made  a  gar- 
nishee. Wild  v.  Ferguson,  23  La. 
Ann.  752;  Divine  v.  Ilarvio,  7  T.  B. 
Mon.(  Ky. )  4£'J ;  Tracy  v.  Hornbuckle, 

8  Bush.  (Ky.)336;  McMeekin  v.  State, 

9  Ark.  553.  Nor  can  a  state  institu- 
tion, such  as  a  hospital  or  lunatic  asy- 
lum.    Dewey  v.  Garvey,  130  Mass.  86. 


The  District  of  Columbia  can  not  be 
made  a  garnishee.  Derr  v.  Lubey,  1 
McArthur  (D.  C.)187;  Pottier,  etc., 
Mfg.  Co.  v.  Taylor,  3  McArthur  (D.  C.) 
4;  Brown  v.  Finley,  3  McArthur  (D. 
C.)  77. 

A  county  or  "borough"  can  not  be 
made  a  garnishee.  Van  Volkenburgh 
v.  Earley,  1  Luzerne  Legal  Register 
216 ;  Pettebone  v.  Beardslee,  1  Luzerne 
Legal  Register  180 ;  Boone  Co.v.  Keck, 
31  Ark.  387 ;  Gilman  v.  Contra  Costa 
Co.,  8  Cal.  52;  Dotterer  v.  Bowe,  84 
Ga.  769;  State  v.  Eberly,  12  Neb.  616; 
Merrell  v.  Campbell,  49  Wis.  535,  s.  c. 
35  Am.  Rep.  785 ;  People  v.  Mayor  of 
Omaha,  2  Neb.  166;  Fortune  v.  St. 
Louis,  23  Mo.  239. 

A  city  can  not  be  made  a  garnishee. 
Hawthorn  v.  St,  Louis,  11  Mo.  59; 
City  of  Dallas  ^.Western  Electric  Co., 
83  Tex.  243,  18  S.  W.  Rep.  552. 

The  toion  can  not  be  made  a  gar- 
nishee. Brownt  Heath,  45  N.  H.  168; 
Bradley  v.  Til1     .ond,  6  Vt.  121. 

A  school  district  is  a  municipal  cor- 
poration and  as  such  can  not  be  sub- 
jected i  '  roccss  of  garnishment. 
Born  v.M."r-  .is,  81  Ga.  796;  Clarke 
Mobile  School  Comrs.,  36  Ala.  621; 
School  Distmt  v.  Gage,  39  Mich.  484; 
Seeley  i\  Board  of  Education,  39 
Mich.  486,  note ;  Dollnmn  v.  Moore,  70 
Miss.  267,  12  So.  Rep.  23;  Kein  v. 
School  District  of  City  of  Carthage,  42 
Mo.  App.  460. 
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functions  or  impair  the  usefulness  of  its  servants.1  A  few- 
other  states,  and  notably  by  later  statutes,  are  permitting  mu- 
nicipal corporations  to  be  held  as  garnishees  in  the  same  man- 
ner as  natural  persons  and  other  corporations,2  which  fact 
seems  to  indicate  a  tendency  toward  the  reversal  of  the  old 
rule.  One  statute  specifies  that  the  process  may  issue  against 
"any  corporation  or  person."3 

§  501.  (b)  Application  of  the  rule. — The  general  rule,  that 
a  municipal  corporation  may  not  be  held  as  a  garnishee  for  a 
debt  due  by  it  to  a  third  person,  has  been  applied  where  it  wras 
sought  to  subject  an  unpaid  balance  due  to  contractors,  sub- 
contractors and  material  men4  on  school  houses5  and  other 
public  buildings,6  for  grading  and  paving7  and  for  other  con- 
tracts of  employment.8  The  rule  has  been  more  frequently 
applied,  however,  where  it  has  been  sought  to  secure  parts  of 
the  salary  due  from  a  municipal  corporation  to  its  officers.9 


1.  Waterbury  v.  Board  Corurs.  Deer 
Lodge  Couuty,  10  Mont.  515,  26  Pac. 
Rep.  1002. 

2.  Bray  v.  Wallingford,  20  Conn. 
416 ;  City  of  Denver  v.  Brown,  11  Colo. 
337,  18  Pac.  Rep.  214;  Adams  v.  Tyler, 
121  Mass.  380;  Mayor,  etc.,  v.  Horton, 
38  N.  J.  L.  88;  Wilson  v.  Lewis,  10  R. 
I.  285. 

But  on  a  joint  contract,  though  made 
with  a  man  and  his  wife,  a  town  was 
not  held  liable  in  garnishment  on  a 
judgment  against  one  (the  husband) 
alone.  Brown  v.  Collins,  (R.  I.)  27 
Atl.  Rep.  329. 

3.  Switzer  v.  City  of  Wellington, 
40  Kan.  250, 19  Pac.  Rep.  620. 

The  school  district  comes  within 
this  rule  in  these  states  and  may  be 
held  as  garnishee.  Waterbury  v. 
Board  of  Commissioners,  10  Mont.  515, 
26  Pac.  Rep.  1002;  Whalen  v.  Har- 
rison, 11  Mont.  63,  27  Pac.  Rep.  384; 
McLoud  v.  Selby,  10  Conn.  390. 

4.  Columbia  Brick  Co.  v.  District  of 
Columbia,  1  App.  D.  C.  351. 


5.  Born  v.  Williams,  81  Ga.  796,  7 
S.  E.  Rep.  868. 

6.  Bank  of  Southwestern  Georgia  v. 
City  of  Americus,  92  Ga.  361,  17  S.  E. 
Rep.  287. 

7.  Greer  v.  Rowley,  1  Pittsburg 
(Pa.)  1. 

8.  City  of  Memphis  v.  Laski,  9 
Heisk.  (Tenn.)  511. 

9.  Mayor,  etc.,  of  Mobile  v.  Row- 
land, 26  Ala.  498;  Clark  v.  Mobile 
School  Comrs.,  36  Ala.  621 ;  McMeekin 
v.  State,  9  Ark.  553;  McClellan  v. 
Young,  54  Ga.  399 ;  Rodman  v.  Mussel- 
man,  12  Bush.  (Ky.)  354;  Wild  v. 
Ferguson,  23  La.  Ann.  752;  Mayor, 
etc.,  of  Baltimore  v.  Root,  8  Md.  95; 
Keyser  v.  Rice,  47  Md.  203;  Walker 
v.  Cook,  129  Mass.  577;  Fortune  «.St. 
Louis,  23  Mo.  239;  Hawthorn  v.  City 
of  St.  Louis,  11  Mo.  59;  Sheppard  v. 
Cape  Girardeau  County,  (Mo.)  1  S. 
W.  Rep.  305;  Waldman  v.  O'Donnell, 
57  How.  (N.  Y.)  Pr.  215;  Pierson  v. 
McCormick,  1  Pa.  Law  Jour.  Rep. 
260;  Bank  of  Tennessee  v.  Dibrell,  3 
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By  an  application  of  the  rule,  the  salaries  or  earnings  of 
teachers  of  public  schools  can  not  be  secured  by  process  of 
garnishment  served  upon  the  corporation  or  board  owing 
them.1  In  the  same  manner  fees  due  to  jurors  have  been  be- 
yond the  reach  of  garnishment  process.2 

Bill  in  equity— The  proper  remedy.—  Where  an  officer  of  a 
municipal  corporation  or  other  person  is  beyond  the  reach  of 
a  personal  judgment  at  law,  and  has  money  belonging  to  him 
in  the  treasury  of  such  municipal  corporation,  a  bill  m  equity 
is  suggested  as  the  proper  remedy  to  subject  it  to  the  payment 
of  his  debts.3 

§502.    (c)  Objection— How  raised— May  be  waived.— The 

objection  that  a  municipal  corporation  can  not  be  held  liable 
to  a  garnishment  process  need  not,  of  necessity,  be  made  by  a 
formal  answer,  but  may  be  raised  on  mere  motion  at  any  time 
after  process  served.4  The  objection,  however,  is  a  privilege 
personal  to  the  corporation  itself  and  not  a  matter  of  juris- 


Sneed  (Tenn.)  379;  Derr  v.  Lubey,  1 
McArtiW  (D.  of  C.)  187. 

In  Georgia  a  statute  permits  the 
seizuie  by  garnishment  of  a  salary 
which  exceeds  $500.  Bailie  w.  Mosher, 
72  Ga.  740;  Holt  v.  Experience,  26 
Ga.  113. 

In  Ohio  salaries  of  officers  of  in 


agent,  they  are  attachable.    Kennedy 
v.  Aldridge,  5  B.  Mon.  (Ky.)  142. 

1.  Bates  v.  Bates,  74  Ga.  105;  High- 
tower  v.  Slaton,  54  Ga.  108;  Hadley 
v.  Peabody,  13  Gray  (Mass.)  200. 

2.  Simons  v.  Whartenaby,  2  Pa.  Law 
Jour.  Rep.  438 ;  Clark  v.  Clark,  62  Me. 
255 ;  Williams  v.  Boardman,  9  Allen 


corporated  cities  may  be  subjected  by     (Mass.)     570;     Geer    v.   Chapel,    11 
their  judgment  creditors  to  process  of    Gray  (Mass.)  II 


garnishment.  City  of  Newark  v.  Funk, 
15  Ohio  St.  462. 

In  Minnesota  a  United  States 
voucher  which  was  the  property  of 
the  principal  defendant  and  which 
was  given  him  not  for  "official  serv- 
ices" but  for  personal   services,  has 


The  rule  is  to  the  contrary  in  states 
where  a  municipal  corporation  may 
be  held  as  garnishee  for  sums  due  its 
officers.   Wardwell  v.  Jones,  58  N.  H. 

305. 

A  school  teacher,  in  Connecticut,  is 
not  a  public  officer,  and  hence  his 


ices        DUfc    IOX     pel  nuituiv     oci  v  n--.f,    i*i»"      j. 

been  subject*)  by  process  of  garnish-    salary  is  not  tree  iron -ttacbnren 


ment  to  the  satisfaction  of  his  debt 
Leighton  v.  Hoagerty,  21  Minn.  42. 

After  salary  withdrawn  rule  not  ap- 
plicable.—La.  Kentucky  after  the  fees 
of  a  public  officer  are  withdrawn  from 
the  treasury  and  in  the  hands  of  an 


Seymour  v.  Over  River  School  District, 
53Conn.  502. 

3.  Pendleton  v.  Perkins,  49  Mo.  565. 

4.  Merwin  v.  City  of  Chicago,  45 
111.  133 ;  Jenks  v.  Osceola  Township, 
45  Iowa  554. 
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diction ;  because  of  this  and  also  because  of  the  fact  that  a 
sovereignty  may  consent  to  be  sued,  a  municipal  corporation 
may  waive  its  exemption  from  garnishment.  A  municipal 
corporation,  by  appearing  and  submitting  to  the  liability,  has 
thereby  waived  its  exemption  and  becomes  liable  to  the  judg- 
ment of  the  court,  in  such  a  case,  in  the  same  manner  as 
other  corporations  and  private  individuals.1 

§  503.  (d)  Nor  an  officer  having  control  of  fund. — Under 
the  general  rule  a  sum  of  money  in  the  hands  of  the  treasurer 
or  other  officer  of  a  municipal  corporation,  while  held  by  him 
in  his  official  capacity,  is  beyond  the  reach  of  a  process  of  gar- 
nishment to  secure  a  debt  due  from  such  municipal  corpora- 
tion to  a  third  person — the  principal  defendant.  This  is  true 
whether  such  defendant  be  another  officer  of  such^corporation  or 
whether  he  have  a  demand  arising  from  other  contract  relations.2 

In  the  case  of  school  teacher's  wages,  neither  the  board  of 
trustees  or  directors,  nor  the  treasurer  of  the  board   can  be 


1.  Briscoe  v.  Bank,  11  Peters  (U.  S.) 
257 ;  Board,  etc.,  of  Las  Animas  Coun- 
ty v.  Bond,  3  Col.  411 ;  Clapp  v.  Walker 
&  Davis,  25  Iowa  315.  Contra,  Porter 
&  B.  Hardw.  Co.  v.  Perdue,  (Ala.)  16 
So.  Rep.  713  ;Van  Cott«.  Pratt,  (Utah) 
39  Pac.  Rep.  827. 

2.  Edmondson  v.  De  Kalb  County, 
51  Ala.  103;  Stillman  v.  Isham,  11 
Conn.  124;  Chealy  v.  Brewer,  7  Mass. 
259;  Wilson  v.  Bank  of  Louisiana,  55 
Ga.  98;  Fast  v.  Wolf,  38  111.  App.  27 ; 
Millison  v.  Fisk,  43  111.  112;  Triebel 
v.  Colburn,  64  111.  376 ;  Wild  v.  Fer- 
guson, 23  La.  Ann.  752;  Droz  v.  East 
Baton  Rouge  Parish,  36  La.  Ann.  340 ; 
Mayor  of  Baltimore  v.  Root,  8  Md.  95 ; 
Proctor  v.  Lane,  62  N.  H.  457;  Lodor 
v.  Baker,  39  N.  J.  L.  49;  Waldman  v. 
O'Donnell,  57  How.  (N.  Y.)  Pr.  215; 
Overseers  of  Pittstown  v.  Overseers  of 
Plattsburgh,  18  Johns.  (N.  Y.)  407, 
418;  Neuer  v.  O'Fallon,  18  Mo.  277; 
Bank  of  Tennessee  v.  Dibrell,  3  Sneed 
(Tenn.)  379;  Rollo  v.  Andes  Ins.  Co., 
23  Gratt.  (Va.)  509;  Averill  v.  Tucker, 
2  Crunch  Cir.  Ct.  544. 


The  rule  has  been  applied  not  only 
to  funds  in  the  hands  of  a  treasurer  as 
above  cited,  but  to  a  fund  in  the  hands 
of  a  state  auditor  (Mayor  of  Baltimore 
v.  Root,  8  Md.  95,  Devine  v.  Harvie,  7 
T.  B.  Mon.  (Ky.)  439),  a  comptroller 
(Waldman  v.  O'Donnell,  57  How.  (N. 
Y.)  Pr.  215,Pennebakeru.Tomlinson, 
1  Tenn.  Ch.  Ill)  or  agent  for  the  pay- 
ment of  the  salaries  of  the  clerks  in 
an  executive  department  of  the  gov- 
ernment (Averill  v.  Tucker,  2  Cranch 
Cir.  Ct.  544),  to  overseers  of  the  poor 
(Overseers  of  Pittstown  v.  Overseers 
of  Plattsburgh,  18  Johns.  (N.  Y.)  407, 
417),  and  other  officers  and  agents. 

Officer  or  agent  must  appear  and  an- 
swer.— Unlike  the  rule  in  regard  to 
municipal  corporations,  ante,  §  502,  an 
officer  or  agent  of  such  municipal  cor- 
poration is  bound  to  appear  as  a  gar- 
nishee when  he  is  by  the  writ  so  com- 
manded to  do.  Averill  v.  Tucker,  2 
Cranch  Cir.  Ct.  544. 


§  504  DEBTORS    OF    MUNICIPAL    CORPORATIONS,    ETC.  877 

made  a  garnishee  so  as  to  secure  the  application  of  such  wages 
to  the  satisfaction  of  the  teacher's  debts.1 

The  rule  not  only  applies  to  officers  of  a  municipal  corpora- 
tion, but  to  one  who,  as  an  agent  thereof,  has  under  his  control 
a  sum  of  money  or  personal  property  belonging  to  such  cor- 
poration.2 Neither  can  the  officer  or  agent  be  charged  person- 
ally as  for  a  debt  due  to  the  corporation.3 

It  is  believed  that  in  states  permitting  a  municipal  corpora- 
tion to  be  made  a  garnishee,  a  fund  belonging  to  a  municipal 
corporation  in  the  hands  of  one  of  its  officers  may  be  reached 
by  garnishment  at  the  instance  of  a  proper  creditor.4 

The  general  rules  regarding  the  efficiency  of  garnishment  in 
case  of  agents,  trustees  and  officers  in  ordinary  cases  will  be 
subsequently  considered.5 

§  504.  (e)  debtors  of  municipal  corporations  may  be  held, 
except  for  taxes. — Any  person  who  is,  in  his  individual 
capacity,  indebted  to  a  municipal  corporation,  may  be  made  a 
garnishee  at  suit  of  a  creditor  of  such  corporation,6  except  for 
an  indebtedness  arising  on  taxation.  Taxes  due  to  a  municipal 
corporation  are  not  subject  to  an  execution  or  process  of  gar- 
nishment issued  in  behalf  of  a  creditor  of  the  corporation ; 7 

1.  Bulkley  v.  Eckert,  3  Pa.  St.  638;  money  among  the  poor  may  be  held 
Millison  v.  Fisk,  43  111.  112 ;  Bivens  as  a  garnishee.  He  is  not  a  public 
v.  Harper,  59  111.  21;  Trustees  of  officer  within  the  rule ;  but  the  statute, 
Schools  v.  Tatman,  13  111.27;  Tracy  it  seems,  treats  such  moneys  as  be- 
v.  Hornbuckle,  8  Bush  (Ky.)  336;  longing  to  the  inhabitants  and  not  to 
Spencer  v.  School  District,  11  R.  I.  the  municipal  corporation.  Wendell 
537.  Contra,  Seymour  v.  Over  River  v.  Pierce,  13  N.  H.  502;  Weeks  v.  Hill, 
School  District,  53  Conn.  502.  38  N.  H.  199. 

2.  Merrell  v.  Campbell,  49  Wis.  535.  5.  Post,  Chap.  xxvi. 

3.  Dewey  v.  Garvey,  130  Mass.  86;  6.  Ocean  Ins.  Co.  W.Portsmouth,  etc., 
Hodgson  v.  Dexter,  1  Cranch  Cir.  Ct.  Railway   Co.,   3  Mete.   (Mass.)   420; 
109;  Buckanan  v.  Alexander,  4  How.  Bray  v.  Wallingford,  20  Conn.  416. 
20;  Troy  and  Greenfield  R.  R.  Co.  v.  7.  Johnson  v.  Howard,  41  Vt.  122; 
Commonwealth,  127  Mass.  43.  Edgerton  v.  Third  Municipality,  1  La. 

4.  Compare,  ante,  §  500,  and  Smoot  Ann.  435;  Drozu.  Parish  of  East  Baton 
v.Hart,  33  Ala.  69,  since,  however,  Rouge,  36  La.  Ann.  340;  Hibbard  v. 
overruled  by  Underbill  v.  Calhoun,  Clark,  56  N.  H.  155,  157;  Moore  v. 
63  Ala.  216.  Mayor     of    Chattanooga,    8     Heisk. 

In  New  Hampshire  the  agent  of  a     (Tenn.)  850. 
town  for  the  distribution  of  certain 
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neither  are  they  an  indebtedness ; l  nor  do  they  arise  out  of 
contract  relations,  express  or  implied.2  A  fund  accruing  to  a 
corporation  by  taxation  can  not  be  reached  by  garnishment 
either  while  in  the  course  of  collection  by  suit  or  after  such 
funds  are  in  the  city  treasury.  They  can  not  be  reached  by  a 
judgment  creditor,  even  though  he  has  given  his  note  there- 
for and  judgment  has  been  recovered  on  the  note.8 

§  505.  Not  a  public  ofiicer— (a)  Generally.— It  is  a  rule  of 
almost  universal  application  that  one  who  derives  his  authority 
from  the  law  and  who  is  obliged  to  execute  it  according  to  the 
rules  of  law,  can  not  be  held  by  process  of  garnishment,  ex- 
cept so  far  as  he  is  thereto  expressly  made  liable  by  statute, 
that  is  to  say :  Any  person  deriving  his  authority  to  receive 
and  hold  money  or  property  from  the  law  and  who  is  obliged 
to  apply  such  money  or  property  according  to  the  rules  of  law, 
can  not  be  held  liable  as  a  garnishee  for  such  money  or  prop- 
erty while  it  is  held  by  him  under  such  authority.4  Conse- 
quently a  public  officer  of  any  name  or  nature  is  beyond  the 
reach  of  process  of  garnishment,  while  he  holds  the  funds  or 
property  in  his  official  and  public  capacity,  and  is  account- 
able to  the  public  or  an  individual  merely  as  an  officer.5 
Money  or  property  which  has  been  obtained  by  an  officer  upon 
execution  or  other  legal  process,  is  in  custody  of  the  law  and 

1.  Hibbard  v.  Clark,  56  N.  H.  155,  Waite  v.  Osborne,  11  Me.  185;  Burn- 
157.  ham  v.  Beal,  14  Allen  (Mass.)  217; 

2.  Johnson  v.  Howard,  41  Vt.  122.       Thayer  v.  Tyler,  5  Allen  (Mass.)  94; 

3.  Underbill  v.  Calhoun,  63  Ala.  216.     Brooks  v.  Cook,  8  Mass.  246 ;  Richards 
As   to  the  garnishment  of  a  fund    v.  Griggs,  16  Mo.  416;  Rollo  v.  Andes 

voted  for  a  railway,  raised  by  taxa-  Ins.  Co.,  23Gratt.  (Va.)  509;  Stillman 

tion,   which  is    in  the   hand  of  the  Isham,  11  Conn.  124. 

county  treasurer,  see  Manning  v.  Ma-  5.  "Wallace  v.  Lawyer,  54  Ind.  501; 

thews,     70  Iowa    503;     Mclnerny  v.  Wilson  v.Ridgely,  46  Md.  235 ;  Thomp- 

Reed,  23  Iowa  410;   First  Nat.  Bank  son  v.  Brown,  17  Pick.   (Mass.)  462; 

of  Canton  v.  Dubuque  S.  W.  Ry.  Co.,  Chealy  v.  Brewer,  7  Mass.  259 ;  Brooks 

52  Iowa  378.  v.   Cook,   8  Mass.   246;   Voorhees  v. 

4.  Weaver  v.  Davis,  47  111.  235;  Sessions,  34  Mich.  99;  Wendell  v. 
Lightner  v.  Steinagel,  33  111.  510;  Pierce,  13  N.  H.  502;  Stiles  v.  Davis, 
Vierheller  v.  Brutto,  6  111.  App.  95;  1  Black  (U.  S.)  101;  Conant  v.  Bick- 
Fanning  v.  First  Nat.  Bank,  76  111.  53 ;  nell,  1  D.  Chipman  (Vt.)  50. 
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can  not  be  taken  by  another  writ  while  it  is  held  in  custodia 
legis.1  The  rule  is  applied  to  money  paid  into  court  or  held 
by  a  sheriff,2  or  deputy,3  to  a  United  States  marshal,4  a  con- 
stable,5 a  prothonotary,6  an    ordinary,7  a  clerk    of   court,8   a 


1.  Zurcher  v.  Magee,  2  Ala.  253; 
Spalding  v.  Imlay,  1  Root  (Conn.) 
551;  Sharp  v.  Clark,  2  Mass.  91; 
Wilder  v.  Bailey,  3  Mass.  289;  Barnes 
v.  Treat,  7  Mass.  271,  274;  Pollard  v. 
Ross,  5  Mass.  319 ;  Whipple  v.  Thayer, 
16  Pick.  (Mass.)  25;  Denny  v.  Wil- 
lard,  11  Pick.  (Mass.)  519;  Fetty- 
place  v.  Dutch,  13  Pick.  (Mass.)  388; 
Thompson  v.  Brown,  17  Pick.  (Mass.) 
462 ;  Dubois  v.  Dubois,  6  Cowen  (N. 
Y.)  494;  Keating  v.  Spink,  3  Ohio  St. 
105 ;  Bowden  v.  Schatzell,  Bailey  (S. 
C.)  Eq.  360;  Dickison  v.  Palmer,  2 
Rich.  (S.  C.)  Eq.  407;  State,  for  use 
of  Arnold,  v.  Linaweaver,  3  Head. 
(Tenn.)  51 ;  Pace  v.  Smith,  57  Tex.  555 ; 
Stiles  v.  Davis,  1  Black  (U.  S.)  101; 
The  Oliver  Jordan,  2  Curtis  (U.  S.) 
414;  Conant  v.  Bicknell,  1  D.  Chip- 
man  (Vt.)  50;  Prentiss  v.  Bliss,  4  Vt. 
513;  ante,  §46. 

Jailer's  fees  held  by  sheriff  can  not 
be  reached  while  the  sheriff  is  acting 
as  the  agent  of  the  county  or  court  or 
as  quasi  treasurer.  Webb  v.  Mc- 
Cauley,  4  Bush  (Ky.)  8. 

2.  Clymer  v.  Willis,  3  Cal.  363; 
Geary  v.  Shepard,  1  Root  (Conn.) 
544;  Zurcher  v.  Magee,  2  Ala.  253; 
Eeddick  v.  Smith,  4  111.  451;  Shep- 
herd v.  Bridenstine,  80  Iowa  225; 
First  v.  Miller,  4  Bibb.  (Ky.)  311; 
Jones  v.  Jones,  1  Bland  (Md.)  443; 
Lathrop  v.  Blake,  23  N.  H.  46;  Farm- 
ers' Bank  v.  Beaston,  7  Gill  &  Johns. 
(Md.)  421 ;  Wilder  v.  Bailey,  3  Mass. 
289;  Pollard  v.  Ross,  5  Mass.  319; 
States.  Boothe,  68  Mo.  546;  Marvin  v. 
Hawley,  9  Mo.  382 ;  Crane  v.  Freese, 
16  N.  J.L.  (1  Harr.)  305;  Hunt  v.  Ste- 
vens, 3  Ired.  (N.  C.)  365;  Alston  v. 
Att.   56 


Clay,  2  Hayw.  (N.  C.)  171 ;  Dawson  v. 
Holcomb,  1  Ohio  275 ;  Fretz  v.  Hel- 
ler, 2  Watts  &  S.  (Pa.)  397;  Blair  v. 
Cantey,  2  Spears  L.  (S.  C.)  34;  Pen- 
nebaker  v.  Tomlinson,  1  Tenn.  Ch- 
ill ;  Pawley  v.  Gains,  1  Overt.(Tenn.) 
208;  Turner  v.  Fendall,  1  Cranch.  (U. 
S.)  117 ;  The  Robert  Fulton,  1  Paine 
(U.  S.)  620;  Conant  v.  Bicknell,  1  D. 
Chiprnan  (Vt.)  50;  Hill  v.  La  Crosse, 
etc.,  R.  R.  Co.,  14  Wis.  291. 

Bedemption  money. — Money  received 
by  a  sheriff  in  his  official  capacity  on 
the  redemption  of  land  which  he  has 
sold  on  execution,  can  not  be  reached 
by  garnishment  while  it  is  held  by 
him  in  his  official  capacity.  Lightner 
v.  Steinagel,  33  111.  510. 

3.  Moore  v.  Graves,  3  N.  H.  408; 
Stebbins  v.  Peeler,  29  Vt.  289. 

The  rule  does  not  apply  as  between 
a  sheriff  and  his  deputy,  or  as  between 
deputies  of  the  same  sheriff  in  states 
where  they  are  not  considered  separate 
officers.  Robinson  v.  Ensign,  6  Gray  , 
(Mass.)  300;  Sharp  v.  Clark,  2  Mass. 
91 ;  Vinton  v.  Bradford,  13  Mass.  114; 
Thompson  v.  Marsh  et  ah,  14  Mass. 
269.  But  where  they  are  considered 
to  be  separate  officers,  the  rule  does 
not  apply.  Walker  v.  Foxcroft,  2  Me. 
270;  also,  ante,  §  385. 

4.  Burrell  v.  Letson,  1  Strobh.  L.  (S. 
C.)  239;  Blair  v.  Cantey,  2  Spears  L. 
(S.  C.)  34;  Clarke  v.  Shaw,  28  Fed. 
Rep.  356. 

5.  Burleson  v.  Milan,  56  Miss.  399. 

6.  Ross  v.  Clarke,  IDall.  (U.  S.)354; 
Stillman  v.  Isham,  11  Conn.  124. 

7.  Murrell  v.  Johnson,  3  Hill  (S. 
C.)  12. 

8.  Lewis  v.  Dubose,   29  Ala.   219; 
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register  in  chancery,1  a  master  in  chancery2  or  equity,3  a 
justice  of  the  peace,4  a  mayor,5  a  chief  of  police,6  a  com- 
missioner of  the  District  of  Columbia,7  and  a  school  director.8 
A  few  states  hold  that  money  collected  by  a  sheriff  upon 
execution  is  then  so  far  the  property  of  the  execution  creditor 
that  it  may  be  reached  by  garnishee  process.9  While  others, 
by  force  of  special  statute,  permit  money  held  by  an  officer  in 
his  official  capacity  to  be  secured  by  garnishment.10  But  the 
Alabama  statute  does  not  extend  the  rule  to  the  salary  or 
compensation  of  public  officers  in  the  hands  of  disbursing 
officers." 


Falconer  v.  Head,  31  Ala.  513;  Duns- 
moor  «.Furstenfeldt,88Cal.522,  26  Pac. 
Rep.  518;  Smith  v.  Finlen,  23111.  App. 
156 ;  Weavers.  Cressman,  21  Neb.  675, 
33  N.  W.  Rep.  478;  Gaither  v.  Ballew, 
4  Jones  (N.  C.)  L.  488 ;  Alston  v.  Clay, 

2  Hayw.  (N.  C.)  171 ;  Overton  v.  Hill, 
1  Murph.  (N.  C.)  47;  Hunt  v.  Stevens, 

3  Ired.  (N.  C.)  L.  365;  Drane  v.  Mc- 
Gavock,  7  Humph.  (Tenn.)  132;  Pace 
v.  Smith,  57  Tex.  555;  Sweetzer  v. 
Claflin,  74  Tex.  667;  Leroux  v.  Bal- 
dus,  (Tex.)  13  S.  W.  Rep.  1019;  Curtis 
v.  Ford,  78  Tex.  262,  14  S.  W.  Rep. 
614. 

1.  Voorhees  v.  Sessions,  34  Mich.  99 ; 
Langdon  v.  Lockett,  6  Ala.  727. 

2.  Dunsmoor  v.  Furstenfeldt,  88 
Cal.  522,  26  Pac.  Rep.  518;  Weaver  v. 
Davis,  47  111.  235. 

3.  Gaither  v.  Ballew,  4  Jones  (N. 
C.)  L.  488. 

4.  Clark  v.  Boggs,  6  Ala.  809 ;  Burn- 
ham  v.  Beal,  14  Allen  (Mass.)  217; 
Rockey  v.  Carson,  4  Pa.  Co.  Ct.  Rep. 
543. 

5.  City  of  Columbus  v.  Dunnick,  41 
Ohio  St.  602. 

6.  Connolly  v.  Thurber-Whyland 
Co.,  91  Ga.  651,  18  S.  E.  Rep.  1004. 

7.  Pottier  &  Stymus  Manuf.  Co.  v. 
Taylor,  3  MacArthur  (D.  C.)  4;  Brown 
v.  Finley,  3  MacArthur  (D.  C.)  77. 


8.  Millison  v.  Fisk,  43  111.  112,  118. 
Further  as  to  school  directors  and 

teachers,  see  "Municipal  Corporations 
and  Officers,"  ante,  §§  500-503. 

9.  New  Haven,  etc.,  Co.  v.  Fowler, 
28  Conn.  103;  Jaquett  v.  Palmer,  2 
Harr.  (Del.)  144;  Gray  v.  Maxwell, 
50  Ga.  108;  Woodbridge  v.  Morse,  5 
N.  H.  519;  Wehle  v.  Conner,  83  N.  Y. 
231 ;  Hurlburtv.  Hicks,  17  Vt.  193. 

10.  Pruitt  v.  Armstrong,  56  Ala.  306 ; 
Williamson  v.  Harris,  57  Ala.  40; 
Patterson  v.  Pratt,  19  Iowa  358;  Hoff- 
man v.  Wetherell,  42  Iowa  89;  Storm 
v.  Adams,  56  Wis.  137;  Tyler  v.  Wins- 
low,  46  Me.  348. 

11.  Pruitt  v.  Armstrong,  56  Ala.  306. 
Money  deposited  with  a  sheriff  by 

the  defendant  in  replevin  to  enable 
him  to  retain  the  property  is  subject 
to  garnishment,  because  it  is  said  to 
be  not  in  custodia  legis.  Johnson  v. 
Mason,  16  Mo.  App.  271.  And  money 
deposited  with  the  clerk  in  lieu  of  an 
appeal  bond  may  be  garnished  at  suit 
of  the  depositor's  creditor.  The  de- 
positor's interest  in  such  deposit  is 
not  contingent  according  to  the  rule. 
Ante,  §  481.  It  remains  his  property 
subject  to  answer  the  demand  of  th;' 
plaintiff  in  the  original  suit.  Dunlop 
v.  Patterson  Fire  Ins.  Co.,  74  N.  Y.  1 45. 
Money   in  the   hands  of  a  sheriff 
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An  officer  of  a  foreign  country  (a  foreign  consul)  is  not  privi- 
leged under  the  rule.  He  may  be  made  a  garnishee  and  service 
upon  him  as  such  will  not  be  set  aside  on  his  privilege  of 
being  sued  only  in  the  United  States  courts.1 

§  506.  (b)  Liable  when  official  duty  ceases. — While  the 
officer  is,  by  law,  required  to  hold  the  property,  he  can  not  be 
deemed  to  be  a  debtor  of  the  execution  plaintiff  or  other  person 
entitled  to  the  fund  or  property.2  When  the  purpose  of  the 
legal  custody  has  been  accomplished  and  the  only  duty  of  the 
officer  is  to  pay  the  money  to  the  principal  defendant  in  gar- 
nishment, the  officer  may  then  be  held  as  garnishee.3  And 
when  the  capacity  in  which  the  officer  holds  is  changed  from 
an  official  obligation  to  a  personal  liability,  he  may  then  be 
held  liable  by  a  process  of  garnishment.4 

Money  in  the  hands  of  a  clerk  of  the  court,  which  has  been 
ordered  to  be  paid,  may  be  secured  by  process  of  garnishment 
served  upon  the  clerk.5  A  sheriff  having  a  balance  in  his 
hands  belonging  to  another  after  expiration  of  his  office  may 
be  made  liable  as  a  garnishee  of  such  person.6  Money  paid 
into  the  hands  of  a  clerk  of  court,  when  there  has  been  no 
order  of  the  court  directing  the  same  to  be  done,  is  not  held  by 
the  clerk  in  his  official  capacity  and  is  liable  to  be  garnished.7 

raised  in  pursuance  of  a  decree  of  a  plaintiff  in  euxection  and  until  then 

court  in  chancery  has  been  held  liable  can  not  be  held  as  garnishee.  Marvin 

to  judgment  in  New  Jersey.  Connover  v.  Hawley,  9  Mo.  382. 

v.  Ruckman,  33  N.  J.  Eq.  303.  Money        3.  Wilbur  v.  Flannery,  60  Vt.  581. 

paid  into  the  clerk's  office  by  order  of        4.  Lightner  v.  Steinagel,  33  111.  510; 

court  in  a  suit  pending,  may,  on  pe-  Weaver  v.  Davis,  47  111.  235. 

tition,  be  ordered  to  be  applied  to  the        Upon  the  dissolution  of  an  attach- 

satisfaction  of  the  judgment  in  attach-  ment  the   proceeds  of  a  sale  of  the 

ment,  subject,  however,  to  the  equities  attached   property  are   no  longer  in 

of    the  parties   to  the   original  suit,  legal  custody  and  the  officer  may  be 

Trotter  v.  Lehigh  Zinc  &  Iron  Co.,  held  as  garnishee.     Evans  v.  Virgin, 

41  N.  J.  Eq.  229,  3  Atl.  Rep.  95,  11  72  Wis.  423. 

Atl.  Rep.  25.  5.  Weaver  v.  Cressman,  21  Neb.  675. 

1.  Kidderlin  v.  Meyer,  2  Miles  6.  Graham  v.  Endicott,  7  Cal.  144; 
(Pa.)  242.  Robertson  v.  Beall,  10  Md.  125. 

2.  Marvin  v.  Hawley,  9  Mo.  382.  7.  Marine  Nat.  Bank  v.  Whiteman 
Until  the  return  day  of  the  execu-    Paper  Mills,  49  Minn.  133,  51  N.  W. 

tion  the  sheriff  is  not  a  debtor  to  the     Rep.  665. 
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Official  duty  ceases  when  the  court  directs  the  officer  to  pay 
over  the  fund.  After  the  confirmation  of  a  sale  by  a  com- 
missioner, and  an  order  of  distribution  of  the  purchase  money 
of  the  land  sold,  such  commissioner  may  be  held  as  garnishee,1 
provided  the  sale  has  been  legal,  but  where  it  is  invalid  by 
having  been  made  in  an  unauthorized  manner,  there  has  not 
been  a  statutory  sale  and  garnishment  will  not  prevail.2 

§  507.  (c)  Liable  for  surplus  retained. — Any  surplus  re- 
maining in  the  hands  of  a  public  officer  who  has  raised  a  fund 
on  execution,  by  sale,  or  otherwise,  and  has  satisfied  the  de- 
mand for  which  the  same  was  raised,  may  be  garnished  in  the 
hands  of  such  officer  at  suit  of  a  creditor  of  the  person  to  whom 
such  surplus  belongs,3  provided  such  person  could  recover  the 
same  in  an  action  at  law  in  his  own  name.4 

§  508.    (d)   Liability  for  property  of  prisoner,   when. — 

"While  it  has  been  often  held  that  the  property  taken  from  a 
prisoner  for  safe  keeping,  by  the  officer  arresting  him,  is  in 
the  custody  of  law  and  can  not  be  reached  by  attachment,5  or 
garnishment,6  yet  in  Iowa  and  Alabama  money  or  property  so- 
taken  may  be  secured  by  a  creditor  of  the  prisoner  by  a  process 
of  garnishment  served  upon  the  officer.7  And  likewise  in  all 
states  which,  by  force  of  special  statute,  permit  the  garnish- 
ment of  funds  or  property  in  the  hands  of  the  public  officer.8 

1.  Fearing  v.  Shafner,  62  Miss.  791.  (S.  C.)  Eq.  407;   Tucker  v.  Atkinson, 

2.  Everett  v.  Herrin,  48  Me.  537.  1  Humph.  (Tenn.)  300. 

3.  King  v.  Moore,  6  Ala.  160;  Lang-  4.  Glass  v.  Doane,  15  111.  App.  66; 
don  v.  Lockett,  6  Ala.  727;  Tuohey  v.  ante,  §  475. 

Inman,25Ark.604;  Jaquett^.  Palmer,  5.  Langdon  v.  Lockett,  6  Ala.  727; 

2  Harrington   (Del.)   144;    Everett  v.  Robinson  v.  Howard,  7  Cush.  (Mass.) 

Herrin,  48  Me.  537;  Lord  v.  Collins,  79  257;    Morris  v.   Penniman,    14   Gray 

Me.  227,  9  Atl.  Rep.   611;  Watson  v.  (Mass.)  220;  Sharp  v.  Clark,  2  Mass. 

Todd,   5   Mass.   271,  274;    Fearing  v.  91. 

Shafner,   62  Miss.    791 ;    Wheeler  v.        6.  Richardson    v.  Anderson,    (Tex. 
Smith,  11  Barb.  (N.  Y.)  345;  Hill  v.     App.)  18  S.  W.  Rep.  195. 
Beach,  12  N.  J.  Eq.  (1  Beas.)  31;  Orr        7.  Reifsnyder  v.  Lee,  44  Iowa  101; 
v.  McBryde,  2  Carolina  LawRepository    Ex  parte  Hum,  92  Ala.  102,  9  So.  Rep. 
257;     Dickison  v.   Palmer,     2    Rich.     515. 

8.  Ante,  §  505. 
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§  509.  (e)  Liable  for  funds  deposited  in  his  own  name, 
when. — It  has  been  said  in  Iowa  that  when  a  public  officer 
deposits  a  fund  in  his  individual  name  it  amounts  to  a  con- 
version by  him,  and  the  fund  so  deposited  becomes  his  in- 
dividual property  and  will  be  subject  to  garnishment  sued  out 
by  a  creditor  of  the  clerk  who  has  no  knowledge  that  it  is  a 
public  fund.1  But  in  Illinois  by  force  of  special  statute  per- 
mitting "any  person  other  than  the  defendant"  to  interplead, 
the  officer  may  in  such  a  case  interplead  on  behalf  of  those  for 
whom  he  holds  the  money  in  trust  and  prevent  the  application 
of  the  fund  to  the  satisfaction  of  the  demand  of  his  individual 
creditor.2 

§  510.   Executors  and  administrators — (a)  The  old  rule. — 

In  the  absence  of  special  statute  it  was  an  undisputed  rule  of 
law  that  an  executor  or  administrator  could  not,  in  his  official 
capacity,  be  held  liable  as  a  garnishee  at  suit  of  a  creditor  of 
the  decedent,  or  of  one  who  was  a  legatee  or  distributee,  or 
other  creditor  of  the  estate.3  He  is  not  then  considered  to  be  a 
"debtor."4  Neither  is  he  an  agent,  factor,  attorney,  or  trustee 
of  such  creditor,5  because  he  derives  his  authority  from  the 
law  and  is  obliged  to  execute  it  according  to  law.6  And  it  was 
said  that  to  subject  executors  and  administrators  to  the  process 

1.  Long  v.  Emsley,  57  Iowa  11.  H.  67;  Elliott  v.  Newby,  12  N.  C.  22 

2.  Meadowcroft    v.  Agnew,  89  111.  Gee  v.  Warwick,  2  Hay w.  (N.  C.)  354 
469.     See  further,  post,  §  672.  Welch  v.  Gurley,  2  Hayw.  (N.  C.)  334 

3.  Tillinghast  v.  Johnson,  5  Ala.  Ryon  v.  Marcy,  1  Luzerne  Legal 
514;  Thorn  v.  Woodruff,  5  Ark.  55;  Register  360;  Barnett  v.  Weaver,  2 
Sime's  Estate,  Myrick's  Probate  Re-  Whart.  (Pa.)  418 ;  Bryant  v.  Fussel, 
ports,  (Cal.)  100;  Stanton  v.  Holmes,  11  R.  I.  286;  Young  v.  Young,  2  Hill 
4  Day  (Conn.)  87 ;  Winchell  v.  Allen,  S.  C.  Law,  425 ;  Gorman  v.  Swaggerty, 
lConn.385;Stillmanv.Isham,HConn.  4  Sneed  (Tenn.)  560;  Whitehead  v. 
124;  State  v.  Huxley,  4  Harr.  (Del.)  Coleman,  31  Gratt.  (Va.)  784;  Bickle 
343 ;  Post  v.  Love,  19  Fla.  634 ;  Roth  v.  v.  Chrisman,  76  Va.  678. 

Hotard,  32  La.  Ann.  280;   Thornhill  4.  Parker  v.  Donnally,4  W.  Va.648; 

v.  Christmas,  11  Rob.  (La.)  201 ;  Waite  Winchell  v.  Allen,  1  Conn.  385 ;  Con- 

v.  Osborne,  11  Me.  185;    Stills  v.  Har-  way  v.  Armington,  11  R.  I.  116. 

mon,  7  Cush.  (Mass.)  406;  Curling  v.  5.  Conway  v.  Armington,  11  R.  I. 

Hyde,   10  Mo.  374;    Norton  v.  Clark,  116. 

18  Nev.  247;  Beckwith  v.  Baxter,  3  N.  6.  Picquet  v.  Swan,  4  Mason  443. 
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of   garnishment  might  destroy  the  whole  operation   and   in- 
tention of  our  law  of  administrators.1 

§  511.  (b)  The  new  rule. — Notwithstanding  such  well  estab- 
lished old  rule  of  law,  executors  and  administrators  are,  by 
force  of  special  statute  in  a  great  number  of  states,  deemed  to 
be  amenable  to  process  of  garnishment  to  subject  property  held 
by  them  in  their  fiduciary  capacity,  either  by  a  creditor  of  the 
decedent  or  by  a  creditor  of  a  legatee  or  distributee.2 


1.  Thorn  v.  Woodruff,'  5  Ark.  55. 

2.  Sapp  v.  McArdle,  41  Ga.  628 ; 
Morgan  v.  McLaren,  4  Greene  (Iowa) 
536 ;  Shepherd  v.  Bridenstine,  80  Iowa 
225,  45  N.  W.  Rep.  746;  Cummings  v. 
Garvin,  65  Me.  301 ;  Wadleigh  v.  Jor- 
dan,74  Me.  483 ;  Hardesty  v.  Campbell, 
29  Md.  533 ;  Wheeler  v.  Bowen,  20  Pick. 
(Mass.)  563,  564 ;  Holbrook  v.  Waters, 
19  Pick.  (Mass.)  354,  355;  Boston 
Bank  v.  Minot,  3  Mete.  (Mass.)  507; 
Strongs.  Smith,  1  Mete.  (Mass.)  476; 
Hoar  v.  Marshall,  2  Gray  (Mass.)  251 ; 
Henshaw  v.  Whitney,  11  Gray  (Mass.) 
223;  Cady  v.  Comey,  10  Mete. (Mass.) 
459;  Vantine  v.  Morse,  104  Mass,  275; 
Nickerson  v.  Chase,  122  Mass.  296; 
Mechanics'  Sav.  Bank  v.  Waite,  150 
Mass.  234,  22  N.  E.  Rep.  915;  Har- 
mon v.  Osgood,  151  Mass.  501;  Bever- 
stock  v.  Brown,  157  Mass.  565,  32  N.  E. 
Rep.  901 ;  Holman  v.  Fisher.  49  Miss. 
472;  Adams  v.  Barrett,  2  N.  H.  374; 
Piper  v.  Piper,  2  N.  H.  439;  Quigg  v. 
Kittredge,  18  N.  H.  137;  Palmer  v. 
Noyes,  45  N.  H.  174 ;  Chase  v.  Currier, 
63  N.  H.  90;  Woodward  v.  Wood- 
ward, 9  N.  J.  L.  115;  Baldy  v. 
Brady,  15  Pa.  St.  103 ;  Gochenaur  v. 
Hostetter,  18  Pa.  St.  414 ;  Mathews  v. 
Park,  1  Pitts.  (Pa. )  22 ;  Strong's  Ex'rs 
v.  Bass, 35^Pa.  St.  333 ;  Lorenz  v.  King, 
38  Pa.  St.  93 ;  Beck's  Estate,  133  Pa. 
St.  51 ;  Strouse  v.  Lawrence,  (Pa.  Com. 
PI.)  13  Pa.  Co.  Ct.  R.  131 ;  Prentice  v. 
Pleasonton,    (Pa.)    8   Atl.    Rep.  842; 


Messinger  v.  Mantz,  (Pa.)  13  Atl.  Rep. 
197 ;  Sandidge  v.  Graves, fc.l|Patt.  &  H. 
(Va.)  101. 

After  giving  bond. — In  Massachusetts 
an  administrator  can  not  be  made  a 
garnishee  before  he  has  filed  his  offi- 
cial bond  and  had  the  same  approved. 
Davis  v.  Davis,  2  Cush.  (Mass.)  111. 
But  his  right  to  the  property  attaches 
the  moment  his  bond  is  approved  and 
he  may  then  be  charged  as  garnishee 
by  service  of  process  of  garnishment 
accordingly.  Mechanics'  Sav.  Bank 
v.  Waite,  150  Mass.  234,  22  N.  E.  Rep. 
915. 

In  Virginia  a  legacy  may  be  at- 
tached in  the  hands  of  an  executor 
before  he  qualifies.  Sandidge  v.Graves, 
1  Patt.  &  H.  (Va.)  101. 

Set-off. — If  the  legatee  be  indebted 
to  the  estate  of  the  testator  the  exe- 
cutor has  the  same  right  to  set  off  such 
indebtedness  against  the  attaching 
creditor  as  he  would  have  against  the 
legatee.  Strong  v.  Bass,  35  Pa.  St. 
333;  Nickerson  v.  Chase,  122  Mass. 
296;  ante,  §  471. 

The  administrator  may  set  off,  when 
summoned  as  garnishee,  an  individual 
indebtedness  of  the  distributee  to  him 
when  the  same  exceeds  the  amount 
of  the  distributive  share.  Henshaw 
v.  Whitney,  11  Gray  (Mass.)  223. 

But  not  when  the  debt  due  him  is 
barred  by  the  statute  of  limitations. 
Wadleigh  v.  Jordan,  74  Me.  483.    But 
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The  effect  of  this  new  rule  is  to  cause  the  process  of  garnish- 
ment to  operate  as  a  species  of  compulsory  statutory  assign- 
ment by  which  a  creditor  may  obtain,  by  the  operation  of  law, 
that  which  his  debtor  might  voluntarily  assign  to  him  in  pay- 
ment of  his  debt.1 

In  states  permitting  an  executor  or  administrator  to  be  made 
a  garnishee,  he  may  be  held  as  such  whenever  the  person  to 
whom  he  is  to  pay  the  legacy  or  distributive  share,  may  main- 
tain an  action  at  law  against  such  executor  or  administrator. 
After  a  court  has  decreed  a  distribution  of  the  proceeds  in  the 
hands  of  the  administrator,  such  administrator  may  be  held 

as  garnishee.3 

Some  statutes  permit  an  executor  or  administrator  to  be  made 


an  administrator,  when  summoned  as 
such  by  garnishment,  can  not  set  off 
a  demand  which  he  has  in  his  indi- 
vidual right  against  the  plaintiff  in 
garnishment.    Lorenz  v.  King,  38  Pa. 

St.  93. 

1.  Strong  v.  Smith,  1  Mete.  (Mass.) 
476.  It  seems  also  that  the  London 
custom,  from  which  our  law  of  gar- 
nishment was  modeled,  ante,  §§  1 
and  465,  permitted  executors  and  ad- 
ministrators to  be  made  garnishees. 
Privilegia  Londini  267;  Zoller  on 
Executors,  4th  Am.  Ed.  478. 

2.  Cutter  v.  Perkins,  47  Me.  557; 
Post  v.  Love,  19  Fla.  634;  Piper  v. 
Piper,  2  N.  H.  439. 

3.  Nerac's  Estate,  35  Cal.  392;  Fit- 
chett  v.  Do!  bee,  3  Harr.  (Del.)  267; 
Richards  v.  Griggs,  16  Mo.  416 ;  Adams 
v.  Barrett,  2  N.  H.  374;  Norton  v. 
Clark,  18  Nev.  247 ;  Harrington  v.  La 
Rocque,  13  Ore.  344;  J.  I.  Case 
Threshing  Machine  Co.  v.  Miracle,  54 
"Wis.  295 ;  Hoyt  v.  Christie,  51  Vt.  48; 
Short  v.  Moore,  10  Vt.  446. 

In  Illinois  he  can  not  be  held  until 
an  ordinary  suit  would  lie  against 
him  brought  by  the  principal  debtor. 
Bartell  v.  Bauman,  12  111.  App.  450; 


Crownover  v.  Bamburg,    2  111.  App. 
162. 

And  in  Missouri  the  administrator 
can  be  held  as  garnishee  after  judg- 
ment is  rendered  against  him  when 
the  suit  is  begun  against  the  person  in 
whose  favor  judgment  was  rendered. 
Richards  v.  Griggs,  16  Mo.  416. 

Liable  personally  for  effects  of  the 
estate.  —  When  an  estate  has  been 
settled,  the  funds  thereof  in  the  hands 
of  the  administrator  may  be  secured 
by  garnishment  process  against  him, 
summoning  him  personally  and  not  in 
his  representative  capacity  at  suit  of  a 
creditor  of  one  entitled  to  a  share  in 
the  proceeds.  Hoyt  v.  Christie,  51 
Vt.  48.  And  a  judgment  against  him 
personally  maybe  held  by  process  of 
garnishment  sued  out  against  him  in 
his  official  capacity.  Dudley  v.  Falk- 
ner,  49  Ala.  148. 

It  has  been  said  that  money  col- 
lected for  an  executor  is  attachable  in 
a  suit  against  him  personally,  although 
the  same  be  collected  on  a  note  nam- 
ing him  as  executor.  Coburnu.Ansart, 
3  Mass.  319.  But  it  was  also  held  that 
goods  in  the  hands  of  an  executor 
can  not  be  seized  in  execution  on  a 
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a  garnishee  during  the  pendency  of  the  settlement  of  the  estate,1 
but  no  judgment  can  be  rendered  against  him  until  a  settle- 
ment is  made,  unless  he  assent  to  the  legacy  or  admits  assets 
to  pay  the  amount  claimed  out  of  the  distributive  share.2  Until 
the  distributive  shares  are  ascertained  they  can  not  be  secured 
by  garnishment.  In  other  words,  when  it  is  uncertain  whether 
the  administrator  will  have  a  surplus  in  his  hands  or  not  he 
can  not  be  held  as  garnishee.3  An  executor  can  not  be  com- 
pelled by  garnishment  in  an  action  against  one  heir  or  legatee  to 
pay  an  undivided  portion  when  the  debts  and  other  legacies 
are  unpaid.4 


judgment  against  him  personally. 
Farr  v.  Newman,  4  Term  Rep.  621. 

1.  Boyer  v.  Hawkins,  86  Iowa  40,  52 
N.  W.  Rep.  659 ;  Carson  v.  Carson,  6 
Allen  (Mass.)  397;  Sinnickson  v. 
Painter,  32  Pa.  St.  384;  Lorenz  v. 
King,  38  Pa.  St.  93. 

2.  Moore  v.  Stainton,  22  Ala.  831. 

r  3.  Beverstock  v.  Brown,  157  Mass. 
565,  32  N.  E.  Rep.  901 ;  Palmer  v. 
Noyes,  45  N.  H.  174;  McCreary  v. 
Topper,  lo  Pa.  St.  419.  But  see  Strat- 
ton  v.  Ham,  8  Ind.  84. 

4.  Deblieux  v.  Hotard,  31  La.  Ann. 
194 ;  Rich  v.  Waters,  22  Pick.  (Mass.) 
563;  Nickerson  v.  Chase,  122  Mass. 
296. 

The  answer  of  the  garnishee  that  he 
holds  property  of  the  decedent  of 
whom  the  principal  defendant  is  a 
legatee,  but  that  he  can  not  say  that 
he  is  indebted  to  the  defendant  or  not, 
will  not  authorize  a  judgment  against 
him.     Bridges  v.  North,  22  Ga.  52. 

Condition  precedent. — A  condition 
precedent  to  be  performed  by  the 
executor  will  prevent  the  application 
by  garnishment  of  a  fund  in  his 
hands.  In  this  case  the  executor  was 
directed  to  sell  land  after  the  death 
of  a  widow  and  distribute  the  proceeds 
among  certain  children.  He  could  not 
be   held  by  garnishment  before   the 


death  of  the  widow.  Hess  v.  Shorb, 
7  Pa.  St.  231. 

Active  t7-ust. — An  executor  was  di- 
rected and  empowered  to  sell  all  of 
decedent's  land  and  to  pay  over  the 
rents  from  the  time  of  his  death  until 
the  time  of  such  sale  to  persons  des- 
ignated, after  deducting  the  charges 
thereon.  It  was  held  that  this  con- 
stituted an  active  trust  within  the 
meaning  of  the  New  Jersey  statute 
regarding  exemptions  and  that  the 
fund  could  not  be  reached  by  garnish- 
ment. Force  v.  Brown,  32  N.  J.  Eq. 
118. 

Annuities. — Where  an  executor  is 
directed  to  pay  certain  annuities  out 
of  an  estate  he  can  not,  before  such 
annuity  becomes  due,  be  held  by  gar- 
nishment process  at  suit  of  an  annui- 
tant's creditor.  Cany  v.  Day,  2  Miles 
(Pa.)  412;  Carson  v.  Carson,  6  Allen 
(Mass.)  397.  But  when  such  annuity 
or  interest  thereon  becomes  due,  it 
belongs  to  the  beneficiary  absolutely 
and  may  be  subject  to  garnishment. 
Gruver  v.  Edinger,  (Pa.  Com.  PL)  13 
Pa.  Co.  Ct.  Rep.  307.  •  And  where  the 
estate  is  solvent  an  annuity  which  has 
become  due  and  payable  may  be 
reached  in  the  hands  of  the  executor 
by  garnishment, — Rhodes  v.  Kemble, 
(Pa.  Com.  PI.)   12  Pa.  Co.   Ct.   Rep 
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Garnishee's  administrator. — Where  a  garnishee  dies  before 
making  the  disclosure  and  before  default  has  been  entered 
against  him,  his  administrator  can  not  be  compelled  to  answer 
the  garnishment.1 

§512.    (c)  Representative  must  be  summoned  as  such.— 

In  order  that  an  executor  or  administrator  may  be  charged  as 
a  garnishee  in  his  representative  capacity,  it  is  absolutely 
necessary  that  the  process  be  directed  to  and  served  upon  him 
as  such  representative,  and  also  that  his  answer  show  an  in- 
debtedness from  him  in  his  representative  capacity  to  the 
plaintiff  in  garnishment.  It  is  not  enough  that  the  answer 
show  an  indebtedness  of  the  decedent  remaining  unsatisfied.2 

§  513.  Guardians. — A  guardian  appointed  by  a  court  is  a 
public  officer  in  the  same  sense  that  an  executor  or  adminis- 
trator is  a  public  officer,  and  will  be  generally  governed  by 
the  same  rules  in  proceedings  by  garnishment.  In  the  absence 
of  special  provision  of  statute  he  is  considered  an  officer  of  the 
law  and  held  to  be  beyond  the  reach  of  garnishment  proceed- 
ings. Even  in  states  which,  by  special  statute,  permit  an 
executor  or  administrator  to  be  held  as  garnishee,  a  guardian 
can  not  be  so  held  where  he  is  not  especially  named  in  the 
statute,3  even  though  the  statute  may  authorize  an  execution 

470— in  all  states  permitting  executors  by  the  principal  debtor.      Quigg  v. 

to  he  held  as  garnishees.  Kittredge,  18  N.  H.  137. 

1.  White  v.  Ledyard,  48  Mich.  264;         Can  not  confess  judgment— Effect  of 
Tate  v.  Moorehead,  65  N.  C.  681.  default.— It  has  been  very  justly  held 

2.  Tillinghast    v.   Johnson,   5  Ala.  in    Virginia    that    a    garnishee    can 
514.     Further  see  post,  §  532.  neither,  by  silence  or  direct  confes- 

Service  upon  all.— In  Alabama  it  was  sion,   authorize    a  judgment   against 

held  that  service  of  summons  of  gar-  himself  de  bonis  testatoris,  and   that 

nishment  upon  one  of  two  executors  even  if  he  thereby  precludes  himself 

was  not  enough  to  hold  both.    Terry  from  interposing  a  defense  he  does 

v.  Lindsey,   3  Stew.   &  Port.   (Ala.)  not  preclude  those  whom  he  repre- 

•  sents  from  filing  an  interpleader  for 

Previous  demand.— Where  an  exec-  the    purpose  of  having  their  rights 

utor  or  administrator  is  permitted  to  established.     Bickle  v.  Chrisman,  76 

be  held  as  garnishee  it  is  said  that  the  Va.  678.     As  to  "Interpleader,"  see 

same  may  be  done  without  previous    post,  § . 

demand  or  presentation  of  the  claim  3.  Perry  v.  Thornton,  7  R.   I.   15- 
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against  such  guardian.1  In  a  state  permitting  a  guardian  to 
be  held  as  a  garnishee  for  the  debt  of  his  ward  he  can  not  be 
adjudged  liable  until  he  is  found  to  be  indebted  to  the  ward, 
or  until  his  accounts  have  been  adjusted  in  the  probate  court 
and  the  balance  found  in  his  hands.2 

§514.  Other  officers  and  representative  persons.  —  There 
are  many  other  officers  and  agents  whose  duties  are  more  or 
less  public  in  their  nature,  and  yet  their  duties  are  so  much 
dependent  upon  their  private  contract  relations  that  it  is 
thought  best  to  consider  them  in  the  next  two  succeeding  chap- 
ters, in  which  the  "Efficiency  of  Garnishment"  will  be  consid- 
ered in  the  various  cases  where  the  liability  of  the  garnishee  de- 
pends largely  on  the  condition  of  his  contract  with  his  em- 
ployer or  creditor.3 

Hanson  v.  Butler,  48  Me.  81 ;   God-  is    revoked,   although  he  may  have 

bold  v.  Bass.  12  Bich.  L.  (S.  C.)  202;  been  adjudged  liable  to  pay  certain 

Vierheller  v.  Brutto,  6  111.  App.  95.  necessary    expenses    of    the     ward. 

1.  Smith  v.  Jackson,  56  Ala.  25.  Woods  v.  Milford,  etc.,  Sav.  Inst.,  58 

2.  Davis  v.  Drew,  6  N.  H.  399.  N.  H.  184. 

And  he  can  not,  of  course,  be  held        3.  See  post,  §§  515,  548. 
as  a  guardian  after  his  guardianship 
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517. 
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519. 
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521. 


522. 


In  case  of  sole  indebtedness. 

(a)  Determined  by  contract 
relation  between  gar- 
nishee and  principal 
debtor. 

(b)  Contract  must  be  legal. 
In  case  of  partnerships. 

(a)  Generally. 

(b)  On  a  demand  against  an 

individual  member. 
520.       (c)  Indebtedness  to  a  firm 
has  priority  over  in- 
debtedness to  a  mem- 
ber. 

(d)  Insolvency  of  firm  de- 
feats attachment  of  a 
partner's  interest. 

(e)  When  a  partner  may  be 

a  garnishee  in  an  ac- 
tion against  the  firm. 
523.  (f)  A  debtor  of  a  member 
may  be  a  garnishee  in 
an  action  against  the 
firm. 
In  case  of  joint  debtors. 

(a)  When  owing  jointly  must 
be  jointly  charged. 

(b)  When  not  owing  jointly 
must  not  be  jointly 
charged. 

(c)  The  writ  should  describe 
them  as  "  jointly " 
liable. 

(d)  The  writ  must  issue  in 
an  action  against  the 
identical  persons  to 
whom  the  garnishees 
are  indebted. 
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524. 


525. 


526. 


627. 


529. 
530. 
531. 

532. 

533. 


534. 


535. 
536. 


537. 


538. 


539. 


540. 
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(e)  Effect  of  death  of  joint 
dfbtor. 
In  case  of  marriage. 
In  case  of  infancy. 
When  effects  held  in  trust. 

(a)  Generally. 

(b)  Executors  and  adminis- 

trators as  trustees. 

(c)  Trustee     charged    with 

support    of     an    indi- 
vidual. 
When  effects  have  been    as- 
signed. 

(a)  No  longer  the  property 

of  the  assignor. 

(b)  Can  not   be  secured  to 

satisfy  his  debt. 

(c)  Assignee's  equitable  in- 

terest will  be  protected 
from  garnishment. 

(d)  Same— Assigned  choses 

in  action  can  not  be 
reached  by  assignor's 
creditors. 

(e)  Assignment   binds   gar- 

nishment though  he 
have  no  notice  till  after 
service  of  process. 

(f)  Notice    prior    to     judg- 

ment necessary. 

(g)  Any  notice  sufficient  be- 

fore service  of  garnish- 
ment. 

(h)  Answer  must  show  as- 
signment. 

(i  )  Assignees  for  benefit  of 
creditors  can  not  be 
made  garnishees. 
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§543.        (j)   Assignment     made     in 
another  state. 

544.  (k)  Assent     of    creditor  — 

Necessity    and    effect 
thereof. 

545.  ( 1 )  Garnishment  will  reach 

surplus  only. 


§546.       (m)  Garnishment      efficient 
when    assignment 
fraudulent. 
547.  When    effects   held  by  a  re- 
ceiver. 


§515.  Iii  case  of  sole  indebtedness.  —  Garnishment  is  a 
strictly  legal  proceeding.1  It  is  similated  to  an  attachment  of 
personal  property  and  in  its  nature  and  operation  is  the  in- 
stitution of  a  suit  by  a  creditor  against  the  debtor  of  his 
debtor.2  Therefore  a  plaintiff  can  never  make  a  garnishment 
proceeding  efficacious  unless  there  is  an  actual  indebtedness 
owing  from  the  contemplated  garnishee  to  the  principal 
debtor,8  or  unless  the  contemplated  garnishee  have  legal  control 
of  the  fund  of  the  principal  debtor,4  or  have  control  of  property 
of  such  debtor  within  the  jurisdiction  of  the  court.5    The  word 


1.  Ante,  §§  475-482. 

2.  Harris  v.  Miller,  71  Ala.  26. 

3.  Furness  v.  Smith,  30  Pa.  St.  520; 
Mitchell  v.  Byrne,  6  Rich.  L.  (S.  C.) 
171;  Corey  v.  Powers  18  Vt.  587;  Car- 
son v.  Allen,  2  Chandler  (Wis.)  123,  2 
Pinney  (Wis.)  457;  Edwards  v. Roep- 
ke,  74  Wis.  571 ;  Louisville  &  Nash- 
ville R.  R.  Co.  v.  Dooley,  78  Ala.  524. 

In  general  the  indebtedness  must 
be  payable  within  the  state,  ante, 
§  490,  but  in  Alabama  and  Minne- 
sota it  seems  to  be  immaterial  that 
the  debt  is  payable  in  another  state. 
Harvey  v.  Great  Northern  Ry.  Co.,  50 
Minn.  405, 52  N.  W.  Rep.  905 ;  Nichols 
v.  Hooper,  61  Vt.  295, 17  Atl.  Rep.  134. 

A  gift  not  an  indebtedness. — One  who 
has  received  a  gratuitous  gift  of  money 
can  not  be  charged  as  a  garnishee  in 
an  action  against  the  giver,  although 
the  debt  sued  for  existed  prior  to  the 
gift,  if  the  case  does  not  disclose  the 
fact  that  the  giver  was  insolvent  or 
largely  indebted.  Whittier  v.  Pres- 
cott,  48  Me.  367. 


4,  Buddig  v.  Simpson,  33  La.  Ann. 
375. 

5.  Wheat  v.  Platte  City  &  F.  D.  R.  R. 
Co.,  4  Kan.  370;  Wolf  v.  Tappan,  5 
Dana  (Ky.)  361  ;  Buddig  v.  Simpson, 
33  La.  Ann.  375;  Lawrence  v.  Smith, 
45  N.  H.  533;  Stickney  v.  Batchelder, 
18  N.  H.  40;  Swann  v.  Summers,  19 
W.  Va.  115;  Godfrey  v.  Macomber, 
128  Mass.  188;  Smith  v.  Davis,  1  Wis. 
447 ;  Winstanley  v.  Savage,  2  McCord 
(S.  C.)  Ch.  435. 

Time  of  indebtedness. — In  most  states 
there  must,  in  fact,  be  an  actual  exist- 
ing indebtedness  at  the  time  of  the 
service  of  the  writ.  In  some  of  them 
the  debt  must  be  actually  due ;  but  in 
others  it  is  sufficient  if  the  indebted- 
ness be  existing  at  the  time  of  service 
and  due  when  judgment  is  rendered. 
Branch  Bank  v.  Poe,  1  Ala.  396; 
Hazard  v.  Franklin,  2  Ala.  349 ;  Mich- 
igan C.  Ry.  Co.  v.  Chicago  &  M.  L.  S. 
Ry.  Co.,  1  111.  App.  399;  Johnson  v. 
Lamping,  34  Cal.  293;  Maduel  v. 
Mousseaux,  29  La.  Ann.  228;  Glenn 
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"control,"  as  used  in  the  law  of  garnishment,  does  not  mean  the 
mere  physical  power  to  take  possession  of  it  and  carry  it  off,  but 
the  immediate  possession  of  it,  i.  e.,  the  present  and  immediate 
rightful  custody  of  it,  including  the  right  to  retain  that  pos- 
session   and    to    maintain    custody    and    control.     Therefore, 
although  the  property  be  in  a  sense  under  the  control  of  the 
garnishee,  and  yet  situate  outside  of  the  jurisdiction  of   the 
court,  garnishment  proceedings  will  not  be  efficient  as  to  it. 
The  proceeding  by  garnishment  does  not  create  a  lien  upon 
the  fund  or  property  within  the  hands  or   under  the  control  of 
the  garnishee,  but  effects  a  personal  liability  against  the  gar- 
nishee to  appear  and  defend2  according  to  the  rules  hereinafter 
set  forth.3     There  being  no  lien  the  garnishee,  having  control 
of  personal  property,  may  sell  and  convert  the  same  to  his  own 


v.  Boston,  etc.,  Glass  Co.,  7  Md.  287 ; 
Mace  v.  Heald,  36  Me.  136 ;    Nichol- 
son v.  Crook,  56  Md.  55;    Shepard  v 
Turner,  13  Allen  (Mass.)  92;    Boston 
Bank  v.  Minot,  3  Mete.  (Mass.)  507 ; 
Getchell    v.    Chase,   124   Mass.    366; 
Wart  u.Mann,  124  Mass.  586;  Gallo- 
way v.  Holmes,  1  Dougl.  (Mich.) 330; 
Martz  v.  Detroit  Ins.  Co.,  28  Mich. 
201;  Zimmer  v.  Davis,  35  Mich.  39; 
Thorp  v.  Preston,  42  Mich.  511 ;  Hitch- 
cock v.  Miller,  48  Mich.  603 ;    Hopson 
v.  Dinan,  48  Mich.  612 ;  Bethel  v.  Chip- 
man,  57  Mich.  379;    Nash  v.  Gale,  2 
Minn.  310;  Chase  v.  North,  4  Minn. 
381 ;  Cole  ».  Sater,  5  Minn.  468 ;  Fear- 
ing v.  Shafner,  62  Miss.  791 ;  Oppen- 
heimer  v.  Marr,  31  Neb.  811,  48  N.  W. 
Rep.  818;    Carty  v.  Fenstemaker,  14 
Ohio  St.  457. 

While  in  a  few  states  only  is  the 
garnishee  held  liable  for  money  or 
other  chattels  which  is  received  by 
him  after  the  service  of  the  writ. 
Sheetz  v.  Hobensack,  20  Pa.  St.  412; 
Silverwood  v.  Bellas,  8  Watts  (Pa.) 
420;  Hays  v.  Lycoming  Fire  Ins.  Co., 
99  Pa.  St.  621 ;  Seymour  v.  Cooper,  25 
Vt.  141. 

Continuance  till  maturity   of  debt. — 


Under  one  statute  permitting  an  in- 
debtedness which  falls  due  in  the 
future  to  be  secured  by  garnishment, 
it  was  held  that  the  court  would  con- 
tinue the  case  till  the  maturity  of  the 
debt  or  render  judgment  with  stay  of 
execution.  Dunnegan  v.  Byers,  17 
Ark.  492. 

1.  First  Nat.  Bank  v.  Davenport, 
etc.,  Ry.  Co.,  45  Iowa  120;  Smalley  v. 
Miller,  71  Iowa  90;  Montrose  P.  Co. 
v.  Dodson  &  H.  M.  Co.,  76  Iowa  172. 

Even  a  promissory  note  which  is  in 
another  state  and  under  the  control 
of  the  garnishee  can  not  be  reached 
by  garnishment  although  the  gar- 
nishee himself  be  within  the  juris- 
diction of  the  court.  Bowen  v.  Pope, 
26  111.  App.  233.  See  further  as  to 
"Promissory  notes  and  choses  in  ac- 
tion," post,  §§  562-576. 

Money  deposited  in  bank  is,  however, 
sufficiently  within  the  custody  of  the 
depositor  to  enable  him  to  be  held  as 
garnishee.  Glenn  v.  Boston  &  S.  Glass 
Co.,  7  Md.  287.  Further  see  post,  §  579. 

2.  Mooar  v.  Walker,  46  Iowa  164; 
Parker  v.  Farr,  2  Browne  (Pa.)  331 ; 
ante,  §§  471-474. 

3.  Post,  §  617,  et  seq. 
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use,1  but  the  personal  liability  against  him  will  continue2  and 
will  not  be  lessened  by  the  fact  that  after  service  of  process 
upon  him,  he  voluntarily  pays  over  the  fund  to  the  defendant.8 
He  can  not  surrender  notes  to  his  creditor  for  the  indebtedness 
and  thereby  release  himself  of  liability  to  the  plaintiff.4  He 
can  not  make  a  new  contract,5  nor  can  he  rescind  his  old 
contract  with  the  principal  debtor  so  as  to  escape  liability 
under  the  garnishment.6  But  when  he  is  forced  to  part  with 
the  money  or  property  by  other  compulsory  legal  process  he 
will  thereby  be  relieved  from  liability  to  the  plaintiff  in  gar- 
nishment.7 

"Any  person"  being  indebted  or  having  the  goods,  effects, 
or  credits  of  a  debtor  in  his  hands  may,  generally,  be  made  a 
garnishee  by  provision  of  the  statute.8  This  will,  in  some 
states,  permit  a  creditor  to  garnish  a  fund  in  his  own  hands 
when  it  belongs  to  his  debtor.9    While  in  other  states  the  term 


1.  Unless  by  statute  he  is  expressly 
required  to  retain  possession  of  it. 
Randolph  v.  Heaslip,  11  Iowa  37. 

2.  Mooar  v.  Walker,  46  Iowa  164. 

3.  West  v.  Platt,J116  Mass.  308 ;  Tur- 
bill's  case,  1  Saunders  (Eng.)  67; 
Hughes  v.  Monty,  24  Iowa  499; 
Cleneay  v.  Junction  R.  R.  Co.,  26  Ind. 
375 ;  Stetson  v.  Cleneay,  14  Ind.  453. 

He  can  not  even  pay  attorney's 
fees  in  defense  of  the  suit.  Adams  v. 
Penzell,  40  Ark.  531. 

Payment  in  good  faith  after  legal 
service  had  been  made  upon  him  with- 
out his  knowledge,  was  once  held  to 
discharge  his  liability  to  the  plaintiff. 
Landry  v.  Chayret,  58  N.  H.89.  Com- 
pare, Robinson  u.Hall,  3  Mete. (Mass.) 
301;  Williams  v.  Marston,  3  Pick. 
(Mass.)  65 ;  Wood  v.  Bodwell,  12  Pick. 
(Mass.)  268. 

4.  Stevens  v.  Dillman,  86  111.233; 
Brunswick  Bank  v.  Sewall,  34  Me.  202 ; 

5.  Phelps  v.  Atchison,  Topeka,  etc., 
R.  R.  Co.,  28  Kan.  165. 

6.  Fowler  v.  Williamson,  52  Ala.  16. 


But  the  non-payment  of  money  to 
his  creditor,  the  principal  defendant, 
during  the  pendency  of  proceedings 
in  garnishment,  is  not  a  breach  of 
his  contract  to  pay  the  money.  Ers- 
kine  v.  Erskine,  13  N.  H.  436;  but  as 
to  his  liability  for  interest  during  the 
pendency  of  the  suit,  see  post,  §  689. 

7.  Hoopers.  Benson,  1  Root  (Conn.) 
545 ;  Parker  v.  Kinsman,  8  Mass.  486 ; 
Burlingame  v.  Bell,  16  Mass.  318; 
Clapp  v.  Rogers,  38  N.  H.  435;  God- 
dard  v.  Hapgood,  25  Vt.  351 ;  Wilder 
v.  Weatherhead,  32  Vt.  765. 

8.  Central  Plank  Road  Co.  v.  Sam- 
mons,  27  Ala.  380;  Pettingill  v.  An- 
droscoggin R.  R.  Co.,  51  Me.  370; 
Chase  v.  Haughton,  16  Vt.  594. 

9.  Arledge  v.  White,l  Head.(Tenn.)  • 
241 ;  Boyd  v.  Bayless,  4  Humph. 
(Tenn.)  386;  Richardson  v.  Gurney, 
9  La.  285;  Norton  v.  Norton,  43 
Ohio  St.  509;  Dudley  v.  Falkner,  49 
Ala.  148,  152;  Grayson  v.  Veeche,  12 
Martin  (La.)  688. 
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"any  person"  is  held  not  to  include  the  plaintiff  who  institutes 
the  proceeding.1 

§  516.  (a)  Determined  by  contract  relation  between  gar- 
nishee and  principal  debtor. — Whether  or  not  a  process  of 
garnishment  will  be  effective  to  secure  the  appropriation  of  the 
money  or  property  in  the  hands  of  the  garnishee  depends 
wholly  upon  the  contract  relation  existing  between  the  gar- 
nishee and  the  principal  debtor.  If  the  principal  debtor  him- 
self could,  in  an  action  at  law,2  recover  the  money  or  property 
from  the  person  contemplated  as  the  garnishee  then  the  same 
may  be  secured  by  garnishment.  A  plaintiff  by  garnishment 
can  not  place  himself  in  a  superior  position  as  regards  a  re- 
covery than  is  occupied  by  the  principal  defendant.3  The 
garnishee's  liability  is  measured  by  his  responsibility  and 
relation  to  the  defendant.  He  can  be  charged  only  in  con- 
sistency with  the  subject  of  his  contract  with  the  defendant. 
And  if  by  any  pre-existing  bona  fide  contract  his  accountability 
has  been  removed  or  modified,  it  follows  that  the  garnishee's 
liability  is  correspondingly  effected,  for  the  garnishment  can 
not  change  the  nature  of  the  contract  between  the  garnishee 
and  the  defendant,  nor  prevent  the  garnishee  from  performing 
his  contract  with  third  persons.4     Where  the  debt  has  been 

1.  Beach  v.    Fairbanks,   52    Conn.  Md.  163;  Head  v.  Richardson,  16  N. 
167;   Hoag  v.   Hoag,   55  N.  H.  172;  H.  454;  Jewett  v.  Bacon,  6  Mass.  60. 
Belknap  v.  Gibbens,  13  Mete.  (Mass.)  Where  the  garnishee  is  bound  to 
471 ;  Knight  v.  Clyde,  12  R.  I.  119.  deliver  merchandise   at  a  particular 

2.  Ante,  §§  475-482  and  515.  time  and  place,  and  by  default  of  his 

3.  Teague  v.  La  Grand,  85  Ala.  493;  creditor  he  becomes  discharged  from 
Patton  v.  Smith,  7  Ired.  (N.  C.)  L.  such  contract,  he  is  also  discharged 
438;  Fitzgerald  v.  Hollingsworth,  14  from  his  liability  as  garnishee.  Jewett 
Neb.  188.  v.  Bacon,  6  Mass.  60. 

Unless  by  fraud   or  otherwise  the  Subsequent  contract  has   no  effect. — 

principal  defendant  is  estopped  from  The  liability  of  the  garnishee  is  fixed 

collecting  his  demand  from  the  per-  by  the  service  of  process  upon  him, 

son  to  be  made  a  garnishee.  therefore  any  new  contract  which  he 

4.  Williams  v.  Housel,  2  Iowa  154 ;  makes  with  his  creditor  will  have  no 
Baltimore,  etc.,  R.  R.  Co.w.  Wheeler,  effect  upon  his  liability  to  the  plaintiff 
18  Md.  372;  Troxall  v.  Applegarth,  24  in   garnishment.     Biggs  v.  Kouns,  7 

Dana  (Ky.)  405. 
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paid  or  the  contract  fulfilled,  the  garnishee  can  not  be  held 
liable,  for  he  can  not  be  held  twice  liable.1 

Where  the  contract  has  not  been  fulfilled  and  where  the  per- 
formance thereof  or  the  payment  of  the  debt  depends  upon 
some  condition  precedent,  the  happening  of  which  is  uncertain 
and  contingent,  the  garnishee  can  not  be  held  liable  to  the 
plaintiff  in  garnishment,  because  the  principal  defendant 
could  not  in  such  a  case  hold  his  debtor,  the  garnishee,  liable 
in  an  action  at  law.2    There  is  no  liability  until  the  conditions 


1.  Wallace  v.  Maroney,  6  Mackey 
(D.  C.)  221;  Minis  v.  West,  38  Ga. 
18;  Ray  v.  Faulkner,  73  111.  469; 
Huntington  v.  Eisdon,  43  Iowa  517 ; 
Guttrue  v.  Langton,  3  Har.  &  M. 
(Md.)  178;  Lieberman  v.  Hoffman, 
102  Pa.  St.  590. 

Where  a  garnishee  paid  his  creditor 
before  he  had  knowledge  of  the  service 
of  process  he  was  not  held  liable  as  a 
garnishee,  although  he  suspected  at 
the  time  of  payment  that  his  creditor 
demanded  it  because  he  feared  gar- 
nishment pi'oceedings  might  be  in- 
stituted. Robinson  v.  Hall,  3  Mete. 
(Mass.)  301 ;  Williams  v.  Marston,  3 
Pick.  (Mass.)  65;  Wood  v.  Bodwell, 
12  Pick.  (Mass.)  268. 

2.  Williams  v.  Androscoggin  R.  R. 
Co.,  36  Me.  201 ;  Davis  v.  Davis,  49 
Me.  282;  Larrabee  v.  Walker,  71  Me. 
441;  Webber  v.  Bolte,  51  Mich.  113; 
Kiely  v.  Bertrand,  67  Mich.  332,  34  N. 
W.  Rep.  674 ;  Rice  v.  Third  Nat,  Bank, 
97  Mich.  414,  56  N.  W.  Rep.  776; 
Durling  v.  Peck,  41  Minn.  317,  43 
N.  W.  Rep.  65;  Reinhart  v.  Hardesty, 
17  Nev.  141,  30  Pac.  Rep.  694. 

Wlmt  is  not  a  contingency . — A  debt 
which  is  certain  as  to  liability  and 
yet  uncertain  as  to  amount,  has  been 
held  not  to  be  a  contingency.  Downer 
v.  Topliff,  19  Vt.  399. 

Mliat  is  a  contingency. — A  promise  to 
deliver  certain  articles  or  quantities 
of  an  article    at  a  future  day  at  a 


certain  price,  is  contingent  and  creates 
no  liability  that  can  be  secured  by 
garnishment.  Jones  v.  Crews,  64  Ala. 
368. 

mien  rent  contingent. — Rent  which 
is  not  actually  due  at  the  time  the  lia- 
bility fixes  by  the  service  of  process 
of  garnishment  can  not  be  thereby 
secured.  Blankenship  &  Bla^e  Co.  v. 
Moore,  (Tex.)  16  S.  W.  Rep.  780; 
Thorp,  v.  Preston,  42  Mich.  511.  But 
where  the  liability  for  the  future  rent 
is  absolute  and  not  contingent,  it  may 
be  reached  by  garnishment.  Rowell 
v.  Felker,  54  Vt.  526. 

When  board  contingent.  —  One  who 
contracts  to  pay  his  board  by  the 
week  is  only  indebted  to  his  landlord 
before  the  close  of  the  week  (if  at  all) 
for  the  part  of  the  week  which  has 
expired  and  can  only  be  held  liable 
for  so  much  in  garnishmeut  at  suit  of 
his  landlord's  creditor.  Singer  v. 
Townsend,  53  Wis.  126. 

Where  an  inn-keeper  requires  his 
guest  to  pay  in  advance  or  pledge 
payment  for  his  keeping,  no  indebted- 
ness arises  that  will  render  such  guest 
liable  in  garnishment  by  the  inn- 
keeper's creditor.  Caldwell  'o.  Stewart, 
30  Iowa  379. 

When  insurance  contingent. — An  in- 
surance company  can  not  be  garnished 
for  a  loss  under  a  policy  until  all  con- 
ditions precedent  to  the  right  of  the 
insured  to  maintain  an  action  have 
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have  been  fulfilled.1  And  in  states  where  the  liability  of  the 
garnishee  is  fixed  by  the  service  of  the  process  and  where  it 
does  not  include  the  liability  accruing  thereafter,  the  changing 
of  a  contingency  into  an  absolute  indebtedness  after  the  service 
and  before  the  judgment  will  not  render  the  garnishee  liable.2 
When  a  garnishee  has  contracted  with  the  principal  debtor 
that  he  will  pay  the  money  or  deliver  the  property  to  some 
third  person,  then  the  plaintiff  in  garnishment  can  not  recover, 
because  he  is  only  placed  by  the  garnishment  in  the  position 
of  the  principal  defendant,  who  could  not  himself  recover  from 
the  person  made  the  garnishee.3  Furthermore,  where  the  prin- 
cipal debtor  has  acquired  his  demand  against  the  garnishee  by 
the  assignment  of  a  claim  which  is  not  negotiable,  the  gar- 
nishee will  not  be  liable  to  the  plaintiff  unless  he  has  promised 
to  pay  the  principal  debtor  or  recognized  him  as  his  creditor.4 

§  517.  (b)  Contract  must  be  legal.— The  contract  which 
exists  between  the  principal  debtor  and  the  contemplated  gar- 
nishee must  be  a  legal  contract,  or  garnishment  proceedings 
will  be  unavailing ;  therefore  money  coming  wrongfully  into 
the  hands  of  the  garnishee — as  the  consideration  of  real  estate 

been  fulfilled.    Katz  v.  Sorsby,  34  La.  v.   Home   Protection   Fire    Ins.   Co., 

Ann.  588 ;  Nickerson  v.  Nickerson,  80  81  Ala.  174,   1  So.  Rep.  209.     Further 

Me.  100;  Gies  v.  Bechtner,  12  Minn,  as  to  contingency,  see  ante,  §  481. 
279;  Girard  Fire  Ins.  Co.  v.  Field,  45        1.  Williams  v.  Young,  46  Iowa  140. 
Pa.  St.  129.  A  life  insurance  company        2.  Williams  v.  Androscoggin  R.  R. 

can  not  be  held  as  a  garnishee  until  the  Co.,  36  Me.  201. 

insured  is  dead.  Day  v.  New  England        3.  Lovely  v.  Caldwell,  4  Ala.  684; 

Life  Ins.  Co.,  Ill  Pa.  St.  507,  s.  c.  56  Coleman    v.    Hatcher,    77  Ala.   217; 

Am.  Rep.  297.  Merchants'  and  Mechanics'  Bank  v. 

Options.— An  option  not  yet  exer-  Coleman,  81   Ala.  170;    Starr  v.  Car- 

cised  is  a  condition  precedent  prevent-  rington,  3  Conn.  278 ;  Dibble  v. Gaston, 

ing  liability   by  process  of  garnish-  R.  M.  Charlt.  (Ga.)  444;    Hueskamp 

ment.    Carter  v.  Webster,  65  N.  H.  17,  v.  Van  Leuven,  56  Iowa  653 ;  Baker  v. 

17  Atl.  Rep.  978.    And  an  option  of  an  Eglin,  11  Ore.  333 ;  Claflin  v.  Kimball, 

insurance  company  to  pay  the  loss  or  52  Vt.  6. 

rebuild,  on  which  the  company  elects        4.  Folsom    v.     Haskell,    11    Cush. 

to  rebuild,  avoids  a  liability  in  gar-  (Mass.)  470.  Further  as  to  "Efficiency 

nishment  because  there  is  then  no  in    cases    of    assignment,"   see  post, 

action  at  law  for  the  money.     Hurst  §§  534-546. 
Att.  57 
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supposed  to  be  conveyed  to  him  by  another  to  which  no  title 
has  passed — can  not  be  reached  by  process  of  garnishment 
sued  out  by  a  creditor  of  the  supposed  grantor.1  Likewise 
where  the  sale  of  intoxicating  liquors  is  unlawful,  money  due 
on  such  a  sale  can  not  be  reached  by  garnishment.2  Further- 
more, it  is  held  that  one  who  has  paid  usury  can  not  be  held  as 
a  garnishee  for  the  amount  he  is  entitled  to  recover.3  Neither 
can  one  who  has  received  usury,  in  Vermont,  be  held  as  a 
garnishee,  because  such  sum  was  not  a  "credit  intrusted"  to 
the  lender  by  the  borrower  within  the  meaning  of  the  statute, 
and  because  the  remedy  for  the  money  so  paid  was  held  to  be 
a  statutory  redress  for  a  wrong  within  the  administration  of 
the  corrective  police  of  the  country,  and  was  not  for  the  re- 
covery of  money  on  contract  relation.4  But  there  is  no  reason 
apparent  why  such  money  may  not  be  secured  by  garnishment 
in  states  where  the  tort  may  be  waived  and  the  money  re- 
covered by  an  action  of  indebitatus  assumpsit.5 

§518.  In  case  of  partnerships — (a)  Generally. — There  is 
much  diversity  of  opinion  regarding  the  attachment  of  part- 
nership property  by  seizure,  as  has  been  already  shown.6  There 
is  also  a  lack  of  uniformity  in  the  judicial  decisions  of  different 
states  regarding  the  garnishment  of  debts  due  to  co-partner- 
ships or  individual  members  thereof. 

There  is  no  doubt  that  when  a  co-partnership  as  such  is  in- 
debted, a  creditor  thereof  may,  by  process  of  garnishment, 
secure  the  money  or  property  belonging  to  such  co-partnership 
and  in  the  hands  or  under  the  control  of  its  debtor.  A  firm  as 
a  debtor  stands  in  the  same  relation  to  its  creditor  in  this  re- 
gard as  does  an  individual  debtor.  The  individual  members 
of  a  firm  in  solido  are  treated  as  one  individual,  either  as  the 
principal  debtor  or  as  a  garnishee,  and  the  firm's  creditors  are 

1.  Fosters.  Li bby,  24  Me.  448.  3.  Graham    v.    Moore,    7  B.   Mon. 

2.  McGlinchy  v.  Winchall,  63  Me.  31.     (Ky.)  53. 

Otherwise    a    seller    could    always  4.  Barker  v.  Esty,  19  Vt.  131. 

evade    the    prohibitory  law  through  5.  Compare,  ante,  482. 

the  name  of  some  friendly  creditor.  6.  Ante,  vol.  I.,  §  47. 
McGlinchy  v.  Winchall,  <i3  Me.  31. 
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liable  in  the  same  manner  as  an  individual's  creditors.1  The 
indebtedness,  however,  must  be  owing  from  or  to  the  members 
of  the  co-partnership  as  a  firm  and  not  to  them  as  individuals,2 
and  not  to  part  of  them  alone,  or  with  others.3 

§  519.    (b)  On  a  demand  against  an  individual  member. — 

Regarding  the  garnishment  of  a  debt  due  or  property  belong- 
ing to  a  co-partnership,  however,  on  a  demand  existing  against 
but  one  member  thereof,  the  same  rules  of  law  will  not  apply 
as  when  the  property  of  a  firm  is  subjected  to  direct  attach- 
ment at  suit  of  a  creditor  of  an  individual  member  thereof. 
The  reason  for  this  is  that  direct  attachment  may  be  made  and 
the  property  not  removed  or  appropriated  until  all  the  liens 
upon  it  growing  out  of  the  partnership  relation  are  discharged, 
while  by  garnishment  a  judgment  against  the  garnishee  would, 
when  acquiesced  in,  divest  the  co-partner  of  his  right  and  title 
in  and  to  the  property  or  fund,  which  can  not  be  done  while 
the  accounts  of  the  co-partnership  remain  unsettled  or  its  debts 
unpaid,  and  because  garnishment  is  a  legal  proceeding  and  the 
equitable  rights  between  the  garnishee  and  the  defendant  can 
not  be  adjudicated  therein.  A  court  of  law  has  no  right  to 
adjust  partnership  affairs  or  appropriate  the  fund  of  all,  for  the 
payment  of  an  individual  debt.  It  is  only  after  all  the  affairs 
of  the  firm  have  been  settled  that  an  individual  share  of  a 
partner  can  be  taken  by  process  of  garnishment  and  applied  to 
the  payment  of  his  individual  debt.4     In  Connecticut  the  in- 

1.  Richardson  v.  Lacey,  27  La.  Ann.  the  hands  of  the  firm  doing  business 
62 ;  Peck  v.  Barnum,  24  Vt.  75 ;  Glenn  within  the  state  may  be  held  by  pro- 
v.  Gill.  2  Md.  1.  cess  of  garnishment,  although  other 

2.  Coverly  v.  Braynard,  28  Vt.  738.  members    reside    elsewhere     in    the 

3.  Upham  v.  Naylor,  9  Mass.  490;  United  States.  Peck  v.  Barnum,  24 
Ford  v.  Detroit  Dry  Dock  Co.,  50  Vt.  75;  Parker  v.  Danforth,  16  Mass. 
Mich.  358,  15  N.  W.  Rep.  509;  Far-  299;  Hart  ^.Anthony,  15  Pick.  (Mass.) 
well  v.  Wayne  Circuit  Judge,  (Farwell  445. 

v.  Chambers)  62  Mich.  316,  28  N.  W.  4.  Henderson  v.  Cashman,  85  Me. 

Rep.  859;    Mobley  v.  Lonbat,  7  How.  437,    27   Atl.   Rep.   344;    Winston  v. 

(Miss.)  318;  Atkins  v.  Prescott,  10  N.  Ewing,  1  Ala.  129;  Johnson  v.  King, 

H-  12°-  6  Humph.  (Tenn.)  233;  White  Moun- 

Where  some  members  of  a  partner-  tain  Bank  v.  West,  46  Me.  15 ;  Wyman 

ship  live  within  the  state,  funds  in  v.  Stewart,  42  Ala.  163;  Crescent  Ins. 
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terest  of  one  partner  in  a  debt  due  to  the  partnership  can  not 
be  secured  bv  process  of  garnishment  to  satisy  the  indebtedness 
of  an  individual  partner  without  showing  the  condition  of 
the  accounts  between  the  partners,  the  solvency  of  the  partner- 
ship and  what  right  or  interest  the  individual  partner  has 
therein.1  Massachusetts  is  inclined  to  permit  the  appropria- 
tion of  one  partner's  individual  interest  in  a  fund  due  to  the 
firm,  but  holds  that  before  either  partner  can  rightfully  claim 
to  his  own  use  or  for  the  payment  of  his  own  debts  any  of  the 
partnership  effects,  the  partnership  must  be  solvent  and  he 
must  not  be  a  debtor  to  it.2 

A  creditor  of  a  firm  may  be  held  as  a  garnishee  in  Georgia, 
Pennsylvania  and  South  Carolina.3 

§  520.  (c)  Indebtedness  to  a  firm  has  priority  over  in- 
debtedness to  a  member. — Although  a  fund  due  or  property 
belonging  to  a  firm  be  attached  by  garnishment,  yet  a  sub- 
sequent process  sued  out  on  a  demand  against  all  will  take 
precedence  over  the  one  sued  out  on  the  demand  of  the  in- 
dividual partner.4 


Co.  v.  Baer,  23  Fla.  50,  1  So.  Rep.  318; 
Ripley  v.  People's  S.  Bank,  18  111. 
App.  430;  Trickett  v.  Moore,  34  Kan. 
755 ;  Thomas  v.  Lusk,  13  La.  Ann. 
277;  Ursuline  Nuns  v.  Connelly,  22 
La.  Ann.  51 ;  People's  Bank  v.  Shry- 
ock,  48  Md.  427;  Sheedy  v.  Second 
Nat.  Bank,  62  Mo.  17;  Birtwhistle  v. 
Woodward,  17  Mo.  App.  277;  Pullis 
v.  Fox,  37  Mo.  App.  592;  Mobley  v. 
Lonbat,  7  How.  (Miss.)  318;  Whitney 
v.  Dean,  5  N.  H.  249;  Treadwell  v. 
Brown,  43  N.  H.  290;  Barry  v.  Fisher  > 
8  Abb.  (N.  Y.)  Pr.  N.  S.  369,  39  How.' 
(N.  Y.)  Pr.  521;  Myers  v.  Smith,  29 
Ohio  St.  120;  Lewis  v.  Paine,  Leg. 
Gaz.  Rep.  (Pa.)  508;  Sweet  v.  Read, 
12  R.  I.  121;  M'Coombe  v.  Dunch,  2 
Dall.  (U.  S.)  73;  M'Carty  v.  Emlen, 
2  Dall.  (IT.  S.)  277;  Lyndon  v.  Gor- 
ham,  1  Gall.  Cir.  Ct.  (U.  S.)  367; 
Rich  v.  Solari,  6  Mackey  (D.  C.)  371 ; 
Huntoon  v.  Dow,  29  Vt.  215. 
1.  Church  v.  Knox,  2  Conn.  514. 


2.  Fisk  v.  Herrick,  6  Mass.  271. 

3.  Willis  v.  Henderson,  43  Ga.  325; 
Wallace  v.  Hull,  28  Ga.  68;  McCarty ' 
v.  Emlen,  2  Dall.  (U.  S.)  277,  2  Yeates 
(Pa.)  190;  Knox  v.  Schepler,  2  Hill 
(S.  C.)  595;  Schatzill  v.  Bolton,  2  Mc- 
Cord  (S.  C.)  478. 

In  South  Carolina  when  the  fund  is 
reduced  to  money,  the  court  will  order 
only  so  much  to  be  paid  over  as  be- 
longs to  the  individual  partner  sued 
and  may,  in  its  discretion,  order  se- 
curity to  be  given  for  the  moity  while 
a  settlement  is  pending  between  the 
partners.  Chatzel  v.  Bolton,  3  Mc- 
Cord  (S.  C.)  33. 

In  Pennsylvania  it  is  the  general 
rule  that  partnership  effects  are  first 
to  be  appropriated  to  the  payment  of 
the  partnership  debts,  but  like  every 
general  rule  it  admits  of  an  exception. 
McCarty  v.  Emlen,  2  Yeates  (Pa.)  190. 

4.  Hoskins  v.  Johnson,  24  Ga.  625; 
Denny  v.  Ward,  3  Pick.  (Mass.)  199 
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§  521.  (d)  Insolvency  of  firm  defeats  attachment  of  a  part- 
ner's interest. — Although  a  proceeding  in  attachment  by  gar- 
nishment may  be  begun  against  a  creditor  of  the  firm,  to 
appropriate  the  individual  interest  of  a  member  of  a  co-partner- 
ship, yet  the  insolvency  of  the  firm  will  defeat  the  proceedings 
against  the  creditor,  because  the  demands  against  the  firm  take 
precedence  over  the  demands  against  the  individual  member.1 

This  is  true,  although  the  partnership  creditors  have  not 
commenced  any  action  for  the  recovery  of  their  demands  ;  but 
the  burden  is  upon  the  creditor  of  the  partnership,  after  notice 
of  the  garnishment  to  prove  that  the  partnership  debts  would 
exhaust  the  entire  amount  of  the  partnership  property  and 
assets.2 

§  522.  ( e )  When  a  partner  may  be  a  garnishee  in  an  action 
against  the  firm. — According  to  the  general  rules  that  no  action 
at  law  can  be  maintained  by  one  partner  against  another  in- 
volving the  partnership  accounts,  and  that  one  partner  may  sue 
another  on  a  balance  which  has  been  ascertained  or  agreed 
upon,  an  individual  partner  can  not  be  made  a  garnishee  by  a 
firm  creditor  for  any  indebtedness  from  the  partner  to  the  firm 
so  long  as  the  partnership  matters  are  unadjusted,  but  after  a 
settlement  of  the  partnership  affairs  any  individual  indebted- 
ness from  one  partner  to  another  or  others  may  be  secured  by 
service  of  process  of  garnishment  upon  the  one  so  indebted.3 

No  partner  can  be  a  garnishee  either  alone  or  jointly  with 
others  in  an  action  commenced  by  a  firm  of  which  he   is  a 

1.  Parker  v.  Wright,  66  Me.  392;  bin,  15  Phila.  (Pa.)  68;  Riddle  v. 
Commercial  Bank  v.  Wilkins,  9  Me.  Etting,  32  P.  St.  412 ;  Alter  v.  Brooke, 
(9  Greenl.)  28.  9  Phila.  (Pa.)  258;  Knerr  v.  Hoffman, 

2.  Robinson  w.Tevis,  38  Cal.  611.  65  Pa.  St.  126;    Ellicott  v.  Smith,  2 

3.  Lathrop  v.  Snell,  6  Fla.  750 ;  Mar-  Cranch  Cir.  Ct.  (U.  S.)  543 ;  Pettes  v. 
lin  v.  Kirksey,  23  Ga.  164 ;  Ives  v.  Spalding,  21  Vt.  66 ;  Knapp  v.  Levan- 
Vanscoyoc,  81  111.  120;   Bailey  v.  La-  way,  27  Vt.  298. 

cey,  27  La.  Ann.  39;    Richardson  v.  When  one  partner  is  garnished  as 

Lacey,   27   La.   Ann.   62;     Parker  v.  the  debtor  of  his  co-partner,  the  jury 

Wright,    66    Me.    392;    McSherry   v.  will  not  be  permitted  to  consider  any 

Brooks,  46  Md.  103;  Burnhamv.  Hop-  unsettled  partnership   claims  or   ac- 

kinson,  17  N.  H.  259;    Treadwell  v.  counts.  Ives  v.  Vanscoyoc,  81  111.  120. 
Brown,  41  N.  H.  12;  Laughlin  v.  May- 
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member,  nor  by  himself  alone  because  he  can  not  be  both  a 
party  plaintiff  and  a  party  defendant  in  the  same  action.1 

§  523.  (f )  A  debtor  of  a  member  may  be  a  garnishee  in  an 
action  against  the  tirm. — Because  of  the  general  liability  of  an 
individual  co-partner  for  the  indebtedness  of  the  co-partnership, 
a  fund  owing,  or  property  belonging,  to  an  individual  member 
of  a  firm  may  be  secured  in  an  action  against  the  firm  of  which 
he  is  a  member,  by  the  service  of  process  of  garnishment  upon 
his  debtor.2 

When  the  garnishee  is  merely  liable  as  a  member  of  the  firm 
and  not  upon  an  individual  indebtedness,  the  other  member 
should  be  joined  and  summoned  because  all  parties  jointly 
liable  to  the  principal  defendant  should  be  served  with  process.3 
But  this  state  of  facts  can  not  arise  when  the  firm  itself  is  the 
principal  defendant.4 

§524.  In  case  of  joint  debtors — (a)  When  owing  jointly 
must  be  jointly  charged. — When  the  debt  which  is  owing  to 
the  principal  debtor,  and  which  debt  is  sought  to  be  charged 
by  the  garnishment  process  is  owing  by  several  persons  jointly, 
they  must  generally  all  be  joined  as  garnishees  in  garnishment 

1.  Denny  v.  Metcalf,  28  Me.  389;  Caignett  v.  Gilbaud,  2  Yeates  (Pa.)  35. 
Sheedy  v.  Second  Nat.  Bank,  62  Mo.  But  a  chose  in  action  cannot.  Pearce 
17;    Blaisdell  v.  Ladd,  14  N.  H.  129;     v.  Shorter,  50  Ala.  318. 

rilman  v.  Eggert,  30  111.   App.  310;  Creditor's  election.— When  the  cred- 

Ripley  v.  People's  Savings  Bank,  18  itor  of   a  firm  sues   out   a  process  of 

111.  App.  430;  Norcross  v.  Benton,  38  garnishment  against  a  member  of  it 

Pa.  St.  217.  he    will    be    considered     as     having 

But  it  is  no  objection  that  the  prin-  elected  to  proceed  against  the  mem- 

cipal  defendant  is  indebted   to    the  ber  solely,  and  on  the  member's  an- 

partnership  of  which  the  garnishee  is  swer  admitting  the  indebtedness  of 

a  member  when  he  is  sought  to  be  the  firm  the  creditor  is  entitled  to 

charged  for  his  separate  indebtedness,  have  judgment  against  him.     Travis 

Gray  v,  Badgett,  5  Ark.  16.  v.  Tartt,  8  Ala.  574. 

2.  Travis  v.  Tartt,  8  Ala.  574;  Pearce  3.  Treadwell  v.  Brown,  41  N.  H.  12; 
v.  Shorter,  50  Ala.  318;  Smiths.  Ca-  Ellicott  v.  Smith,  2  Cranch  Cir.  Ct. 
hoon,  37  Me.  281 ;    Stevens  v.  Perry,  543. 

113  Mass.  380;  Stone  v.  Dean,  5N.  H.        4.  As  to  service  of  process  of  gar- 
502;  Russell  v.  Convers,  7  N.  H.343;    nishment,  see  post,  §§  606-612. 
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proceedings;1  for  a  process  of  garnishment  can  not  generally 
reach  a  debt  from  two  joint  debtors  by  service  upon  one  alone. 
And  if  the  personal  effects  of  a  defendant  be  in  the  hands  of 
several  persons  who  are  all  jointly  liable  to  him  and  which  is 
not  under  the  exclusive  control  of  either  of  them,  they  all  must 
be  summoned  and  joined  as  garnishees  before  interrogatories 
can  be  filed  against  them.3     It  has  been  further  said  that  not 
only  parties  liable  jointly  but  parties  liable  jointly  and  severally 
to  the  defendant  must  all  be  summoned  as  garnishees.4  But  on 
the  other  hand  it  has  been   said  with  reason  that  if  one  of  two 
or  more  joint  and    several  debtors  can  be  alone  charged  as 
garnishee,  and  if  it  appears  that  this  can  be  done  without  the 
risk  of  further  liability  against  him,  either  to  the  payee  or  to 
any  other  person,  and  that  he  will  not  be  otherwise  prejudiced 
then  he  may  be  alone  charged  for  the  part  which  he  individu- 
ally owes.5 

When  joint  debtors  are  required  to  be  jointly  summoned  as 
garnishees  in  order  to  secure  their  joint  indebtedness  to  the 
principal  defendant,  the  omission  to  so  join  them  in  the  pro- 
cess is  properly  matter  for  plea  in  abatement  and  if  the  person 
summoned  desires  to  avoid  process  because  his  joint  debtors 
are  not  also  summoned,  he  must  avail  himself  of  the  objection 
in  his  answer  to  the  process.6 

§  525.  (b)  When  not  owing  jointly  must  not  be  jointly 
charged.— The  converse  of  the  above  rule  is  likewise  true.     If 

1   Hoytu  Robinson,  10  Gray  (Mass.)  In  Alabama  process  of  garnishment 

371  •  Sabin  v.  Cooper,  15  Gray  (Mass.)  may  issue  to  any  number  of  persons 

53?  ■  Rix  v  Elliot,  1  N.  H.  184;  Hud-  whether  they  hold  property  or  are  m- 

son  v    Hunt    5  N.  H.  538;   Ladd  v.  debted    jointly  or    severally    to    the 

Baker,  26  N.  H.  (6  Fost.)  76.  principal  defendant.     Curry  v.  Wood- 

o   Hirth  v.  Pfeifle,  42  Mich.  31.  ward,  50  Ala.  258. 

3  Frizzell  v.  Willard,  37  Ark.  478.  In    Connecticut    under    a    special 

4  Treadwell  v.  Brown,  41  N.  H.  12.  statute  the  same  rule  is  applied  in 

5  Ladd  v.  Baker,  26  N.  H.  (6  Fost.)  garnishment  as  in  attachment  that 
76  '  process  shall  not  be  invalidated  by 

6  Hathaway  v.  Russell,  16  Mass.  the  non-joinder  of  persons  jointly 
473;  Hoyt u.Robinson,10 Gray(Mass.)  liable.  Hawley  v.  Atherton,  39  Conn. 
371 ;  Sabin  v.  Cooper,  15  Gray  (Mass.)  309. 

532. 
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two  or  more  persons  are  not  jointly  indebted  to  the  principal 
defendant  they  can  not  generally  be  jointly  charged  as  garni- 
shees in  one  writ  of  garnishment.  If  several  are  distinctly  in- 
debted and  have  distinct  interests  they  must  be  distinctly 
charged  for  they  can  not  be  jointly  charged  as  having  jointly 
in  their  hands  the  effects  of  the  principal  debtor.1 

In  states  where  a  misjoinder  will  invalidate  the  action  of  the 
writ  such  non-joinder  may  be  taken  advantage  of  by  plea  in 
abatement  or  may  be  made  available  by  the  garnishee  in  his 
answer. 

§  526.  (c)  The  writ  should  describe  them  as  "jointly" 
liable. — When  a  writ  is  sued  out  to  be  served  upon  several 
garnishees,  to  secure  a  joint  indebtedness  from  them,  it  should 
indicate  that  they  are  to  be  held  to  a  joint  liability ;  but  no 
strict  rule  has  been  laid  down  to  indicate  that  unless  such  joint 
liability  is  particularly  described  as  joint  in  the  writ  they  can 
not  be  so  charged.  In  fact  it  has  been  said  that  the  court  will 
give  effect  to  the  presumed  intent  of  the  plaintiff  to  attach  their 
joint  as  well  as  several  indebtedness  when  their  joint  liability 
is  attachable  and  they  are  properly  served.2 

§527.  (d)  The  writ  must  issue  in  an  action  against  the 
identical  persons  to  whom  the  garnishees  are  indebted. — When 
the  principal  suit  is  against  a  number  of  defendants,  and  process 
of  garnishment  is  sued  out  against  several  garnishees  jointly , 

1.  Thorn  v.  Woodruff,  5  Ark.  55;  fendant  is  indebted  to  him  individu- 
Bender  v.  Bridge,  18  Ark.  291 ;  Ball  v.  ally  he  was  not  permitted  to  set  of 
Young,  52  Mich.  476;  Atkinson  v.  such  claim  against  the  joint  indebted- 
Minor,  1  Tyler  (Vt.)  122.  ness  of  himself  and  the  others.  Wells 

On  the  contrary  in  Connecticut,  by  v.  Mace,  17  Vt.  503. 

force  of  special  statute,  the  rule  re-  But  where  a  part  only  of  several 

garding  direct  attachment  is  applied  joint   debtors  were  summoned  those 

to  garnishment  as  well,  and  the  mis-  who  were  summoned   were   allowed 

joinder  of   any   person   as   garnishee  the  benefit  of  all  such  set-offs  as  the 

will  not  invalidate  the  action  of  the  other  co-debtors  are  entitled  to  against 

writ.     Hawley  v.  Atherton,  39  Conn,  the  principal,  but,  not  it  seems,  with- 

309.  out  the  consent  of   such  co-debtors. 

2.  Lamson  v.  Bradley,  42  Vt.  165.  Hathaway  v.  Russell,  16  Mass.  473; 
Set-off. — Where  one  of  joint  garni-  Brewer  v.   Pitkin,    11   Pick.   (Mass.) 

shees  claims   that  the   principal  de-     298. 
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and  their  answer  shows  an  indebtedness  to  only  a  part  of  the 
principal  defendants,  or  to  all  and  still  other  persons,  then 
they  will  be  discharged.  In  other  words,  in  order  to  hold 
persons  summoned  as  garnishees,  their  indebtedness  must  be 
owing  to  the  same  persons  who  are  indebted  to  the  plaintiff, 
for  since  garnishment  is  in  effect  a  suit  against  the  garnishees 
brought  by  the  principal  defendant,1  it  is  only  in  such  cases 
that  they  could  recover.2  The  exception  to  this  rule  is  where 
the  garnishee  or  garnishees  are  indebted  to  a  member  of  a  co- 
partnership, which  indebtedness  may  be  secured  on  a  suit 
against  the  partnership  because  of  the  member's  general  lia- 
bility for  the  debts  of  the  partnership.3 

This  rule,  however,  does  not  affect  the  service  of  process  of 
garnishment  upon  only  a  part  of  the  joint  garnishees ;  for,  by 
force  of  statute,  a  service  upon,  and  answer  by,  fewer  than  all, 
may  be  sufficient  prima  facie  to  sustain  a  judgment  against  all 
jointly.1 

§  528.  (e)  Effect  of  death  of  joint  debtor.— If  one  of  the 
principal  defendants  die,  process  of  garnishment  can  not  issue 
against  a  joint  debtor  of  those  defendants  until  the  estate  of 

1.  Ante,  §§  465  and  515.  Me.  420;  Parker  v.  Guillow,  10  N.  H. 

2.  Ford  v.  Detroit  Dry  Dock  Co.,  50    103. 

Mich.  358;    French  v.  Rogers,  16  N.  In  Maine  it  was  said  that  the  in- 

H.  177;  Lamar  v.  Reid,  2  McMull  (S.  terest  of  a  joint  contractor  could  be 

C.)  346;  Fairchildu.  Lampson,  37  Vt.  reached    by    garnishment,    although 

407.  the  effect  might  be  to  sever  the  joint 

If  the  garnishee's  answer  disclose  contract,  and  that  if  the  joint  cred- 

that  he  or  they  are  indebted  to  the  itors  should  claim  a  priority  over  the 

defendant  or  defendants  and  another  individual  creditors  of  either  of  the 

jointly,  and  the  garnishees  are  not  dis-  contractors,  they  should  present  the 

charged,  the  joint  creditors  (the  prin-  question  to  the  court  by  a  suit  against 

cipal  defendants  and  the  other  person)  all  the  contractors  and  summon  the 

mav  question  the  judgment  collater-  garnishees.     Whitney  v.  Munroe,  19 

ally  and  may  recover  the  full  amount  Me.  42.     As  to  priority  of  joint  de- 

of  their  claim  against  the  garnishees  mands  over  individual  demands,  see 

without  any  deduction  on  account  of  ante,  §  520. 

such  judgment.     Hawes  v.  Waltham,  3.  Ante,  §  522. 

18  Pick.  (Mass.)  451.  4.  Hennessey    v.  Farrell,    4   Cush. 

Contrary  rule.— A  contrary  rule  has  (Mass.)   267;   Oakley  v.  Aspinwall,  2 

been    applied    in    Maine    and    New  Sandf .  (N.  Y.)  7. 
Hampshire.     Thompson  v.  Taylor,  13 
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the  deceased  is  represented  in  the  suit.1  Where  a  garnishee  dies 
before  disclosure,  the  garnishment  must  fail  because  no  dis- 
closure can  be  made  by  his  personal  representative.2  But 
the  rule  would  be  different  where  one  of  joint  garnishees  might 
disclose  as  to  all,  and  in  the  case  of  surviving  partners. 

§  529.  In  case  of  marriage. — Under  the  law  in  regard  to 
married  women  as  it  exists  in  recent  times,  a  married  woman 
may  be  held  a  garnishee  in  the  same  manner  as  any  other  in- 
dividual, and  since  the  law  properly  considers  a  wife  to  be  a 
separate  and  distinct  individual  from  her  husband,  a  wife  may 
be  charged  as  the  garnishee  of  her  husband.8 

Under  a  very  old  rule  of  law  which  entitled  the  husband  to 
sue  in  his  own  name  for  the  money  or  property  belonging  to 
the  wife,  it  was  held  that  the  money  or  property  of  the  wife  in 
the  hands  of  a  third  person  could  be  secured  by  process  of  gar- 
nishment in  a  suit  against  the  husband  for  the  debt  of  the 
husband.4  But  by  another  old  rule,  the  property  of  the  wife 
did  not  belong  to  the  husband  until  he  had  actually  reduced  it 
to  his  possession,  and  until  then  such  property  could  not  be 
secured  by  garnishment  for  the  payment  of  the  husband's 
debt.5 

1.  Rawson  v.  Cochran,  17  Ga.  80.  Non-residence  of  husband  makes  a  rest' 

2.  Ante,  §  511.  dent  woman  at  marriage  a  non-resident. 

3.  Jones  v.  Koberts,  60  N.  H.  216.  — A  man  residing  in  New  York  and  a 

4.  State  v.  Krebs,  6  Har.  &  J.  (Md.)  woman  residing  in  New  Jersey  mar- 
31;  Bradbury  v.  Andrews,  37  Me.  199;  ried  in  New  Jersey,  went  to  Europe 
Babb  v.  Elliott,  4  Harr.  (Del.)  466.  and  returned  to  their  respective  places 

Under  this  rule  the  income  for  the  of  residence.  "While  absent  an  at- 
wife's  labor  inured  to  the  benefit  of  tachment  was  sued  out  on  the  wife's 
the  husband,  and  although  the  wages  property  on  account  of  her  debt  con- 
were  paid  to  the  wife  the  employer  tracted  before  marriage.  The  law  re- 
was  not  exonerated,  but  the  husband  quired  that  the  husband  should  be 
could  still  collect  the  amount  from  joined  with  the  wife  in  the  suit.  No 
him,  and  hence  the  employer  of  the  proper  service  could  be  made  upon 
wife  could  be  held  a  garnishee  in  an  both  in  New  Jersey ;  therefore  the 
action  brought  to  recover  a  husband's  attachment  was  held  to  have  issued 
debt.  Bradbury  v.  Andrews,  37  Me.  properly.  Hackettstown  Bank  v. 
199.  Mitchell,  28  N.  J.  L.  (4  Dutch.)  516. 

5.  Pickering  v.  Wendell,  20  N.  H. 
222 ;  Probate  Court  v.  Niles,  32  Vt.  775. 
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These  old  rules  are  now  practically  abrogated,  and  the  hus- 
band and  wife  generally  hold  their  property  separately,  and  a 
debtor  of  the  wife  can  no  more  be  made  a  garnishee  without 
her  consent,  to  secure  a  debt  from  the  husband,  than  if  the 
wife  were  a  stranger.1 

§  530.  In  case  of  infancy.— The  wages  of  a  minor  are 
deemed  to  belong  to  the  father,  and  hence  may  be  secured  to 
pay  the  debt  of  the  father  by  process  of  garnishment  served 
upon  the  employer;  but  if  the  minor  has  had  "his  time" 
given  to  him  by  his  father,  any  money  he  may  thereafter  earn 
can  not  be  appropriated  to  the  payment  of  the  father's  debt  by 
one  having  knowledge  of  the  emancipation.2 

An  infant  may  be  held  a  garnishee  on  account  of  any  per- 
sonal property  in  his  hands  belonging  to  the  principal  debtor, 
and  for  any  debt  which  he  has  contracted  in  the  purchase  of 
necessaries.3 


1.  Himstedt  v.  German  Bank,  46 
Ark.  537;  Houghton  v.  Lee,  50  Cal. 
101 ;  Fogleman  v.  Shively,  4  Ind.  App. 
197,  30N.E.  Rep.  909;  Chapman  V.Wil- 
liams, 13  Gray  (Mass.)  416;  Wheeler 
v.  Moore,  13  N.  H.  478 ;  Parks  v.  Cush- 
man,  9  Vt.  320;  Hay  ward  v.  Clerk,  50 
Vt.  612. 

As  to  when  the  money  received  as 
a  pension  by  the  husband  becomes 
the  property  of  the  wife,  so  as  to  be 
beyond  the  reach  of  garnishment,  see 
Hayward  v.  Clerk,  50  Vt.  612. 

Where  the  husband  and  wife  have 
held  by  entireties,  and  a  sale  having 
been  made,  the  proceeds  remains  in 
the  hands  of  the  agent,  each  is  en- 
titled to  a  moiety,  and  the  moiety  of 
the  husband  may  be  reached  by  his 
creditors.  Fogleman  v.  Shively,  4  Ind. 
App.  197,  30  27  N.  E.  Rep.  909. 

Where  ti  wife  has  declared  a  home- 
stead on  their  common  property, 
and  the  husband  procured  an  insur- 
ance on  the  house  situated  thereon, 
the  sum  due  from  the  insurance  com- 
pany, because  of    the  house  having 


burned,  can  not  be  garnished  at  suit 
of  the  husband's  creditors.  Hough- 
ton v.  Lee,  50  Cal.  101. 

Where  a  fund  is  deposited  in  a  bank 
by  the  wife,  and  it  is  claimed  by  the 
husband's  creditors  as  having  been 
fraudulently  transferred  to  her,  it  can 
not  be  reached  by  garnishment.  The 
remedy  is  in  equity.  Himstedt  v. 
German  Bank,  46  Ark.  537. 

In  insurance  payable  to  wife,  children 
have  no  interest.— Where  a  policy  is 
expressly  for  the  benefit  of  the  wife, 
the  children  have  no  interest  therein 
during  her  lifetime,  although  such 
policy  may  be  attachable  by  force  of 
special  statute  in  the  lifetime  of  the 
assured,  the  children  need  not  be 
made  parties  defendant.  (The  prac- 
titioner may  note  a  difference  be- 
tween a  demand  which  is  sure  to 
become  due  at  some  time  and  one 
which  depends  upon  a  contingency 
which  may  or  may  not  occur.)  Troy 
v.  Sargent,  132  Mass.  408. 

2.  Bray  v.  Wheeler,  29  Vt.  514. 

3.  Scofield  v.  White,  29  Vt.  330. 
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When  an  infant  is  made  a  garnishee,  and  he  has  a  guard- 
ian, the  guardian  must  be  summoned  ;  if  not,  the  plaintiff 
will,  at  his  own  peril,  apply  for  a  guardian  ad  litem.1 

The  guardian  ad  litem  need  not  be  appointed  where  a  minor 
becomes  of  age,  after  process  of  garnishment  is  served  upon 
him  and  before  a  disclosure  is  made  thereon.2 

§531.   When  effects  held  in  trust,     (a)  Generally. — The 

right  of  action  at  law  must  exist  between  the  principal  debtor 
and  the  person  contemplated  as  a  garnishee  before  garnish- 
ment can  be  made  efficient  ;  therefore,  a  trustee  can  not,  dur- 
ing the  pendency  of  the  trust,  be  held  as  a  garnishee  in  an  ac- 
tion tocollecta  debt  which  the  cestui  que  trust  owes.3  The  creditor 
has  no  better  claim  to  the  fund  or  property  than  the  beneficiary 
has,  and  when  the  latter  has  no  right  to  maintain  an  action 
for  it  or  any  part  of  it,  garnishment  against  the  trustee  will  be 
unavailing.4     So  long  as  the  beneficiary  has  only  an  action  in 


1.  Wilder  v.  Eldridge,  17  Vt.  226. 

2.  Wilder  v.  Eldridge,  17  Vt.  226. 

3.  Avery  v.  Lockhard,  75  Ala.  530; 
Plunkettv.  Le  Huray,  4  Harr.  (Del.) 
436;  Prescott  v.  King,  52  Ga.  50; 
O'Neill  v.  Sewell,  85  Ga.  481,  11  S.  E. 
Rep.  831  ;  Dressor  v.  McCord,  96  111. 
389;  Steib  v.  Whitehead,  111  111.  247; 
Chapin  v.  Jackson,  45  Ind.  153  ;Meek  v. 
Briggs,  87  Iowa  610, 54  N.  W.  Rep.  456 ; 
Cutters  v.  Baker,  2  La.  Ann.  572; 
Lane  v.  Nowell,  15  Me.  86;  Bottom  v. 
Clarke,  7  Cush.  (Mass.)  487;  Guild  v. 
Holbrook,  11  Pick.  (Mass.)  101; 
Bridgen  v.  Gill,  16  Mass.  522 ;  Marvel  v. 
Babbitt,  143  Mass.  226,  9  N.  E.  Rep. 
566;  Mcllvaine  v.  Lancaster,  42  Mo. 
96 ;  Lackland  v.  Garesche,  56  Mo.  267 ; 
Collins  v.  Brigham,  11  N.  H.  420; 
Pickering  v.  Wendell,  20  N.  H.  222; 
Cram  v.  Shackleton,  64  N.  H.  44,  5 
Atl.  Rep.  715;  Keyser  v.  Mitchell,  67 
Pa.  St.  473;  In  re  Seipe's  Estate,  (Pa. 
Orph.  Ct.)  11  Pa.  Co.  Ct.  Rep.  27. 

Trustees  of  a  trunk. — Where  a  small 


trunk  was,  by  consent,  placed  in  a 
vault  in  a  bank,  the  bank  officers  not 
having  a  right  to  open  the  trunk  and 
not  knowing  its  contents,  it  was  held 
that  neither  the  bank  nor  its  officers 
could  be  charged  with  process  of  gar- 
nishment. Bottom  v.  Clarke,  7  Cush. 
(Mass.)  487. 

Who  is  a  trustee.— One  who  has  the 
actual  possession  of  property  conveyed 
to  him  by  the  principal,  or  the  right 
to  the  actual  possession  and  the  power 
to  take  immediate  possession  of  it,  is 
a  trustee  within  the  meaning  of  the 
statute  in  Maine,  exempting  him  from 
liability  under  process  of  garnish- 
ment.   Lane  v.  Nowell,  15  Me.  86. 

4.  Meek  v.  Briggs,  87  Iowa  610,  54 
N.  W.  Rep.  456. 

Secret  trust.  —  Where  one,  under 
color  of  a  sale,  receives  goods  but 
with  secret  trust  to  deliver  them  to 
the  vendor,  which  he  accordingly 
does,  he  can  not  be  held  liable  by 
process    of     garnishment    afterioards 
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equity  against  his  trustee  garnishment,  will  not  be  availing,1 
because  garnishment  is  but  a  legal  proceeding,  and  equitable 
rights  can  not  be  subjected  by  it.2 

When,  however,  the  beneficiary  has  a  right  of  action  at  law 
against  the  trustee,  on  the  contract  relation,  because  of  a  fund 
'tog  due  and  unpaid,  the  trustee  may  also  be  he  d  as  a  gar- 
nishee in  a  suit  brought  against  the  cestui  que  trust.  When  the 
trustee  has  performed  the  trust,  with  the  exception  of  passing 
over  the  balance  to  whom  it  belongs,  he  may  be  held  liable  in 
garnishment.4     Likewise,  when  the  time  has  arrived  for  a  spe- 


sued  out.     Bailey  v.  Ross,  20  N.  H. 

302. 

Void  trust.— The  rule  does  not  apply 
in  case  the  trust  created  was  fraud- 
ulent as  to  the  creditor.  Lackland  v. 
Garesche,  56  Mo.  267. 

When  the  trust  is  void  and  an  action 
will  lie  to  recover  the  fund  in  the 
trustee's  hands,  he  may  he  made  a 
garnishee  in  a  suit  against  the  person 
who  is  entitled  to  recover  the  funds. 
Todd  v.  Hall,  10  Conn.  544 ;  Williams 
v.  Eeed,  5  Pick.  (Mass.)  480. 

1.  Richards  v.  Merrimack,  etc.,  R.  R. 
44  N.  H.  127  ;  McPherson  v.  Snowden, 
19  Md.  197:  Chase  v.  Thompson,  153 
Mass  14, 26  N.E.  Rep.  137;  Emerson  v. 
Thompson,  153  Mass.  14  26  N.  E.  Rep. 
137  ;  Commercial  Nat.  Bank  v.  Manu- 
facturers' Equitable  Assn.,  20  111.  App. 
133;  Perry  v.  Thornton,  7  R.  I.  15. 

A  garnishment  was  permitted  to  be 
served  before  the  ratification  of  a  final 
account,  but  such  process  was  not  per- 
mitted to  affect  the  funds  of  the  trus- 
tee or  compel  any  modification  of  the 
final  account  for  the  benefit  of  the  at- 
taching creditor.  McPherson  v.  Snow- 
den, 19  Md.  197. 

2.  Ante,  §  486. 

3.  Bentley  v.  Shrieve,  4  Md.  Ch. 
412;  Williams  v.  Jones,  38  Md.  555; 
Mattingly  v.  Grimes,  48  Md.  102; 
Haskell  v.  Haskell,  8  Mete.  (Mass.) 
545;  Sturtevant  v.  Robinson,  18  Pick. 
(Mass.)   175   ;  Wood  v.  Partridge,  11 


Mass.  488;  Bissell  v.  Strong,  9  Pick. 
(Mass.)  562,  564;  Russell  v.  Lewis,  15 
Mass.  127 ;  Harrison  v.  Phillips  Acad- 
emy,  12    Mass.  456,  466;  Pierson   v. 
Weller,  3  Mass.  564;  Saunders  v.  Rob- 
inson, 144 Mass.  306, 10 N.E.  Rep.',815; 
In  Matter  of  Cascadier,   Col.  &  C.'s 
(N  Y.)  Cas.  116;  In  Matter  of  Casca- 
des 2  Johns.  (N.  Y.)  Cas.  107  ;  Peck 
v.    Randall,   1   Johns.   (N.   Y.)   165; 
Park  v.  Matthews,  36  Pa.  St.  28;  Fen- 
ton  v.  Fisher,  106  Pa.  St.  418;  Jepson 
v.  International    Fraternal  Alliance, 
17  R.  I.  471,  23  Atl.  Rep.  15 ;  Hemmen- 
way  v.  Pratt,  23  Vt.  332 ;  Felch  v.  Eau 
Pleine  L.  Co.,  58  Wis.  431;  Goode  v. 
Bavr,  64  Wis.  659 ;  Greene  &  Button  Co. 
v.  Remington,72  Wis.  648,40  N.W.Rep. 
643 ;  Schuerman  v.  Foster,  82  Wis.  319, 
52  N.  W.  Rep.  311;  Van  Riswick  v. 
Lamon,  2  MacArthur  (D.  C.)  172. 

4.  Van  Riswick  v.  Lamon,  2  Mac- 
Arthur  (D.C.)  172. 

One  who  has  received  money  in  ful- 
fillment of  an  agreement  regarding 
the  sale  of  certain  land  on  foreclosure 
and  who  has  been  directed  to  "pay  it 
over"  to  the  principal  debtor,  is  liable 
as  a  garnishee  to  a  creditor  of  the 
latter  before  he  has  done  so.  Schuer- 
man v.  Foster,  82  Wis.  319,  52  N.  W. 
Rep.  311. 

Where  one  has  agreed  to  apply  the 
balance  of  certain  funds  received  on 
a  sale  as  the  seller  shall  direct,  and 
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cific  trust  to  be  fulfilled  by  the  payment  of  the  fund,  or  the  de- 
livery of  the  property,  and  the  same  has  not  been  done,  the 
trustee  may  be  held  as  a  garnishee  by  a  creditor  of  the  cestui 
que  trust,1  unless  such  payment  or  delivery  has  been  stayed; 


after  being  directed  has  made  tender 
of  payment  to  the  person  indicated, 
which  payment  was  refused,  may  be 
held  as  a  garnishee  in  an  action 
against  such  person.  Greene  &  Button 
Co.  v.  Marshall,  72  Wis.  648,  40  N.  W. 
Rep.  643. 

Where  one  should  have  paid  money 
according  to  directions,  and  has  other- 
wise paid  it,  he  may  be  held  a  gar- 
nishee at  suit  of  a  creditor  of  the  one 
to  whom  it  should  have  been  paid. 
Felch  v.  Eau  Pleine  L.  Co.,  58  Wis. 
431 ;  Sturtevant  v.  Robinson,  18  Pick. 
(Mass.)  175. 

Where  moneys  have  been  collected 
for  benevolent  societies  by  persons 
whose  duty  it  was  at  that  time  to  re- 
mit to  the  society  all  the  moneys  col- 
lected by  them,  the  moneys  in  their 
hands  may  be  secured  by  garnish- 
ment as  the  property  of  the  society. 
Jepson  v.  International  Fraternal  Al- 
liance, 17  E.  I.  471,  23  All.  Rep.  15. 

Money  collected  by  a  mutual  benefit 
society  or  insurance  company,  but  on 
which  the  beneficiary  could  not  yet 
maintain  an  action  at  law,  can  not  be 
secured  by  process  of  garnishment 
served  upon  such  society.  Saunders 
v.  Robinson,  144  Mass.  306,  10  X.  E. 
Rep.  815. 

Trustee  appointed  by  court. — Money 
in  the  keeping  of  a  trustee  of  the  court 
can  not  be  attached.  Bentley  v. 
Shrieve,  4  Md.  Ch.  412.  But  a  trustee 
appointed  by  a  court  is  not  such  a 
public  officer  as  that  funds  in  his 
hands  cannot  be  attached.  Fenton  v. 
Fisher,  106  Pa.  St.  418;  ante,  §  505. 

But  when  his  accounts  have  been 
audited  and  ratified,  the  amount  be- 
longing to  the  debtor  ascertained,  and 


order  passed  directing  the  trustee  to 
pay  it  over,  which  he  has  not  done, 
he  may  be  held  as  a  garnishee  by  a 
creditor  of  the  person  entitled  there- 
to.    Williams  v.  Jones,  38  Md.  555. 

Proceeds  paid  into  court. — Where 
real  estate  has  been  sold  under  a  de- 
cree of  the  court,  the  sale  ratified  and 
the  proceeds  paid  into  the  court  under 
an  order  to  that  effect  and  deposited 
in  bank  to  the  credit  of  the  cause,  a 
garnishment  process  will  not  reach  a 
part  of  such  fund.  Mattingly  v. 
Grimes,  48  Md.  102. 

1.  Martin  v.  Copeland,  77  Ga.  374,  3 
S.  E.  Rep.  256;  Knefler  v.  Shreve,  78 
Ky.  297 ;  Williams  v.  Young,  46  Iowa 
140 ;  Abbott  v.  Stinchfield,  71  Me.  213 ; 
Frothingham  v.  Haley,  3  Mass.  68; 
Lane  v.  Felt,  7  Gray  (Mass.)  491 ;  Mc- 
Uvaine  v.  Lancaster,  42  Mo.  96;  Park 
v.  Matthews,  36  Pa.St.28,  2Grant(Pa.) 
Cas.  136;  McDonald  v.  Moore,  34  Tex. 
384. 

Rents  devised  to  a  trustee,  with 
direction  that  they  be  paid  to  the 
cestui  que  trust  as  they  fall  due,  may 
be  secured  by  process  of  garnishment 
served  upon  the  trustee  at  such  time. 
Knefler  v.  Shreve,  78  Ky.  297.  But 
where  such  rents  are  collected  by  an 
agent  of  the  trustee,  such  agent  can 
not  be  made  a  garnishee  in  an  action 
against  the  beneficiary.  Mcllvaineu. 
Lancaster,  42  Mo.  96.  As  to  "Agents," 
see  ante,  §  548  et  seq. 

One  who  is  bound  to  deliver  on  de- 
mand moneys  which  he  receives  from 
collections  he  can  not  be  charged  as  a 
garnishee  until  the  money  has  been 
paid  to  him.  Frothingham  v.  Haley, 
3  Mass.  68. 

A  landlord,  who  is  taking  a  growing 
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as  by  an  appeal  from  an  order  directing  its  payment  or  deliv- 
ery.1 Furthermore,  where  a  specific  trust  has  been  performed 
by  a  trustee,  and  a  surplus  remains  in  his  hands  which  he 
should  refund  to  the  owner,  such  surplus  may  be  secured  by 
process  of  garnishment  sued  out  by  a  creditor  of  the  person 
entitled  to  such  surplus.2     But  he  can  not  be  held  before  such 


crop  of  his  tenant,  agreeing  to  pay 
the  tenant's  debts  may  be  made  a 
garnishee  at  suit  of  a  creditor  of  the 
tenant's  creditor,  although  the  ten- 
ant's creditor  was  no  party  to  the 
agreement.  Martini'.  Copeland,77Ga. 
374, 3  S.  E.  Rep.  256.  This  is  on  the  rule 
that  where  a  promise  is  made  upon  a 
valid  consideration  to  one  person  for 
the  benefit  of  another,  the  latter  may 
maintain  an  action  thereon.  Kelly 
v.  Roberts,  40  N.  Y.  432.  And  if  he 
could  maintain  an  action  his  creditor 
may  maintain  garnishment.  Ante, 
§§  475-482. 

On  a  garnishee's  answering,  that  he 
has  received  a  check  with  authority 
to  receive  the  amount  and  pay  it  to 
the  principal  debtor  on  certain  con- 
ditions which  have  been  complied 
with,  and  that  he  has  offered  to  pay 
the  principal  debtor  so  much  of  the 
amount  as  is  not  attached  to  this  pro- 
cess, he  can  not  be  charged  if  he  does 
not  state  and  is  not  asked  whether  he 
has  received  the  money  on  the  check. 
Lane  v.  Felt,  7  Gray  (Mass.)  491. 
Further  as  to  liability  on  answer,  see 
post,  §  639. 

Contra  where  fund  insufficient.  — 
When  a  trustee  is  required  to  distrib- 
ute funds  among  certain  individuals 
and  there  is  not  enough  to  satisfy  all 
the  purposes  of  the  trust,  the  share  to 
which  one  of  the  persons  will  be  en- 
titled can  not  be  secured  by  garnish- 
ment at  suit  of  a  creditor  of  such 
person.  CofBeld  v.  Collins,  4  Ired. 
(N.  C.)  L.  486. 
Funds  in  the  hands   of  a  trustee  to 


aicait  the  performance  of  some  act  by  a 
third  person.— Where  money  was  paid 
into  the  hands  of  an  attorney  to  be  by 
him  held  until  certain  deeds  were 
executed,  when  it  was  to  be  turned 
over  to  certain  persons,  it  was  held 
that  such  fund  was  a  trust  fund  in  his 
hands,  and  until  all  the  conditions  of 
the  trust  were  performed  the  fund 
could  not  be  reached  by  a  process  of 
garnishment  served  upon  the  attorney. 
Lackett  v.  Rumbaugh,  45  Fed.  Rep.  23. 

1.  McKenziev.  Noble,  13  Rich.  L.  (S. 
C.)  147. 

2.  Price  v.  Masterson,  35  Ala.  483 ; 
Lightfoot  v.  Rupert,  38  Ala.  666 ;  Mo- 
bile St.  Ry.  Co.  v.  Turner,  91  Ala.  213, 8 
So.  Rep.  684;  Cox  v.  Reeves,  78  Ga. 
543, 3  S.  E.  Rep.  620 ;  McDonald  v.  Gil- 
lett,  69  Me.  271 ;  Barkers.  Osborne,  71 
Me.  69 ;  Webb  v.  Peele,  7  Pick.  (Mass.) 
247 ;  Harmon  v.  Osgood,  151  Mass.  501, 
24  N.  E.  Rep.  401;  Randall's  Case,  1 
Caines  (N.Y.)  513;  Rogers  Locomo- 
tive, etc.,  Works  v.  Kelley,  88  N.  Y. 
234;  Hearnv.  Crutcher,  4  Yerger, 
(Tenn.)  461 ;  Mensing  v.  Engelke,  67 
Tex.  532,  4  S.  W.  Rep.  202;  Williams 
v.  Hill,  19  How.  (U.  S.)  246. 

But  before  a  trustee  having  an  ex- 
press trust  to  perform  can  be  held 
liable  by  others,  it  must  be  made  to 
appear  that  a  surplus  will  remain  in 
his  hands  after  the  performance  of 
the  trust  and  the  payment  of  the  ex- 
penses. Younkin  v.  Collier,  (Cir.  Ct.) 
47  Fed.  Rep.  571. 

Any  necessary  expenditures  by  the 
garnishee,  as  on  account  of  delay, 
etc.,  should  be  deducted  from  the  sur- 
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time  has  arrived,  although  he  may  be  ready  to  complete  his 
trust.1 

When  a  trust  fund  or  property  is  delivered  to  a  trustee,  for 
the  purpose  of  paying  the  general  indebtedness  of  the  grantor, 
then  such  trustee  may  be  made  garnishee  at  suit  of  a  general 
creditor.2  But  when  the  trustee  is  directed  to  pay  certain  in- 
debtedness, the  fund  can  not  be  reached  by  a  creditor  having 
a  demand  not  named  in  the  trust,8  unless  the  beneficiary  waive 


plus  in  the  hands  of  the  garnishee. 
Mobile  St.  Ry.  Co.  v.  Turner,  91  Ala. 
213,  8  So.  Rep.  684;  Williams  v.  Hill, 
19  How.  (U.  S.)  246. 

Gift  void  as  to  creditors,  as  to  surplus 
after  necessary  expenditures.  — Where 
the  donor  made  a  gift  saying,  "you 
take  this  money;  when  I  die,  bury 
me,  and  keep  the  rest,"  is  void  as  to 
the  excess  after  paying  the  funeral 
expenses  and  consequently  the  donee 
in  such  case  may  be  held  by  process 
of  garnishment  for  the  surplus  at  suit  of 
a  creditor  of  the  deceased.  Harmon  v. 
Oseood,151  Mass.  501,  24  N.E.Rep.401. 

When  no  surplus,  judgment  unavail- 
ing.— When  it  appears  that  the  pur- 
poses for  which  the  trust  was  created 
have  not  been  accomplished  and  that 
after  the  execution  of  the  trust  there 
will  be  no  surplus,  a  trustee  is  not 
liable  as  garnishee,  although  a  judg- 
ment may  be  entered  against  him  as 
such.  Lightfoot  v.  Rupert,  38  Ala. 
666. 

1.  New  Hampshire  I.  F.  Co.  v.  Piatt, 
5N.  H.193. 

When  the  time  has  arrived  for  the 
delivery  of  property  in  compliance 
with  an  express  trust  and  the  trustee 
has  sold  the  property,  the  money  he 
has  received  therefor  may  be  reached 
by  process  of  garnishment.  Brown  v. 
Silsby,  10  N.  H.  521. 

In  case  of  conversion  of  choses  in  ac- 
tion.— Although  a  trustee  can  not  be 
held  by  garnishment    for    notes    or 


securities  which  he  holds  for  the 
benefit,  and  as  the  agent,  of  another; 
yet  if  he  has  converted  them  to  his 
own  use,  he  stands  in  respect  to  them, 
and  to  the  principal  debtor,  in  the 
same  position  as  he  would  have  been 
had  he  actually  received  money  upon 
them,  and  therefore  may  be  charged  as 
a  garnishee  for  any  surplus  which 
would  remain  after  satisfying  the 
trust.     Smith  v.  Wiley,  41  Vt.  19. 

Where  trust  indefinite  fund  still  be- 
longs to  depositor. — Money  deposited 
without  any  specific  direction  as  to  its 
application  may  be  subjected  to  pro- 
cess of  garnishment  at  suit  of  a  cred- 
itor of  the  depositor.  Vance  v.  Geib, 
27  Tex.  272. 

2.  Arnold    v.   Elwell,    13   Me.   261 
Sanford  v.  Bliss,  12  Pick.  (Mass.)  116 
Parker    v.    Kinsman,    8    Mass.   486 
Noble  v.  Smith,  6  R.  I.  446;  Chapman 
v.  Mears,  56  Vt.  389;  First  Nat.  Bank 
v.  Brainerd,  28  Fed.  Rep.  917. 

When  agreement  as  to  trust  incom- 
plete.— As  to  the  appropriation  of  rail- 
way bonds  by  a  creditor  of  the  com- 
pany when  an  incomplete  contract 
exists  as  to  the  distribution  of  such 
bonds,  see  Warren  v.  Booth,  51  Iowa 
215. 

3.  Little  Wolf  R.  I.  Co.  v.  Jackson, 
66  Wis.  42. 

Where  a  trust  was  created  for  the 
purpose  of  paying  certain  creditors 
and  the  name  of  one  of  the  creditors 
intended  to  be  paid  was  omitted  there- 
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his  right  to  the  fund  by  consenting  that  judgment  may  be  en- 
tered for  the  attaching  creditor ;  in  which  case  the  garnishee 
can  not  defend  on  the  ground  that  he  is  bound  to  pay  the  fund  to 
the  cestui  que  trust.1  Until,  however,  the  third  person  to  whom 
the  trustee  is  directed  to  pay  a  fund,  knows  of  it  and  in  some 
manner  recognizes  such  trustee  as  his  debtor,  the  fund  remains 
the  property  of  the  person  creating  the  trust,  and  can  not  be 
reached,  by  a  creditor  of  the  person  for  whom  the  trust  was 
created,  by  process  of  garnishment.2  Such  fund  may  be  gar- 
nished by  another  creditor  of  the  person  creating  the  trust.3 
And  although  the  trustee  may  have  paid  the  fund  on  the  de- 
mand of  a  creditor  of  the  person,  he  may  yet  be  held  liable  in 
such  a  garnishment  proceeding.4 

§532.    (b)   Executors   and  administrators  as  trustees. — 

When,  by  will,  legacies  are  demised  for  a  lawful  purpose,  the 
executor  or  administrator  is  a  trustee  for  the  fulfillment  of  the 
purposes  of  the  will  and  governed  by  the  rules  relating  to 
trustees  in  general ;  therefore,  funds  of  the  estate  in  their 
hands  can  not  be  secured  by  process  of  garnishment  to  satisfy 
general  indebtedness  until  the  trust  is  fulfilled.5  But  legacies 
when  due  from  the  executor  may  generally  be  secured  by  a  pro- 
cess of  garnishment  at  suit  of  a  creditor  of  the  legatee.6     The 

from,  the  trustee  can  not,  after  he  has  of  money  belonging  to  the  defendant 
paid  the  fund  to  the  creditors  named,  in  the  attachment,  but  which  he  was 
be  held  as  a  garnishee  for  one  not  informed  by  him  was  to  be  paid  over 
named.  Woodward  v.  Wyman,  53  Vt.  to  another  person,  but  that  person  had 
645.  given  no  notice  of  any  claim  to  it.  a 
Where  a  garnishee  has  agreed  to  judgment  against  the  garnishee  con- 
pay  certain  debts  of  the  principal  demning  the  money  as  the  property 
debtor  to  the  amount  of  his  indebted-  of  the  defendant  in  attachment  was 
ness  to  him,  then  he  can  not  be  held  correct.  Baker  v.  Moody,  1  Ala.  315. 
liable  in  garnishment.  Beardsley  v.  3.  Witter  v.  Little,  66  Iowa  431. 
Beardsley,  23  111.  App.  317.  4.  Huntley  v.  Stone,  4  Wis.  91. 

1.  Des  Moines  Sav.  Bank  v.  Colfax  5.  Chase   v.  Currier,  63  N.  H.   90; 
Hotel  Co.,  88  Iowa  4, 55  N.  W.  Rep.  67.  Banfield  v.   Wiggin,   58   N.   H.    155; 

2.  Huntley    v.   Stone,   4    Wis.   91;  Carson    v.   Carson,    6   Allen   (Mass.) 
Ridge  v.  Olmstead,  73  Mo.  578 ;  Baker  397 ;  White  v.  White,  30  Vt.  338. 

v.  Moody,  1  Ala.  315.  6.  Cady  v.  Comey,  10  Mete.  (Mass.) 

Where  such  a  garnishee  answered    459 ;  ante,  §§  510  and  512. 
that  he  had  in  his  possession  a  sum        As  to  garnishment  where  the  testa- 

Att.  58 
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rule  regarding  the  recognition  of  the  trustee  as  a  debtor  by  the 
beneficiary,  as  indicated  in  the  preceding  section,  applies.1 

§533.    (c)  Trustee  charged  with  support  of  an  individual. 

— A  trustee  charged  with  the  support  of  another  person  is  not, 
during  the  life  of  such  person,  a  debtor  to  him  when  the  con- 
sideration does  not  move  from  the  person  to  be  supported; 
therefore  the  trustee  can  not  be  held  liable  by  process  of  gar- 


mentary  trustee  was  not  to  be  "sub- 
ject to  execution,  attachment,  or  se- 
questration of  any  debts  or  liabilities" 
"of  the  cestui  que  trust,"  see  Guardi- 
ans, etc.,  v.  Mintzer,  16  Pbila.  (Pa.) 
449 ;  Thackara  v.  Mintzer,  39  Legal 
Intelligencer  (Pa.)  459.  Compare 
Smith  v.  Moore,  1  Ala.  Sel.  Cas.  342. 

Annuities  for  life.-  -It  has  been  said 
that  there  is  nothing  immoral  or  un- 
conscientious in  a  father  providing  a 
trust  fund  for  the  support  of  his  child 
which  shall  not  be  made  liable  for  the 
debts  of  such  child,  and  that  such  a 
provision  will  not  be  in  conflict  with 
a  statute  making  estates  held  in  trust 
subject  to  the  payment  of  the  debts  of 
the  cestui  que  trust.  Pope's  Exec'rs  v. 
Elliott,  8  B.  Mon.  (Ky.)  56. 

The  rule  is  that  when  a  testament- 
ary trustee  is  given  a  discretion  to 
pay  the  fund  or  a  part  thereof  as  he 
may  think  proper  to  the  beneficiary 
or  for  his  support,  then  such  indebted- 
ness not  being  absolute  within  the 
rule,  ante,  §§  480  and  481,  the  trustee 
can  not  be  held  as  a  garnishee  at  suit 
of  the  beneficiary's  creditor.  Keyser 
v.  Nicholas,  7  Phila.  150;  Hall  v.  Wil- 
liams, 120  Mass.  344;  Bridgen  v.  Gill, 
16  Mass.  522;  Still  v.  Spear,  45  Pa.  St. 
168;  White  v.  Jenkins,  \6  Mass.  62; 
Clement  v.  Clement,  19  N.  H.  460. 
But  where  a  trust  is  created  for  one 
for  life  with  no  restriction  upon  alien- 
ation or  provision  against  liabilities 


for  debts,  the  income  is  subject  to  at- 
tachment at  suit  of  the  beneficiary's 
creditor,  notwithstanding  the  manifest 
intention  of  the  testator  to  provide 
maintenance  for  the  cestui  que  trust 
is  thus  defeated.  Estates  of  James 
McCann,  16  Phila.  (Pa.)  224. 

l]7ien  payment  restricted. — Where  a 
fund  was  to  be  paid  to  the  testator's 
daughter  in  person,  and  not  upon  any 
order  or  assignment  by  her,  it  was  not 
permitted  to  be  held  in  the  trustee's 
hands  by  process  of  garnishment. 
Steib  v.  Whitehead,  111  111.  247. 

Legacy  uncalled  for. — Where  a  trus- 
tee was  directed  by  a  testator  to  apply 
the  income  of  certain  property  annu- 
ally for  the  support  of  certain  daugh- 
ters, and  which  income  had  never 
been  called  for,  it  was  held  that  it 
could  not  be  reached  by  process  of 
garnishment  sued  out  by  a  creditor  of 
such  daughters.  Hinckley  v.  Williams, 
1  Cush.  (Mass.)  490.  See  the  reason 
for  the  rule,  ante,  §521. 

1.  Where  a  husband  entitled  to  legacy  of 
a  wife. — Where  a  legacy  was  for  the 
use  of  the  husband  and  wife  during 
their  joint  lives,  in  a  state  where  the 
husband  was  entitled  to  the  whole  in- 
come during  the  joint  lives  of  himself 
and  wife,  such  income  was  held  sub- 
ject to  garnishment  at  suit  against 
the  nusband.  Napier  v.  Wightman, 
Spears  (S.  C.)  Ch.  357. 
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nishment  at  suit  of  a  creditor  of  such  persons.1  But  where 
the  trustee  has  failed  to  provide  such  support,  and  the  party  to 
be  supported  has  been  awarded  a  specific  sum  because  of  such 
failure,  then  such  award  becomes  an  indebtedness  subject  to 
attachment  by  process  of  garnishment  at  suit  of  a  creditor  of 
the  person  entitled  thereto.2 

A  son  who  is  under  obligation  for  the  payment  of  certain 
sums  of  money,  and  the  delivery  of  certain  quantities  of  pro- 
vision to  his  father,  at  fixed  times  in  each  year  during  his 
father's  life,  can  not  be  charged  by  process  of  garnishment  at 
suit  of  his  father's  creditors  for  anything  not  actually  payable. 
Future  payments  being  contingent  they  can  not  be  reached.3 
A  son  who  supports  his  indigent  father  is  not  liable  as  a  gar- 
nishee at  suit  of  the  father's  creditor,  although  the  labor  per- 
formed by  the  father  was  worth  more  than  the  support  fur- 
nished, if  the  father  claims  no  compensation  and  the  son  has 
made  no  promise  of  payment.4 

§  534.  When  effects  have  been  assigned — (a)  No  longer  the 
property  of  the  assignor. — An  assignment  made  upon  a  good 
consideration  divests  the  assignor  of  his  title  and  invests  the 
assignee  with  that  title.     The  entire  estate  passes  to  the  as- 

1.  Briggs  v.  Beach,  18  Vt.  115.  with  the  support  of   another  during 
Widow's  award  can  not  be  reached. —    life,  and  then  to  the  payment  of  a 

When  a  probate  court  makes  an  al-  fund  or  balance  due  to  another  person, 

lowance  for  the  support  of  a  widow  the  balance  does  not  become  due  to 

out  of  the  proceeds  of  the  estate,  such  such  third  person  until  after  the  death 

sum  can  not  be  reached  by  process  of  of  the  other,  and  before  then  it  can 

garnishment  served  upon  the  executor  not  be  garnished  by  a  debtor  of  such 

or  administrator,  although  a  special  third  person.     Morey  v.   Sheltus,   47 

statute  in  force  may  provide  that  any  Vt.  342. 

debt, legacy  or  distributive  share  which  3.  Say  ward  v.  Drew,  6  Me.  263. 

is  or  may  become  due  to  any  person  Where  a  son  receives  a  fund  belong- 

from  the  estate  of  the  deceased  per-  ing  to  the  father,  for  which  he  might 

son,  his  creditors  may  attach,  in  the  be  otherwise  charged,  yet  where  he  is 

hands  of  the  executor  or  administra-  under  obligation  to  see  to  his  board, 

tor.     Barnum  v.  Boughton,  55  Conn,  etc.,   it  is  proper  matter  to  set    off 

117.  against  other  demands.     Sampson  v. 

2.  Dickinson  v.  Dickinson,   59  Vt.  Hyde,  16  N.  H.  492. 

678,  10  Atl.  Rep.  821.  4.  Cobb  v.  Bishop,  27  Vt.  624. 

Surplus.  —  Where   one   is    charged 


914 


EFFICIENCY    OF    GARNISHMENT. 


§534 


signee  and  no  longer  belongs  to  the  assignor.1  And  a  written 
assignment  bearing  a  certain  date  will,  when  there  is  nothing  to 
repel  the  presumption  that  it  bears   its  true  date,  be  effectual 


1.  Lewis  v.  Commissioners,  14  Colo. 
371 ;  Van  Winkle  v.  Iowa  Iron,  etc., 
Fence  Co.,  56  Iowa  245;  Stockton  v. 
Hall,  Hardin  (Ky.)  160;  Porter  v.  Bill- 
iard, 26  Me.  448;  Emery  v.  Lawrence, 
8  Cush.  (Mass.)  151;  Perkins  v.  Par- 
ker, 1  Mass.  117;  Anderson  v.  Odell, 
51  Mich.  492;  Coleman  v.  Scott,  27 
Neb.  77. 

An  agreement,  which  is  not  based 
upon  a  new  consideration,  between  a 
creditor  and  a  debtor,  that  the  former 
shall  pay  a  certain  third  person  is 
not,  in  the  absence  of  assent  by  such 
third  person,  and  does  not  create, 
such  an  interest  in  such  third  person 
as  will  prevent  the  debt  from  being 
held  by  attachment  in  a  suit  against  a 
creditor.  Kelly  v.  Roberts,  40  N.  Y. 
432. 

What  is  an  assignment.— An  assign- 
ment or  alienation,  to  defeat  an  at- 
tachment, must  be  a  valid  transfer  of 
the  estate  from  one  to  the  other.  Pol- 
lard v.  Somerset,  etc.,  Ins.  Co.,  42  Me. 
221 ;  Masters  v.  Madison,  etc.,  Ins.  Co., 
11  Barb.  (N.Y.)  624.  It  must  be  a  valid 
transfer  of  the  funds  or  property.  A 
mere  promise  of  a  debtor  to  pay  a 
creditor  out  of  a  particular  fund  when 
collected,  does  not  operate  as  a  trans- 
fer of  the  fund  of  the  creditor.  If  it 
did  it  would  operate  as  an  extinguish- 
ment of  the  debt  by  such  mere  promise 
and  the  fund  would  be  at  the  risk  of 
the  creditor  contrary  to  the  rules  of 
law  and  perhaps  of  the  intent  of  the 
parties  Connely  v.  Harrison,  16  La. 
Ann.  41. 

The  fact  that  a  vendor  directs  his 
vendee  to  pay  the  indebtedness  of  the 
former,  to  certain  third  persons  from 
a  balance  of  purchase-money  in  the 


hands  of  the  latter  does  not  amount 
to  an  assignment  thereof,  so  as  to 
constitute  the  vendee  the  debtor  of 
the  vendor's  creditors.  Therefore, 
the  vendee  may  still  be  made  a  gar- 
nishee at  suit  of  a  creditor  of  the  ven- 
dor, and  if  such  vendee,  after  notice 
of  the  garnishing  creditor's  lien,  pay 
over  such  money  according  to  the 
direction  of  the  vendor,  he  will  never- 
theless be  liable  to  the  garnishing 
creditor.  Keithley  v.  Pitman,  40  Mo. 
App.  596. 

A  power  of  attorney  authorizing 
one  to  collect  money  on  a  fire  insur- 
ance policy  and  with  it  to  pay  a  cer- 
tain debt  is  not  such  an  assignment  of 
the  policy  as  to  prevent  the  money 
due  thereon  and  still  in  the  company's 
hands,  from  being  secured  by  gar- 
nishment sued  out  by  another  creditor 
of  the  assured.  Greenwood  v.  Boyd 
&  Baxter  Furniture  Factory,  86  Ga. 
582,  13  S.  E.  Rep.  128. 

Neither  is  a  power  of  attorney  giv- 
ing authority  to  sell  certain  stock  to 
pay  certain  debts,  and  place  the  bal- 
ance to  the  credit  of  the  owner.  Cobb 
v.  Champlin,  33  Miss.  406.  The  bal- 
ance is  attachable.     See  post,  §  545. 

One  case  in  Pennsylvania  holds  to 
the  contrary,  and  says  that  the  power 
of  attorney  to  collect  certain  sums  of 
money  and  pay  certain  creditors  is 
virtually  an  assignment,  because  it 
holds  that  such  a  power  is  no  longer 
revocable,  and  that  such  an  assign- 
ment comes  within  the  purview  of 
acts  relating  to  transfers  for  the  bene- 
fit of  creditors.  The  same  case  further 
holds  that  the  statute  requiring  such 
an  assignment  to  be  recorded,  an  omis- 
sion so  to  do  would  leave  the  fund, 
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and  take  priority  over  subsequent  alienations  or  liens,  although 
no  evidence  be  made  of  its  delivery  or  of  its  receipt  and  ac- 
ceptance at  such  prior  time  by  the  assignee.1  And  where  an 
assignment  of  title  is  shown,  it  will  be  considered  as  continu- 
ing to  exist  until  there  has  been  proof  given  from  which  it  can 
be  inferred  that  it  has  been  impaired  or  destroyed.2 

§535.    (b)  Can  not  be  secured  to  satisfy  his  debt— When 

the  owner  has  lost  all  power  over  his  property,  and  when  title 
to  it  has  become  legally  vested  in  another,  or  where,  for  a 
valuable  consideration,  his  claim  against  a  third  person  has 
been  assigned,  his  creditors  can  not  recover  such  indebtedness 
by  process  of  garnishment  served  upon  the  one  who  did  hold 
the  property  or  owe  the  debt.3 

§536.  (c)  Assignee's  equitable  interest  will  be  protected 
from  garnishment.— The  real  owner  of  a  fund  or  property, 
although  he  derived  his  title  through  an  equitable  assignment, 
has  such  an  interest  therein  as  will  be  protected  by  law  against 

when  collected,  subject  to  attachment    note;  Kingman  v.  Perkins,  105  Mass. 
bv  the  assignor's  creditors.    Watson    111. 

,   Bagaley,  12  Pa.  St.  164.  If  an  infant,  for  a  good  considera- 

'  Assignment  of  interest  in  joint  prop-  tion,  assign  a  debt  due  to  ham,  it  can 
eru,  -Where  one  of  two  joint  owners  not  thereafter  be  attached  by  garnish- 
assigns  his  interest  in  a  chattel  or  ment  in  a  suit  against  him.  Kingman 
fund,  his  creditor  can  not  acquire  any  v.  Perkins,  105  Mass.  111. 
interest  therein  by  attachment,  not  Bent  follows  assignment  of  reversion. 
even  by  attachment  of  a  judgment  -Garnishees,  when  served,  were 
inadvertently  entered  in  favor  of  tenants  for  years  under  rent  reserve 
both     Manny  v.  Adams,  32  Iowa  165.     payable  quarterly.  The  defendant  had 

1  Wallace  v.  Maronev,  6  Mackey  purchased  the  reversion  from  the 
m  C)  221-  SandidgeV  Graves,  1  landlord.  No  rent  fell  due  until  Janu- 
Patton  Jr.  &  H.  (Va.)  101.  ary  following,  after  service  of  process 

2  Porter  «.  Bullard,  26  Me.  448.  In    the    meantime    the    defendants 

3  St  John  v.  Smith,  1  Boot  (Conn.)  property  was  assigned  in  bankruptcy. 
156-  Horn  v.  Booth,  22  111.  App.  385;  It  was  held  that  the  rent  not  being 
Eas'lev  v.  Gibbs,  29  Iowa  129 ;  Bank  of  due  followed  the  reversion  and  passed 
St  Mary  v.  Morton,  12  Rob.  (La.)  with  it  to  the  assignee  and  that  the 
409;  Porter  v.  Bullard,  26  Me.  448;  garnishees  were  not  liable,  kvans  v. 
Taylor  v.  Collins,  5  Gray  (Mass.)  50,    Hamrick,  61  Pa.  St.  19. 
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attaching  creditors   of  the  assignor,  and  against  all  others  ex- 
cept those  who  have  superior  equities.1 

§537.  (d)  Same— Assigned  choses  in  action  can  not  be 
reached  by  assignor's  creditors.— Choses  in  action  other  than 
negotiable  instruments,2  which,  without  fraud,  have  been 
equitably  assigned,  are  no  longer  the  property  of  the  assignor, 
and  therefore  can  not  be  garnished  at  suit  of  the  assignor's 
creditors.  And  the  fact  that  the  assignee  can  not,  in  many 
states,  maintain  an  action  at  law,  but  must  sue  in  the  name  of 
the  assignor,  does  not  effect  the  rule;  the  garnishing  creditor 
can  stand  on  no  better  footing  than  his  debtor,  and  the  assignor 
has  lost  control  over  it.3  The  effect  of  the  common  law  rule, 
compelling  the  assignee  to  sue  in  the  name  of  the  assignor,  is, 
that  the  assignee  takes  the  chose  in  action  subject  to  all  the 
equities  existing  between  the  original  parties  at  the  time  of  the 


1.  Chamberlin  ».  Gilman,  10  Colo. 
94,  14  Pac.  Rep.  107;  Haas  v.  Old  Nat. 
Bank,  91  Ga.  307,  18  S.  E.  Rep.  188; 
Carr  v.  Waugh,  28  111.  418 ;  Ives  v.  Ad- 
dison, 39  Kan.  172;  Neil  v.  Tenney, 
42  Me.  322;  Bishop  v.  Holcomb,  10 
Conn.  444;  Jackson  v.  Burgott,  10 
Johns.  (N.  Y)  457. 

A  keeper  of  a  boarding  house  made 
an  agreement  with  a  railroad  com- 
pany whereby  the  bills  due  from  the 
employers  were  to  be  deducted  from 
their  pay  and  forwarded  to  the  board- 
ing house  keeper  each  month.  After 
this  he  procured  a  bank  to  advance 
money  to  him  on  the  credit  of  the 
amount  which  was  to  fall  due  on  the 
following  pay-day,  promising  to  turn 
the  same  over  to  the  bank.  The  rail- 
road company  consented  to  transfer 
these  payments  to  the  bank.  This  ar- 
rangement was  held  to  be  an  equita- 
ble assignment  of  such  sums,  vesting 
the  title  in  the  bank  beyond  the  reach 
of  process  of  garnishment  at  suit  of 
the  boarding  house  keeper's  creditor 
and  served  upon  the  railroad  com- 


pany.. Chamberlin  v.  Gilman,  10  Colo. 
94,  14  Pac.  Rep.  107. 

2.  Another  rule  applies  to  negotia- 
ble instruments,  post,  §564  et  seq. 

3.  McKinney  v.  Alvis,  14  111.33; 
Hackett  v.  Martin,  8  Me.  77;  Bean  v. 
Simpson,  16  Me.  49;  Littlefield  v. 
Smith,  17  Me.  327;  Bartlett  v.  Pear- 
son, 29  Me.  9;  Gore  v.  Clisby,  8  Pick. 
(Mass.)  555 ;  Providence  County  Bank 
v.  Benson,  24  Pick.  (Mass.)  204,  210; 
Gardner  v.  Hoeg,  18  Pick.  (Mass.) 
168;  Dix  v.  Cobb,  4  Mass.  508;  Spear 
v.  Rood,  51  Mich.  140;  Langley  v. 
Berry,  14  N.  H.  82;  Muir  v.  Schenck, 
3  Hill  (N.  Y.)  228 ;  Raymond  v.  Squire, 
11  Johns.  (N.  Y.)  47;  Anderson  v. 
Van  Alen,  12  Johns.  (N.  Y.)  343; 
Raiguel  v.  McConnel,  25  Pa.  St.  362; 
Stevens  v.  Stevens,  1  Ashmead  (Pa.) 
190;  Canal  Co.  v.  Insurance  Co.,  2 
Phila.  (Pa.)  354;  United  States  v. 
Vaughan,3  Binn.(Pa.)  394;Caldwell  v. 
Vance,  cited  in  3  Binn.(Pa.)  400;Cor- 
ser  v.  Craig,  1  Wash.  (U.  S.  S.S.)424; 
Taylor  v.  Gillean,  23Tex.508;Mande- 
ville  v.  Welch,  5  Wheaton  (U.  S.)  277. 


§537 


SAME ASSIGNED    CHOSES    IN    ACTION,    ETC. 


917 


transfer;1  but  this  does  not  subject  him  to  "latent"  equities. 
He  must  have  express  or  constructive  notice  of  them  at  the 
time  of  the  assignment.2 


1.  Faull  v.  Tinsman,  36  Pa.  St.  108; 
Mangles  v.  Dixon,  3  H.  L.  Cas.  (Eng.) 
702;  Life  Ins.  Society  v.  Polly,  5  Jur. 
N.  S.  (Eng.)  129. 

2.  Livingston  v.  Dean,  2  Johns.  Ch. 
(N.  Y.)  479. 

Book  accounts  come  within  the  rule 
in  Pennsylvania.  Raiguel  v.  McCon- 
nell,  25  Pa.  St.  362.  But  in  Connecti- 
cut a  book  debt  can  not  be  assigned 
so  as  to  make  the  debtor  chargeable 
to  the  assignee  without  actual  notice 
is  given  to  the  debtor.  Until  he  re- 
ceives actual  notice  of  the  assignment 
he  is  the  debtor  of  the  assignor  and 
liable  in  garnishment  as  such.  Wood- 
bridge  v.  Perkins,  3  Day  (Conn.)  364. 

Property  that  has  been  transferred 
absolutely  and  in  good  faith  by  a  pub- 
lic officer  to  secure  his  official  bonds- 
men, is  beyond  the  reach  of  process 
of  garnishment.  Spear  v.  Rood,  51 
Mich.  140. 

Proof  of  assignment. — Proof  that  an 
assignment  has  been  made,  is  suffi- 
cient, without  exhibiting  the  security 
or  offering  evidence  of  the  assignment, 
where  no  request  is  made  therefor. 
Bean  v.  Simpson,  16  Me.  49. 

Parol  assignment. — Where  a  debt  is 
actually  due  under  an  existing  con- 
tract it  can,  for  a  valuable  and  ade- 
quate consideration,  be  verbally  as- 
signed, and  when  so  assigned  will 
thereafter  be  beyond  the  reach  of 
process  of  garnishment  sued  out  by 
a  creditor  of  the  assignor.  Such 
assignment  transfers  an  equitable 
interest  and  this  is  protected  by 
the  law.  Porter  v.  Bullard,  26  Me. 
448 ;  Simpson  v.  Bibber,  59  Me.  196 ; 
Neuman  v.  Calumet  &  H.  M.  Co.,  57 
Mich.  97;  Prescott  v.  Hull,  17  Johns. 


(N.  Y.)  284;  Panton  v.  Griffin,  72  N. 
C.  362. 

A  note  or  bond  may  be  assigned 
upon  a  valuable  consideration  by 
mere  delivery  to  the  assignee  for  his 
use.     Robbins  v.  Bacon,  3  Me.  346. 

Debt  not  due— A.  debt  which  is  not 
due  may  be  effectually  assigned  so  as 
to  pass  title  at  the  time  of  the  assign- 
ment and  be  valid  against  a  subse- 
quent attaching  creditor.  Garland  v. 
Harrington,  51  N.  H.  409;  Kane  v. 
Clough,  36  Mich.  436 ;  Weed  v.  Jewett, 
2  Mete.  (Mass.)  608.  As  to  an  assign- 
ment of  wages  which  must  be  in  writ- 
ing to  protect  them  from  garnishment 
in  New  Hampshire,  see  Thompson  v. 
Smith,  57  N.  H.  306. 

A  wntten  order  accepted  is  an  assig7i- 
ment. — Where  a  debtor  writes  an  order 
upon  his  creditor  requesting  him  to 
pay  to  a  third  person  a  certain  fund, 
it  is  an  equitable  assignment  of  the 
fund  and  will  be  protected  against 
subsequent  proceedings  by  garnish- 
ment. Robbins  v.  Bacon,  3  Greenl. 
(Me.)  346;  Conway  v.  Cutting,  51  N. 
H.  407.  And  such  an  accepted  order 
on  a  part  of  a  fund  amounts  to  a 
transfer  to  so  much  as  is  necessary  to 
pay  the  order.  Montague  v.  Myers, 
llldeisk.  (Tenn.)  539. 

A  written  order  to  an  agent  or  attor- 
ney is  not. — A  written  order  from  a 
client  to  his  attorney  instructing  the 
latter  to  pay  certain  creditors  certain 
moneys  arising  from  certain  claims 
when  collected,  the  same  being  in  his 
hands  for  collection,  does  not  amount 
to  an  assignment  of  the  claims  or  of 
the  money  collected  upon  them. 
Therefore,  the  ownership  of  the  claim 
being  unchanged,  the  claim  may  be 
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Glioses  in  action  may  be  the  subject  of  garnishment  in  Illi- 
nois under  a  special  statute,  but  they  must  be  due  and  owing 
and  must  be  of  a  legal  and  not  a  mere  equitable  character. 
They  must  be  of  such  indebtedness  as  can  be  recovered  in  an 
action  of  debt  or  indebitatus  assumpsit  in  the  name  of  the  prin- 
cipal debtor  against  the  garnishee.1 

§538.  (e)  Assignment  binds  garnishee  though  he  have  no 
notice  till  after  service  of  process. — A  bona  fide  assignment  of 
a  debt,  previous  to  the  service  of  process  of  garnishment  upon 
the  debtor,  compels  the  debtor  to  pay  the  assignee,  although  he 
have  no  notice  of  the  assignment  until  after  he  is  served  with 
process  of  garnishment  at  suit  of  his  former  creditor — the  as- 
signor; that  is  to  say,  he  can  not  be  held  as  a  debtor  of  the 
assignor  although  he  have  no  notice  of  the  assignment  when 
the  debt  is  garnished,  if  in  fact  the  assignment  was  previously 
made.2  A  contrary  rule  has  been  applied  in  a  few  states, 
wherein  it  has  been  held  that  an  assignment  of  a  chose  in  ac- 


reached  by  garnishment  at  suit  of  the 
client's  creditors.  Sterrett  v.  Miles,  87 
Ala.  472;  Clark  v.  Cilley,  36  Ala.  652; 
Coleman  v.  Hatcher,  77  Ala.  217 ; 
Thweatt  v.  McCullough,  84  Ala.  517. 

1.  Webster  v.  Steele,  75  111.  544. 

2.  Walling  v.  Miller,  15  Cal.  38; 
Whitten  v.  Little,  Ga.  Dec,  Part  II, 
99;  Stephenson  v.  Walden,  24  Iowa 
84;  Norton  v.  Piscataqua  Ins.  Co., 
Ill  Mass.  532;  Smith  v.  Sterritt,  24 
Mo.  260 ;  Knapp,  Stout  &  Co.  v.  Stand- 
ley,  45  Mo.  App.  264;  Schoolfield  v. 
Hirsh,  71  Miss. 55,14  So.  Rep.  528 ;  San- 
born v.  Little,  3  N.  H.  539 ;  Stevens  v. 
Stevens,  1  Ashm.  (Pa.)  190;  Tracy  v. 
McCarty,  12  R.  I.  168;  Tazewell  v. 
Barrett,  4  Hening  &  Mun.  (Va.)  259; 
Miller  v.  Hubbard,  4  Cranch  Cir.  Ct. 
451. 

The  principal  is  applied  to  the  as- 
signment of  an  insurance  policy  in 
Wakefield  v.  Martin,  3  Mass.  558. 


When  recorded,  as  required  by  stat- 
ute.    Hart  v.  Forbes,  60  Miss.  745. 

The  principal  applied  to  the  assign- 
ment of  a  judgment  in  Knapp,  Stout 
&  Co.  v.  Standley,  45  Mo.  App.  264, 
and  Schoolfield  v.  Hirsh,  71  Miss.  55, 
14  So.  Rep.  528. 

Erroneous  judgment  no  protection. — 
Where  a  judgment  is  entered  against 
the  garnishee  in  such  a  case,  it  will 
not  protect  him  against  a  subsequent 
recovery  by  the  assignee  who  took 
title  by  assignment  prior  to  the  gar- 
nishment. Funkhouser  v.  How,'  24 
Mo.  44. 

Unless  answer  appear  at  large  on  the 
record. — The  garnishee, to  protect  him- 
self in  such  a  case,  should  have  his 
answer  entered  at  large  on  the  record, 
and  then,  if  the  court  decides  erron- 
eously, he  can  prosecute  an  appeal  or 
writ  of  error  to  correct  it.  Stockton 
v.  Hall,  Hard.  (Ky.)  160;  Marsh  v. 
Davis,  24  Vt.  363. 
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tion  is  not  completed,  so  as  to  vest  the  title  absolutely  in  the 
assignee,  until  notice  of  the  assignment  is  given  to  the  debtor; 
and  that  attachment  in  the  time  intervening  between  the  actual 
assignment  and  the  giving  of  notice  to  the  debtor  will  take 
priority  over  the  assignment.1 

§  539.    (f )  Notice  prior  to  judgment  necessary.— Although 
process  of  garnishment  will  not  reach  money  or  property  in 
the  hands  of  the  debtor  where  the  same  has  been  previously 
assigned  by  the  creditor,  even  though  the  debtor  had  no  notice 
of  such  assignment  at  the  time   he  is   served  with  the  pro- 
cess; yet  notice  of  the  assignment  must  be  given  to  him  m  time 
for  him  to  bring  the  fact  of  the  assignment  to  the  attention  of 
the    court,  by    his  answer    or  supplementary    answer,  before 
judgment  is  entered  against  him  in  the  proceeding.2     It  must 
be  actual  notice  given  by  a  party  to  the  proceeding  and  not 
simply  information  of  the  fact  derived  from  a  mere  stranger. 
It  must  be  such  notice  that  the  garnishee  may  be  enabled  to 
state  the  assignment  as  a  fact.4     One  case  holds  that  the  gar- 
nishee must  not  only  have  notice  of  the  assignment  of  the  fund 
in  his  hands  belonging  to  the  attachment  defendant,  but  that 
the  notice  must  be  accompanied  by  evidence  of  the  assignment, 
otherwise  the  garnishee  will  be  bound  to  disclose  the  fact  that 
he  has  such  fund  and  the  fund  will  be  held  by  garnishment. 

I.Robertson  ..  Baker,  10  Lea  Hatheway  v.  Reed  127  Mass  136; 
(Term.)  300;  Clodfelter  v.  Cox,  1  Jason ..  Antone,  131  Mass.  534 ;  Eagan 
Sneed  (Tenn.)330;  Penniman  v.  v.  Luby,  133  Mass.  543. 
S^ith,  5  Lea  (Tenn.)  130 ;  Brown  •.  2.  dark  .Few  62  Al*  243 ;  Fan- 
Ay  res  33  Cal.  525 ;  Succession  of  Ris-  ton  v.  Fairchild  Co.  Bank  23  Conn, 
lev  11  Rob  (La.)  298;  Golsan  v.  485;  Woodward «.  Brooks,  18111.  App. 
Powell,  32  La.  Ann.  521;  Nichols  •.  150;  Smith  v  Clarke  9  Iowa  241; 
Hooper,  61  Vt.  295,  17  Atl.  Rep.  134.  Stockton   v.   Hall,    Hard    (Ky.)   Ib0, 

Becord  of  assignment  of  wages.^-Thzt  Northam   v.    Cartnght    10R.  I.  19, 
a  debtor  may  be'  charged  with  notice  Ward  v.  Morrison,  25  Vt .593 
of    the    assignment  of    wages  to  be  3.  Peck  .Walton,  25 1  Vt   33;  corn- 
earned  in  the   future,  statutes  have  pare  Seward  v.  Heflm,  20  Vt.  144 
been  passed  making  it  obligatory  that  4.  McAllister  •.  Brooks,  22  Me  80 
such    assignments   be   recorded  in  a  5.  Miner  v.  Kosek,  (Pa.  Com.  PI.)  7 
record     provided    for    that    purpose.  Kulp  72.                                _ 
Somers  v.   Keliher,   115    Mass.    165;  In  Connecticut  the  rule  is  that  notice 
O'Connor  v.   Cavan,  126  Mass.    117;  must  be  given  within  a  '  reasonable 
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§  540 


Notice  of  assignment  given  after  judgment  is  rendered  in 
the  garnishment  proceedings  is  wholly  ineffective;1  and,  a 
fortiori,  an  assignment  after  garnishment  will  have  no  effect 
whatever  towards  passing  title  so  as  to  defeat  the  attachment.2 

§540.  (g)  Any  notice  sufficient  before  service  of  garnish- 
ment.— When  a  debt,  fund  or  property  has  been  assigned  for  a 
good  and  valuable  consideration,  and  notice  has  been  given  to 
the  debtor  of  that  fact,  the  same  is  beyond  the  reach  of  the  as- 
signor's creditors  by  process  of  garnishment,  no  matter  in  what 
way  the  debtor  was  informed  of  the  assignment.  It  is  suffi- 
cient that  he  know  that  his  creditor  is  divested  of  all  his  right 
to  the  debt  assigned.3     A  notice  of  assignment  received  by  the 


time."  Bishop  v.  Holcomb,  10  Conn. 
444;  Vanbuskirk  v.  Hartford  F.  I. 
Co.,  14  Conn.  141. 

In  Rhode  Island  an  assignment  of 
wages  to  be  earned  in  the  future  under 
an  existing  contract  will  take  priority 
over  a  subsequent  garnishment,  if  the 
garnishee  have  notice  of  the  assign- 
ment in  time  to  enable  him  to  disclose 
it  to  the  court  and  thus  prevent  him- 
self from  being  charged  as  garnishee. 
Tiernay  v.  McGarity,  14  R.  I.  231. 

The  practice. — Where  a  garnishee 
admits  the  debt  to  be  owing  from  him 
or  the  property  to  be  in  his  possession 
and  alleges  by  his  answer,  or  at  any 
time  before  final  judgment,  that  he 
has  been  notified  that  the  third  per- 
son claims  the  title  to  or  an  interest  in 
the  same,  the  court  is  bound  to  sus- 
pend proceedings  against  him,  and  in 
Alabama  it  must  cause  notice  to  be 
issued  to  the  claimant  to  appear  at  the 
next  term  of  court  and  contest  with 
the  garnishing  creditor  the  right  to  the 
debt  or  property.  When  he  appears 
he  is  required  to  propound  his  claim 
in  writing  under  oath,  and  the  cred- 
itor must  take  issue  of  law  or  fact 
thereon.  The  validity  of  the  claim 
must  be  averred  by  the  claimant  and 


the  burden  of  establishing  it  rests 
upon  him.  Clark  v.  Few,  62  Ala.  243 ; 
Scott  v.  Stallsworth,  12  Ala.  25;  Camp 
v.  Hatter,  11  Ala.  151 ;  Brooks  v.  Hild- 
reth,  22  Ala.  469.  Further  as  to  "Is- 
sue on  Answer,"  see  post,  §651;  and 
as  to  "Interpleader,"  post,  §  671. 

1.  Noble  v.  Thompson  Oil  Co.,  79 
Pa.  St.  354. 

2.  Shuler  v.  Bryson,  65  N.  C.  201 ; 
Southern  Md.  R.  Co.  v.  Moyer,  125 
Pa.  St.  506,  23  W.  N.  C.  554,  17  Atl. 
Rep.  461;  Vermilyea  v.  Roberts,  103 
Mass.  410;  Reeve  v.  Smith,  113  111.  47. 

Where  property  was  garnished  and 
then  assigned  and  afterwards  attached 
by  other  creditors  in  Illinois,  subse- 
quent attaching  creditors  who  obtain 
judgment  at  the  same  term  of  court 
with  the  original  garnishing  creditor 
took  priority  over  the  assignment. 
Reeve  v.  Smith,  113  111.  47. 

3.  Mannings.  Mathews,  70Iowa303, 
30  N.  W.  Rep.  749;  Bank  of  St.  Mary 
v.  Morton,  12  Rob.  (La  )  409;  Gillett 
v.  Landis,  17  La.  470;  Flints.  Frank- 
lin, 9  Rob.  (La.)  207;  Leahey  v.  Dug- 
dale,  41  Mo.  517 ;  Mowry  v.  Crocker,  6 
Wis.  326;  Newell  v.  Adams,  1  D.  Chip. 
(Vt.)  346. 

A  countv  treasurer  was  served  with 
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debtor  on  Sunday  is  sufficient  to  make  his  debt  payable  to  the 
assignee.1 

§541.  (h)  Answer  must  show  assignment.— If  the  debt, 
contract  or  property  on  which  it  is  sought  to  charge  the  gar- 
nishee has  been  assigned,  the  fact  must  be  made  to  appear  in 
the  garnishee's  answer,  or,  at  least,  before  judgment  is  entered 
against  the  garnishee ;  for  where  the  debtor  has  notice  of  the 
assignment  and  admits  the  debt  without  disclosing  that  fact, 
judgment  will  be  entered  against  him.  The  assignee  being  a 
party  to  this  suit,  he  will  not  be  bound  by  any  judgment 
entered  in  it;  therefore,  although  judgment  be  entered  against 
the  garnishee  and  the  garnishee  may  have  satisfied  the  same, 
he  will  nevertheless  be  liable  to  the  assignee  in  an  action 
brought  to  recover  the  debt  or  property.2 

§542.  (i)  Assignees  for  benefit  of  creditors  can  not  be 
made  garnishees.— In  states  providing  for  assignments  by  in- 
solvents for  the  benefit  of  creditors  it  is  a  well  established  rule 
that  a  debtor  in  failing  circumstances  may  make  a  deed  of 
assignment  of  all  his  property  to  a  certain  person  in  trust  for 
the  benefit  of  all  of  his  creditors  and  that  the  same  being  upon 
a  good  consideration  will  be  valid  in  law,  placing  the  title  be- 

process  of  garnishment  in  a  suit  against  v.  Mathews,    70  Iowa  303,  30  N.  W. 

a  railroad  company.     The   treasurer  Rep.  749. 

answered  that  he  had  money  in  his  1.  Crozier  v.  Shants,  43  Vt.  478. 

hands  as  treasurer,  which  was  part  of  2.  Davenport  v.  Woodbridge,  8 

a  tax  collected  in  aid  of  such  railroad  Greenl.  (Me.)  17 ;  Bunker  v.  Gilmore, 

company;    that    prior    to   service    of  40  Me.  88;  Larrabee  v.  Knight,  69  Me. 

garnishment  an  assignment  of  all  such  320;    Andrews    v.    Ludlow,    5    Pick. 

taxes  to  a  third  party  was  filed  in  his  (Mass.)  28 ;  Foster  v.  Sinkler,  4  Mass. 

office  by  the  railroad  company.     It  ap-  450 ;  Tabor  v.  Van  Vranken,  39  Mich, 

peared  over  the  signature  of  the  at-  793;  Page  v.  Thompson,  43  N.  H.  373; 

torney  for  the  assignee  of  the  taxes  Marsh  v.  Davis,  24  Vt.  363. 

that  the  instrument  of  the  assignment  In  Minnesota  the  payment  of  a  judg- 

was  a  true   copy  of  the  original.     It  ment  in  garnishment,  in   which  the 

was  held  that  this  was  a  sufficient  no-  garnishee  did  not  set  up  an  assignment 

tice  of  the  assignment  of  the  funds  in  of  which  he  had  notice,  has  been  held 

the  hands  of   the  treasurer,  and  the  to  be  a  good  defense  in  a  subsequent 

assignment  was  sufficiently  proved  by  suit  thereon  by  the  assignee.     Dodd 

the  introduction  of  the  copy,  no  ob-  v.  Brott,  1  Minn.  270. 
jection  being  made  thereto.     Manning 
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yond  revocation  by  the  assignor  and  beyond  the  reach  of  dis- 
senting general  creditors  by  process  of  garnishment  or  other- 
wise, while  the  property  remains  in  the  hands  of  the  assignee 
as  such.1 

The  insolvency,  however,  that  frustrates  an  ordinary  pro- 
cess of  law  in  favor  of  creditors,  must  be  some  legal  form  of 
insolvency  by  which  the  property  of  the  debtor  is  taken  into 
the  custody  of  the  law  to  be  administered  for  the  benefit  of  all 
concerned.2 


1.  Flournoy  v.  Lyon,  62  Ala.  213; 
Daniels  v.  Meinhard,  53  Ga.  359 ;  Kim- 
ball v.  Mulhern,  15  111.  205 ;  Houston 
v.  Nowland,  7  Gill  &  J.  (Md.)  480; 
Oliver  v.  Smith,  5  Mass.  183;  Colby 
v.  Coates,  6  Gush.  (Mass.)  558;  Dew- 
ing v.  Wentworth,  11  Cush.  (Mass.) 
499;  Grocers'  Bank  v.  Simmons,  12 
Gray,  (Mass.)  440;  Watkins  v.  Otis,  2 
Pick.  (Mass.)  88;  McLean  v.  Rankin, 
3  Johns.  (N.  Y.)  369;  Lord  v.  Meach- 
em,  32  Minn.  66;  Schlueter  v.  Ray- 
mond, 7  Neb.  281 ;  Miller  v.  Black,  1 
Pa.  St.  420;  Waldron  v.  Wilcox,  13 
R.  I.  518;  Huffman  Implement  Co.  v. 
Templeton,  (Tex.  App.)  14  S.  W.  Rep. 
1015 ;  In  re  Chisholm,  4  Fed.  Rep. 
526;  Torrens  v.  Hammond,  10  Fed. 
Rep.  900. 

Where  the  assignor  in  such  a  case 
became  a  trustee  by  having  indorsed 
a  note  out  of  a  specific  fund,  it  was 
held  that  his  subsequent  assignment 
for  the  benefit  of  creditors  did  not 
pass  title  to  such  fund  to  his  assignee. 
McMenomy  v.  Ferrers,  3  Johns.  (N. 
Y.)  71. 

Contra,  execution  creditor. — An  exe- 
cution creditor  is  not  bound  by  a  deed 
of  trust  made  for  the  benefit  of  cred- 
itors. Haust  v.  Burgess,  4  Hughes 
Cir.  Ct.  560. 

2.  Reed  v,  Penrose,  2  Grant  (Pa.) 
Cas.  472,  36  Pa.  St.  214. 

Void  assignment  ineffective. — An  as- 
signment made  under  a  law  which  is 


rendered  void  by  having  been  re- 
pealed will  be  unavailing,  and  the 
property  in  the  hands  of  the  trustee 
may  be  charged  by  process  of  garnish- 
ment at  suit  of  the  assignor's  credit- 
ors. Lewis  v.  Latner,  72  Me.  487; 
Kimball  v.  Evans,  58  Vt.  655. 

Avoidable  assignment  for  the  ben- 
efit of  creditors  does  not  prevent 
a  creditor,  not  a  party  to  it,  from  at- 
taching the  fund  by  process  of  garnish- 
ment. Wyles  v.  Beals,  1  Gray  (Mass.) 
233;  Edwards  v.  Mitchell,  1  Gray 
(Mass.)  239. 

When  an  assignee,  under  a  voidable 
assignment,  sells  the  assigned  prop- 
erty and  takes  notes  therefor,  payable 
in  the  future,  process  of  garnishment 
will  not  secure  the  same  before  the 
notes  are  payable.  Hopkins  v.  Ray, 
1  Mete.  (Mass.)  79.  Contra,  under 
statutes  permitting  the  garnishment 
of  debts  not  due. 

When  required  to  be  recorded. — An  as- 
signment for  the  benefit  of  creditors 
which  is  not  recorded,  will  have  no 
effect  and  the  assignor's  creditors  may 
still  attach  the  fund.  Watson  v.  Bag- 
aley,  12  Pa.  St.  164. 

Assignee's  ansiver 
When  an  assignee 
creditors  is  made 
must  show  by  his  answer  that  the 
property  or  fund  which  has  been  at- 
tached is  wanted  to  answer  the  valid 
purpose  of  the  assignment  or  he  will 


in  garnishment. — 
for  the  benefit  of 
garnishee,  he 
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An  assignee,  for  the  benefit  of  creditors,  can  not  be  held  as 
a  garnishee  nntil  the  assignment  is  first  impeached.  And  al- 
though an  assignment  may  be  invalid  in  law  yet  if  the  as- 
signee, without  fraud,  has  paid  the  full  value  for  the  effects 
received  he  can  not  be  held  as  a  garnishee.2 

When  however,  a  fund  has  been  deposited  for  the  payment 
of  some 'of  the  creditors  only,  without  specifying  which,  the 
fund  may  be  secured  by  garnishment  served  before  the  money 
is  paid  over.3 

§  543  (j)  Assignment  made  in  another  state.— It  is  a  rule 
of  law  generally  recognized  that  a  voluntary  assignment  of 
personal  property,  by  a  debtor  for  the  benefit  of  his  creditors, 
will  if  recognized  as  valid  in  the  state  in  which  it  is  executed, 
be  held  to  be  effective  in  another  state  where  property  of  the 
assignor  is  situate;  if  it  do  not  contravene  any  law  or  policy  ot 
that  state,  and  provided  seasonable  notice  be  given  thereof  so 
that  the  debtor  may  know  to  whom  the  property  or  fund  is 
owing.  Therefore,  one  having  such  fund  or  property,  can 
not  be  held  as  a  garnishee  at  suit  of  a  creditor  of  the  assignor. 

§  544    ( k )  Assent  of  creditor— Necessity  and  efiect  thereof. 

—Since  a  creditor,  for  whose  benefit  an  assignment  purports 
to  have  been  made,  is  not  obliged  to  accept  the  proffered 
-benefit"  when  he  is  not  a  party  to  the  assignment,  it  follows 
that  his  rights  under  the  contract  existing  between  him  and 
the  assignor  are  not  cut  off  unless  he  in  some  way  recognizes 
the  assignment  or  by  laches  is  prevented  from  asserting  the 
same.5 

be  charged.     Borden,.    Sumner,    4  11  Gray  (Mass.)  37;  Cragin*  Lamkin, 

I    v   r M»*a  ^  ^  7  Allen   (Mass.)  395 ;  Daniels  v.  Wil- 

hf£l,  61  Cal.  269.  lard,  16  Pick.  (Mass.)  36 ;  B.rlock  . 

•.Lerson    *.    Wallace,  20  *.  H.  «*£  W»™ 

3  Burger  v.  Burger,  135  Pa.  St.  449,  Tunno,  11  Rich.  Law  (S.  C.)  303 ;  Fisk 

19  Atl.  Rep.  1073,  26  W.  N.  C.  355.  •.  Brackett,  32  \  t.  ,98 

4.  Vanbuskirk  •.  Hartford  Fire  Ins.        5.  Copeland  v.   Weld,   8   Me^  411 

Co.,  14  Conn.  583 ;  Princeton  Mfg.  Co.  Dehner  ,    Helmbacher,  e  c     MiUs  7 

«  White,  68  Ga.  96 ;  Martin  •.  Potter,  111.  App.  47 ;  Ward  v.  Lamson,  6  Pick. 
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The  acceptance  of  proceeds  from  an  assignee,  however,  binds 
the  acceptor  to  the  assignment.  After  a  creditor  has  taken  his 
portion  of  the  proceeds  of  the  assigned  property  in  discharge 
of  the  debt  owed  to  him  by  the  assignor,  if  a  greater  amount 
should  come  in  the  hands  of  the  assignee,  a  creditor  not  a 
party  to  the  assignment  can  not  reach  the  excess  by  process  of 
garnishment.1 

§545.  (1)  Garnishment  will  reach  surplus  only. — Where  a 
deed  of  assignment  is  made  for  the  benefit  of  certain  preferred 
creditors,  any  surplus  fund  which  remains  in  the  trustee's 
hands  after  the  completion  of  the  trust  created  by  the  deed  of 
assignment  may  be  reached  at  suit  of  the  assignor's  other 
creditors.  This  is  true  if  the  deed  of  trust  be  a  valid  one,  but 
if  such  assignment  be  invalid  because  executed  with  intent  to 
defraud,  hinder,  or  delay,  then  the  attaching  creditors  are  not 
limited  to  the  surplus,  but  may  garnish  the  entire  fund.  And 
where  a  general  assignment  is  made  for  the  benefit  of  creditors, 
any  dissenting  creditor  may  reach  the  balance  by  garnish- 
ment.2 

§  546.  ( m )  Garnishment  efficient  when  assignment  fraudu- 
lent.— When  a  deed  of  assignment  for  the  benefit  of  creditors, 

(Mass.)  358;  Viall  v.  Bliss,  9  Pick.  Decoster  v.  Livermore,  4  Mass.  101 ; 
(Mass.)  13;  Foster  v.  Saco  Man.  Co.,  Darling  v.  Andrews,  9  Allen  (Mass.) 
12  Pick.  (Mass.)  451.  106;  New  England  Ins.  Co.  v.  Chand- 
Bule  applied  to  insurance  policy .— A  ler,  16  Mass.  275,  280;  Borden  v.  Sum- 
policy  of  insurance  providing  that  no  ner,  4  Pick.  (Mass.)  265;  Foster  v. 
assignment  will  be  valid  "unless  con-  Saco  Man.  Co.,  12  Pick.  v.Mass.)  451, 
sent  of  the  insurers  be  first  obtained,"  454;  Bradford  v.  Tappan,  11  Pick, 
makes  such  consent  necessary,  and  (Mass.)  76,  78;  Massachusetts  Na- 
without  such  consent  the  assignee  tional  Bank  v.  Bullock,  120  Mass.  86; 
gets  no  title  therein,  although  the  in-  Douglas  v.  Simpson,  121  Mass.  281 ; 
surance  be  "for  account  of  whom  it  Everett  v.  Walcott,  15  Pick.  (Mass.) 
may  concern,  loss,  if  any,  payable  to  94,  97;  Warren  v.  Sullivan,  123  Mass. 
assured  or  order."  Insurance  Co.  of  283;  Home  v.  Stevens,  79  Me.  262,  9 
Pennsylvania  v.  Phoenix  Ins.  Co.,  71  Atl.  Rep.  616;  National  Exchange 
Pa.  St.  31.  Bank  v.  McLoon,  73  Me.  498;  Leeds 

1.  Lelandu. Drown,  12  Gray  (Mass.)  v.  Sayward,  6  N.  H.  83  ;  Simon  r.  Ash, 
437.  1  Tex.  Civ.  App.  202,  20   S.  W.  Rep. 

2.  Hughes  v.  Sprague,  4  111.    App.  719;  Warder  v.  Baker,  67  Wis.  409,  30 
301;   Jones  v.   Gorham,  2  Mass.  375;  N.  W.  Rep.  932. 


§  546  GARNISHMENT    EFFICIENT    WHEN,    ETC.  92o 

or  other  assignment  in  writing,  or  by  parol,  is  fraudulent,  then 
no  title  to  the  fund  or  property  sought  to  be  conveyed  has  been 
so  conveyed,  and  consequently  such  assignment  will  have  no 
more  effect  upon  a  process  of  garnishment  than  if  no  effort  had 
been  made  toward  a  transfer.  In  fact,  where  the  assignment 
or  conveyance  is  fraudulent  garnishment  is  a  proper  remedy. 
If  the  plaintiff  believe  an  assignment  to  be  fraudulent  the  as- 
signee in  possession  may  be  made  a  garnishee  and  be  com- 
pelled to  make  a  disclosure  on  oath  upon  the  penalty  of  paying 
the  debt  in  default  thereof.1 

It  is  not  necessary  that  the  fraudulent  assignee  be  made  a 
garnishee.  It  may  be  done  for  the  purposes  above  indicated, 
but  a  debtor's  fraudulent  assignment  may  be  treated  as  a  nul- 
lity and  the  person  made  a  garnishee  who,  by  the  terms  of  the 
assignment,  would  be  indebted  to  the  assignee.2  If  the  gar- 
nishee shows  by  his  answer  that  his  indebtedness  to  the 
defendant  has  been  assigned  and  that  he  was  notified  before 
service  of  process,  and  the  plaintiff  desire  to  dispute  the  valid- 
ity of  the  assignment,  it  is  proper,  if  not  necessary,  that  the 
assignee  be  brought  before  the  court.3 

When  a  supposed  debtor  has  been  made  a  garnishee  and  dis- 

1  Jaseph    v.   People's  Sav.    Bank,  lent  and  voluntary  assignment  is  sum- 

13?  Ind  39  31  N   E.  Rep.  524 ;  Bibb  v.  moned  as  a  garnishee  of  the  assignor, 

Smith,  1  Dana  (Kv.)  580 ;  Dix  v.  Cobb,  he  can  not  escape  on  the  ground  that 

4  Mass.  508;  How  v.  Field,  5  Mass.  he  gave  his  own  promissory  notes  in 

390-  Gordon  v.  Webb,  13  Mass.  215;  consideration  of  the  assignment  and 

Hastings  v.   Baldwin,   17  Mass.  552,  paid  the  same  after   service    of  the 

558 ;  Burhngame  v.  Bell,  16  Mass.  318,  process  to  an  endorsee  who  took  part 

320 ;  Mansard  v.  Daley,  114  Mass.  408 ;  in  the  fraud.     His  liability  under  the 

Gumberg  v.  Trensch,  (Mich.)  61  N.W.  circumstances  is  the  legitimate  result 

Rep.  872;   Lee*.  Tabor,  8  Mo.  322;  of  his  own  laches.    Potter  v.  Stevens, 

Tavlor  v.  Gillean,  23  Tex.  508;  Keep  40  Mo.  591. 

v.  Sanderson,  12  Wis.  352.  2.  Prentiss  v.  Danaher,  20  Wis  311. 

An  attaching  creditor  has  a  right  to  3.  Cadwaladeru.  Hartley,17  Ind.520. 

call  for  proof  of  the  consideration  of  The  mere  fact  that  the  garnishee  m 

an  assignment  which  is  opposed  by  his    answer    shows  that    he  has  re- 

him,  and,  when  the  proof  of  that  con-  ceived  notice  of  an  assignment  of  the 

Bideration  is  incomplete,  he  may  avail  fund  should  not  discharge  him  when 

himself    of    the    defect.     Maher    v.  the  good  faith   of  the  assignment  is 

Brown   2  La  492.  questioned.     Hanaford  v.    Hawkins, 

When" an  assignee  under  a  fraudu-  (R.  I.)  28  Atl.  Rep.  605. 
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closes  an  assignment,  and  it  is  desired  to  bring  the  assignee 
in  by  summons  of  garnishment,  it  must  be  done  before  the 
case  has  been  argued  and  presented  to  the  court  for  a  final 
decision  upon  the  disclosure  alone.  A  motion  made  at  that 
stage  of  the  case  comes  too  late.1  Where  an  answer  discloses 
an  assignment,  valid  in  form,  which  may  be  fraudulent,  the 
assignee  must,  in  Maine,  be  brought  in,  otherwise  the  court 
can  not  declare  the  assignment  fraudulent,  although  the  facts 
disclosed  may  justly  create  a  strong  suspicion.2 

Fraud  that  will  defeat  an  assignment  is  not  alone  a  fraudu- 
lent intent  on  the  part  of  the  assignor  to  defeat  his  creditors, 
but  it  must  be  shown  that  the  assignee,  who  is  made  a  gar- 
nishee, participated  in  the  fraud.3  When  the  assignee,  con- 
spiring with  the  assignor  to  defraud  the  latter's  creditors,  may 
have  disposed  of  the  property  at  the  time  he  was  served  with 
process  of  garnishment,  yet  he  may  be  held  liable  for  the  value 
of  the  property  with  interest  thereon  from  the  day  he  appro- 
priated it  to  his  own  use.4 


1.  Johnson  v.  Thayer,  17  Me.  401. 

2.  Johnson  v.  Thayer,  17  Me.  401. 

3.  Troxall  v.  Applegarth,  24  Md. 
163. 

If,  in  good  faith,  he  took  the  assign- 
ment and  performed  his  part  of  the 
agreement  by  paying  the  price  or  dis- 
charging the  debts  agreed  upon,  he 
can  not  be  charged  as  garnishee. 
Troxall  v.  Applegarth,  24  Md.  163; 
Hutchins  v.  Sprague,  4  N.  H.  469. 

4.  Risser  ».  Rathburn,  71  Iowa  113, 
32  N.  W.  Rep.  198. 

Assignee  not  chargeable  for  what  he 
has  not  received. — An  assignee  can  not 
be  held  liable  as  for  fraud  because  of 
allowing  the  debtor  to  keep  out  of  the 
assignment  money  owned  by  him, 
because  such  money  never  came  into 
the  assignee's  hands.  Cleveland  Co. 
Op.  Stove  Co.  v.  Wilson,  (Iowa)  45 
N.  W.  Rep.  897. 

A  transfer  was  made  of  personal 
property  ,but  the  assignee  never  took  it 


made  with  intent  to  defraud  a  par- 
into  his  possession  or  exerted  any  con- 
trol over  it.  The  plaintiff  caused  pro- 
cess of  garnishment  to  be  served  upon 
the  assignee,  claiming  that  the  pur- 
chase was  without  consideration  and 
void,  made  for  the  purpose  of  defraud- 
ing creditors.  A  judgment  for  the 
value  of  the  property  was  entered  in 
the  court  below,  but  was  set  aside  in 
the  court  above.  Kiggins  v.  Woodke, 
78  Iowa  34,  34  N.  W.  Rep.  789,  42  N. 
W.  R.  576. 

Not  liable  where  contract  fraudulent, 
if  goods  afterward  paid  for . — If  vendor 
and  vendee  make  a  fraudulent  con- 
tract, and  the  vendee  thereafter,  and, 
before  service  of  process  of  garnish- 
ment, on  the  order  of  the  vendor,  pay 
debts  of  the  latter  to  the  value  of  the 
property,  garnishment  will  not  lie. 
Thomas  v.  Goodwin,  12  Mass.  140. 

Assignment  fraudulent  as  to  particu- 
lar   creditor.  —  An    assignment    was 
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§  547.  When  effects  held  by  a  receiver. — When  a  receiver 
has  been  appointed  by  a  court  of  competent  jurisdiction,  and 
has  qualified  as  such,  any  fund  or  property  held  by  him  in  his 
ministerial  capacity  is  in  the  custody  of  the  court,  and  it  is  a 
well  settled  rule  of  law  that  he  can  not  be  sued  without  leave 
of  court  which  appointed  him.  Therefore  assets  in  the  hands 
of  a  receiver  are  beyond  the  reach  of  a  process  of  garnishment 
because  the  same  are  in  custodia  legis.1  But  a  receiver  ap- 
pointed to  wind  up  the  affairs  of  a  firm  may,  when  a  surplus 
remains  in  his  hands  after  the  termination  of  affairs,  be  held 
as  a  garnishee  for  such  surplus  belonging  to  the  individual 
member  of  the  firm.2 

However,  in  the  absence  of  statutory  provision,  a  receiver 
is  amenable  to  process  of  garnishment  when  such  process  does 
not  tend  to  disturb  any  rights  under  the  general  orders  of  the 
appointing  court.  Therefore  where  a  corporation  is  in  the 
hands  of  a  receiver,  he  is  the  proper  person  to  be  served  with 
process  of  garnishment  to  reach  a  debt  or  effects  which  the 
corporation  owed  or  held.8     Furthermore,  and  because  effects 

ticular  creditor.     The  assignee  made  are  in  the  custody  of  the  law  after  the 

payments  to  such  creditor  before  serv-  appointment  of  a  receiver,  although 

ice  of  process  upon  him.  The  garnish-  he  may  not  have  reduced  them  to 

ment    proceeding  was   instituted  by  actual    possession,    see    Hagedon    v. 

that  particular  creditor  against  the  as-  Bank  of  Wisconsin,  1  Pinney(Wis.)61. 

signee  seeking  to  charge  him  with  such  2.  Willard  v.  Decatur,  59  N.  H.  137. 

payments  made  in  violation  of  his  3.  Phelan  v.  Ganebin,  5  Colo.  14. 

duty  as  assignee.    There  was  no  re-  The  receiver  of  a  railway  company 

covery.     Stickney  v.  Crane,  35  Vt.  89.  may  be  garnished  for  the  earnings  of 

1.  Field  v.  Jones,  11  Ga.  413;  Jack-  such    railway    company.    First    Nat. 

son  v.  Lahee,  114  111.  287 ;  McGowan  v.  Bank'  v.  Portland  &  O.  Ry.  Co.,  2  Fed. 

Myers,  66  Iowa  99;  Nelson  v.  Conner,  Rep.  831. 

6    Rob.    (La.)   339;    People,    ex   rel.  An  equitable  custodian  of  a  fund, 

Tremper,  v.   Brooks,   40   Mich.    333;  not  in  actual  possession  thereof,  may 

Cooney  v.  Cooney,  65  Barb.  (N.  Y.)  be  made  a  garnishee  for  a  debt  of  the 

524;  Taylor  v.  Gillean,  23  Tex.  508;  equitable    owners.      County    of    Des 

Hagedon   v.    Bank  of  Wisconsin,    1  Moines  v.  Hinkley,  62  Iowa  637. 

Pinney    (Wis.)    61;    ante,    §46.     See,  Receiver  of  public  moneys. — A  fund 

also,  as  to  "Public  Officers"  generally,  collected  and  in  the  hands  of  a  re- 

§§  505-509.  ceiver  of  public  moneys  in  New  Or- 

That  property  and  effects  of  a  bank  leans  was  held  not  to  be  the  property 
Att.   59 
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in  the  hands  of  a  receiver  are  only  in  custody  of  law  when 
they  are  held  by  him  in  his  capacity  as  receiver,  he  may  be 
held  liable  as  garnishee  where  the  effects  are  held  in  violation 
of  his  rights  as  receiver,1  and  when,  for  any  other  reason,  the 
fund  or  property  is  held  by  him  in  another  capacity  than  that 
of  receiver;  as,  for  example,  where  a  fund  was  offered  to  him, 
he  protesting  that  he  had  no  right  to  receive  it,  and  where  the 
fund,  being  left  on  his  table,  he  took  care  of  the  same,  he  was 
thereafter  properly  made  a  garnishee.2 

Under  some  statutes,  when  a  fund  or  property  is  secured  by 
process  of  garnishment,  a  receiver  is  specially  appointed  to 
take  charge  and  dispose  of  the  same.3 


of  one  who  is  entitled  to  a  portion 
thereof  until  the  same  was  paid  over 
to  him,  and  consequently  could  not  be 
reached  in  the  hands  of  such  receiver 
by  process  of  garnishment.  Mechan- 
ics', etc.,  Bank  v.  Hodge,  3  Bob.  (La.) 
373. 


1.  Glenn  v.  Boston,  etc.,  Co.,  7  Md. 
287. 

2.  Morse  v.  Holt,  22  Me.  180. 

3.  Netter  v.  Chicago  Board  of  Trade, 
12  111.  App.  607;  Hills  e.  Smith,  19  N. 
H.  381. 
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§548.   When  applied    to    agents    or     §563 
servants,    (a)  General  rules. 

549.  (b)    Agent  charged   to   per-        564, 

form  special  acts. 

550.  (c)    Sub-agent   not    liable — 

Must  be  both  privity        565. 

of  contract  and  privity 

of  interest.  566. 

551.  (d)    Agent   casually   within 

the  state  not  liable.  567. 

552.  (e)  Possession  by  agent 

makes  principal  liable        568. 
as  garnishee. 

553.  "When  applied  to  attorneys.  569. 

554.  Same — Attorney   for   plaintiff 

should  not  be  a  gar-        570. 
nishee. 

555.  When    applied    to    employer.        571. 

(a)  Wages  and  salary  gen- 
erally. 572. 

556.  (b)  Not  when  wages  or  sal- 

ary assigned.  573. 

557.  (c)  Not  for   wages    exempt 

by  statute.  574. 

558.  (d)  Who  is  a  "laborer"  and        575. 

what  is  "wages"  with-        576. 
in  the  meaning  of  the 
law. 

559.  (e)  Non-resident  laborers        577. 

entitled  to  exemption. 

560.  (f)   Garnishee    must    claim 

exemption  for  laborer.        578. 

561.  (g)  Exemption  may  be  de-        579. 

feated    by    claim    for 
necessaries.  580. 

562.  When  debt  evidenced  by  note 

or  bill — Generally. 

(929) 


As  to  non-negotiable   instru- 
ments. 
As  to  negotiable  instruments. 

(a)  Rule  requiring  them  to 

be  owned  by  the  payee. 

(b)  Rule  requiring  them  to 

be  due. 

(c)  Rule  not  requiring  them 

to  be  due. 

(d)  Effect  of  assignment 

upon  garnishee. 

(e)  Effect    of    indorsement 

upon  garnishee. 

(f)  Effect  of   notice  to  the 

maker — the  garnishee. 

(g)  Must  be  payable  in  mon- 

ey, 
(h)  Must  be  payable  in  the 

state. 
(i)  Must  not  be  due  upon 

contingency. 
( j)  Notes  held  as  collateral 
security. 
As  to  accepted  drafts. 
As  to  corporate  bonds. 
A  mere  custodian  of  a  note  or 
bill  can  not  be  held  as  a  gar- 
nishee. 
When  contract  of  bailment  ex- 
ists,      (a)    Accommodation 
bailees. 

(b)  Bailees  for  hire. 
When  funds  deposited  in  bank. 

(a)  Generally. 

(b)  When  deposited  by  one 

as   "Agent"   or  other 
fiduciary. 
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§  581.  (c)  As  to  funds  transferred 
to  a  bank  as  collateral 
security. 

582.  (d)  As  to  checks  drawn  be- 

fore service  and  pre- 
sented after. 

583.  When  funds  placed  in  safety 

deposit  vaults. 

584.  When  debt  secured  by  mort- 

gage, or  property  held  as  in- 
demnity,    (a)  Generally. 

585.  (b)  Surplus    only    can  be 

reached. 


§586.       (c)  Only  when    possession 
taken. 

587.  (d)  In  case  mortgage  inval- 

id. 

588.  Fraudulent  vendee  in  posses- 

sion. 

589.  When  directed  against  a  judg- 

ment-debtor. 

590.  When  suit  pending   between 

principal  defendant  and  gar- 
nishee. 


§  548.  When  applied  to  agents  or  servants — (a)  General 
rules. — In  determining  whether  or  not  an  agent  or  servant  may- 
be held  as  a  garnishee  in  a  suit  against  his  principal  or  master, 
the  courts  apply  a  rule  which  is  somewhat  metaphysical  and 
which  is  drawn  upon  a  line  that  is  not  easily  distinguished  in 
the  every  day  affairs  of  life.  Primarily  it  is  a  universal  rule 
of  law  that  the  defendant  in  a  suit  can  not  be  also  a  garnishee 
in  that  suit.  Then,  since  by  another  rule  of  law  the  posses- 
sion of  the  servant  is  the  possession  of  the  master,  it  follows 
that  to  garnish  a  fund  or  property  in  the  hands  of  a  servant  of 
a  defendant  would  be  to  garnish  it  in  the  hands  of  the  defend- 
ant; consequently  it  may  be  said  that  as  a  general  rule  a  serv- 
ant can  not  be  made  a  garnishee  in  a. suit  against  his  master.1 

The  above  rule  applies  so  long  as  the  servant  owes  a  duty 


1.  Hall  v.  Filter  Mfg.  Co.,  10  Phila. 
(Pa.)  370;  Flanagan  v.  Wood,  33  Vt. 
332;  Fowler  v.  Pittsburgh,  etc.,  Ry. 
Co.,  35  Pa.  St.  22;  Pettingill  v.  An- 
droscoggin By.  Co.,  51  Me.  370;  Bean 
v.  Bean,  33  N.  H.  279 ;  Casey  v.  Davis, 
100  Mass.  124 ;  Gage  v.  Stimson,  26 
Minn.  64. 

An  agent  for  collection,  only,  can 
not  be  made  a  garnishee.  Gage  v. 
Stimson,  26  Minn.  64.  In  Colorado  a 
debtor's  agent  who  has  collected 
money  can  not  be  held  as  a  garnishee 
because  the  statute  limits  the  liability 
of  the  garnishee  (in  a  justice'  court) 
to  debts  or  property  for  which    he 


would  otherwise  be  liable  to  the  de- 
fendant. Voorhies  v.  Denver  Hard- 
ware Co.,  4  Colo.  App.  428,  36  Pac*. 
Rep.  65. 

An  auctioneer,  acting  under  the 
special  directions  of  the  debtor  in  the 
sale  of  the  latter's  property,  can  not 
be  held  as  a  garnishee  at  suit  of  a 
creditor  of  the  debtor.  Penniman  v. 
Ruggles,  6  Mass.  166;  Nat.  Bank  of 
Missouri  v.  Staley,  9  Mo.  App.  146; 
Fenton  v.  Block,  10  Mo.  App.  536; 
Pratte  v.  Scott,  19  Mo.  625;  contra, 
Vanderhoof  v.  Holloway,  41  Minn. 
498,  43  N.  W.  Rep.  331. 
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and  not  a  debt  to  the  master,  but  when  the  relation  of  debtor 
and  creditor  exists  then  the  ordinary  rule  governing  such  cases 
applies,  and  the  servant  or  agent  may  be  garnished  in  a  suit 
against  the  master  or  principal  as  the  case  may  be.1  This  logic 
may  be  good,  but  the  difficulty  comes  in  establishing  the  dis- 
tinction so  as  to  make  practical  its  application.8 

The  same  rule  applies  to  corporations  except  that  courts  are, 
possibly,  more  inclined  to  hold  that  the  agent  of  a  corporation, 
having  a  fund  in  his  hand,  is  a  debtor  of  such  corporation  than 
they  would  be  in  like  cases  of  agents  of  individuals  and  there- 
fore more  inclined  to  sustain  the  garnishment.  An  agent  of  a 
foreign  life  insurance  company,  having  executed  a  policy  of 
insurance  on  which  a  loss  is  supposed  to  have  arisen  payable 
to  the  debtor,  has  been  held  as  a  garnishee  of  the  company.8 
So  has  a  toll-gate  keeper  of  an  incorporated  plank  road  com  - 
pany.4  And  also  a  railway  station  agent  who  has  collected 
money  from  the  sale  of  tickets.5 

partial  interest  in  the  fund  (as  a 
factor)  the  agent  is  only  liable  in  such 
garnishment  for  the  amount  of  his 
own  principal's  interest.  Titcomb  v. 
Seaver,  4  Me.  542;  ante,  §  474. 

Agent  holding  pension  money. — By  act 
of  congress,  sums  of  money  due  to 
pensioners  is  exempt  from  attach- 
ment while  in  the  course  of  trans- 
mission or  in  the  hands  of  a  United 
States  pension  agent  and  is  also  free 
from  liability  while  in  the  hands  of 
the  pensioner's  agent  appointed  to 
receive  it  from  the  disbursing  agent. 
Adams  v.  Newell,  8  Vt.  190;  Kellogg 
v.  Waite,  12  Allen  (Mass.)  529. 

3.  Wells  v.  Greene,  8  Mass.  504. 

4.  Central  Plank  Road  Co.  v.  Sam- 
mons,  27  Ala.  380. 

5.  Littleton  Bank  v.  Portland  &  Od- 
gensburgh  R.  R.  Co.,  58  N.  H.  104; 
contra,  Pettingill  v.  Androscoggin  Ry. 
Co.,  51  Me.  370;  Fowler  v.  Pittsburgh, 
etc.,  Ry.  Co.,  35  Pa.  St.  22. 

Money  belonging    to  a  mnnicipal 


1.  Ante,  §  476. 

2.  One  who  has  been  paid  in  advance 
for  services  which  he  has  agreed  to 
render,  owes  a  duty  and  not  a  debt, 
and  therefore  can  not  be  held  as  gar- 
nishee at  suit  of  his  employer's  cred- 
itor. Boyd  v.  Brown,  120  Ind.  393,  22 
N.  E.  Rep.  249. 

Where  a  banker  absconded,  his 
clerk  having  custody  of  funds  and  notes 
was  held  as  garnishee  in  an  action 
begun  by  a  creditor.  Nolte  v.  Von 
Gassy,  15  111.  App.  230. 

Agent  holding  moity.— An  agent  after 
having  sold  real  estate  which  had 
been  owned  by  husband  and  wife  as 
tenants  by  entireties  was  held  liable 
as  a  garnishee  for  the  husband's 
moity  in  an  action  brought  by  the 
husband's  creditor  to  recover  the  hus- 
band's debt.  Fogleman  v.  Shively, 
4  Ind.  App.  197,  30  N.  E.  Rep.  909. 

Agent's  liability  measured  by  prin- 
cipal's liability.— Where  the  garnishee 
is    an   agent  of    one  having  only   a 
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§549.  (b)  Agent  charged  to  perform  special  acts. — It  has 
been  generally  (but  not  always)  held  that  where  an  agent  is 
charged  with  special  application  of  the  fund  or  property  he 
can  not  be  charged  by  process  of  garnishment  so  as  to  affect 
his  special  duties.  In  one  sense  there  has,  in  such  case,  been 
an  equitable  assignment  which  will  be  protected,1  and  in  an- 
other sense  the  agent  may  have  become  the  agent  of  third 
parties.2 


corporation  in  the  hands  of  a  collector 
is  not  subject  to  garnishment.  Moore 
v.  Chattanooga,  8  Heisk.  (Tenn.)  850; 
but  he  is  a  public  officer  and  another 
rule  applies.    Ante,  §  503. 

1.  Ante,  §  536. 

2.  Tevis  v.  Foster,  3  Greene  (Iowa) 
71 ;  Bowles  v.  Graves,  4  Gray  (Mass.) 
117;  Fuller  v.  Jewett,  37  Vt.  473; 
Haust  v.  Burgess,  4  Hughes  Cir.  Ct. 
(U.  S.)  560. 

An  agent  who  is  empowered  to  col- 
lect money  due  a  mercantile  firm  and 
to  apply  the  amounts  collected  pro 
rata  to  the  creditors  of  the  firm,  can 
not  be  made  a  garnishee  so  as  to  affect 
his  duty  to  apply  the  fund  as  directed. 
Haust  v.  Burgess,  4  Hughes  Cir.  Ct. 
(U.  S.)  560. 

But  where  an  agent  is  directed  by 
his  principal  to  pay  the  principal's 
debt  to  one  creditor  the  agent  may  be 
made  a  garnishee  at  suit  of  another 
creditor,  and  the  garnishment  will  re- 
lieve the  agent  of  any  liability  to  the 
first  creditor.  Center  v.  McQuesten, 
18  Kan.  476. 

An  agent  who  receives  his  princi- 
pal's money  for  the  purpose  of  in- 
vestment and  invests  it  in  notes  of 
third  parties,  can  not  be  made  a  gar- 
nishee for  the  amount  of  such  notes. 
Fuller  v.  Jewett,  37  Vt.  473. 

An  agent  in  possession  of  goods  and 
effects  of  the  defendant  who  is  acting 
as  agent  for  bona  fide  preferred  credit- 


ors, can  not  be  held  as  a  garnishee  in 
a  suit  against  the  defendant.  Tevis  v. 
Foster,  3  Greene  (Iowa)  71. 

But  one  who  is  directed  by  his 
principal  to  make  a  certain  applica- 
tion of  the  fund  of  another  does  not 
become  the  agent  of  the  other  merely 
because  he  assumes  to  be.  The  other 
must  have  notice  and  consent  to  the 
service.  Town  v.  Griffith,  17  N.  H. 
165.  Where  the  third  person  has  no 
knowledge  thereof,  the  agent  may  be 
charged  as  a  garnishee,  although  he 
be  on  his  way  to  make  the  payment 
when  process  of  garnishment  is 
served  upon  him.  Center  v.  McQues- 
ten, 18  Kan.  476. 

An  agent  who  is  directed  to  collect 
money  and  pay  a  certain  creditor  and 
who  pays  it  contrary  to  directions 
may  be  held  liable  in  garnishment 
sued  out  by  other  creditors  of  the 
principal.  Felch  v.  Eau  Pleine  Lum- 
ber Co.,  58  Wis.  431. 

An  agent  authorized  by  a  debtor  to 
compromise  with  creditors  for  a  cer- 
tain proportion  of  their  debts,  and 
who  has  received  the  debtor's  property 
to  be  sold  and  converted  into  money 
for  that  purpose,  can  not  be  made  a 
garnishee  at  suit  of  a  dissenting 
creditor  for  any  money  which  he  has 
paid  out  pursuant  to  the  compromise, 
nor  for  money  in  his  possession  held 
by  him  as  an  agent  of  a  consenting 
creditor,  nor  for  any  amount  which 
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An  agent  being  in  possession  of  a  fund  which  his  principal 
has  assigned  can  not  be  made  a  garnishee  in  a  suit  against  the 
principal  because  he  is  not,  as  to  that  fund,  an  agent  of  the 
assignee.1 

§550.    (c)  Sub-agent  not  liable — Must  be  both  privity  of 
contract  and  privity  of  interest. — It  is  often  said  that  there 
must  not  only  be  privity  of  interest  between  the  garnishee  and 
the  defendant,  but  that  there  must  be  privity  of  contract  be- 
tween them  as  well,  and  under  this  rule  it  is  held  that  one  who 
has  collected  a  fund  due  to  a  trustee  is  not  liable  to  process  of 
garnishment  for  a  debt  against  the  beneficiary,  although  the 
trustee  himself  might  have  been  so  liable.     The  agent's  con- 
°  tract  is  not  with  the  principal  defendant,  but  with  the  trustee.8 
-^  And  for  the  same  reason  an  agent  of  an  agent  can  not  be  held 
,^  as  a  garnishee  in  a  suit  against  the  principal,  although  the 
,    agent  himself  might  have  been.     The  sub-agent  can  not  be 
3  held  liable  to  the  individual  indebtedness  of  the  agent.3 


^  he  still  holds  payable  to   consenting 
7/  creditors     who     have     already    dis- 
_3  charged  their  debts,  but  he  is  charge- 
^^  able  as  garnishee  for  other  moneys  of 
,  the  debtor  still  in  his  hands.     Bowles 
S  v.  Graves,  4  Gray  (Mass.)  117. 
^s       As  to  an  ineffectual   effort  to  make 
^5iJ  a  contractor  an  "agent"  so  as  to  pre- 
<-*<  vent  his  liability  to  process  of  garnish- 
ment, see  Hart  v.  Rafter,  78  Ga.  478, 
J-8-S.  E.  Rep.  699. 

/^  For  a  consideration  of  whether  a 
^>3  committee  of  a  religious  society  who 
have  let  a  contract  for  the  building  of 
a  meeting  house  can  be  made  gar- 
nishees, because  of  individual  liabil- 
ity, or  only  as  agents  of  the  society, 
see  Hewitt  v.  Wheeler,  22  Conn.  557 ; 
Hewitt  v.  Wheeler,  23  Conn.  284. 

Agent  instructed  specially,  holding  a 
fund  as  security  for  compensation. — 
Where  an  agent  has  been  charged 
with  the  performance  of  special  duties, 


and  in  security  for  his  compensation 
therefor  a  fund  is  deposited  with  him, 
he  can  not  be  made  a  garnishee,  al- 
though at  the  time  of  the  service  of 
process  a  balance  might  be  due  to  his 
principal.  Poe  v.  St.  Mary's  College, 
4  Gill.  (Md.)  499. 

1.  Johnson  v.  Pace,  78  111.  143. 
Notice  to  the  general  agent  of  an 

insurance  company  of  the  assignment 
of  a  claim  against  the  company  is  suffi- 
cient to  make  the  assignment  effectual 
against  a  process  issued  in  a  suit 
against  the  assignor,  but  notice  to  a 
local  agent  or  to  insurance  commis- 
sioners, is  not.  Weed  Sewing-Machine 
Co.  v.  Boutelle,  56  Vt.  570. 

2.  Mcllvane  v.  Lancaster,  42  Mo.  96. 

3.  Granite  Nat.  Bank  v.  Neal,  71 
Me.  125 ;  Burrell  v.  Letson,  1  Strobh. 
(S.  C.)  239 ;  South  Bend  Iron  Works 
v.  Cottrell,  31  Fed.  Rep.  254. 
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§  551.    (d)  Agent  casually  within  the  state  not  liable.-— An 

agent  of  a  foreign  corporation  casually  within  the  state,  but 
doing  business  without  it,  can  not  be  made  a  garnishee  of  the 
company,  although  he  live  within  the  state  and  there  audited 
and  approved  and  sometimes  paid  claims  growing  out  of  busi- 
ness transacted  in  adjacent  states.1 

§  552.  (e)  Possession  by  agent  makes  principal  liable  as 
garnishee. — Since  a  fund  or  property  in  possession  of  an  agent 
is  in  possession  of  the  principal,  it  follows  that  when  a  fund 
or  property  is  placed  in  the  hands  of  an  agent  by  a  third  per- 
son, the  principal  is,  by  such  possession,  rendered  liable  as  a 
garnishee  in  a  suit  against  the  same  person.2  But  where,  with- 
out neglect,  the  agent,  without  notice  or  knowledge  of  the  fact 
of  the  garnishment  upon  the  principal,  applies  the  fund  or 
property  as  previously  directed,  he  is  not  chargeable  as  a  gar- 
nishee for  the  amount  so  paid.3 

§  553.  When  applied  to  attorneys.— The  general  rules  of 
law  applicable  to  agent  and  principal  are  also  applicable  to  at- 
torney and  client,  but  the  special  adjudication  of  cases  relating 
to  attorneys  may  be  found  convenient. 

It  seems  that,  by  the  custom  of  London,  from  which  our 
garnishment  proceedings  were  modeled,4  that  an  attorney  was 
amenable  to  process  of  garnishment  for  the  fund  in  his  posses- 
sion belonging  to  his  client.5  And  in  our  own  country,  al- 
though an  attorney  is  an  officer  of  the  court,  he  is  not  such  a 
public  officer  as  to  be  exempt  from  liability  on  process  of  gar- 
nishment.    Therefore  an  attorney  may  be  made  a  garnishee  in 

1.  Schmidlapp  v.  LaConfiance  Ins.  For  the  rule  regarding  the  situs  of 

Co.,  71  Ga.  246 ;  also,  Wells  v.  Greene,  the  debt,  see  ante,  §490. 

8  Mass.  504.  2.  McDonald  v.  Gillett,  69  Me.  271. 

An  agent  of  an  insurance  company  3.  Spooner   v.    Eowland,    4    Allen 

in  the  state  for  the  purpose  of  service  (Mass.)  485. 

of  process  can  not  be  made  garnishee  4.  Ante,  §  465. 

by  a  resident  plaintiff  for  a  debt  of  the  5.  Turbill's  Case,  1  Saund.  (Eng.) 

non-resident    company    to    the  non-  67;  Ridge».Hardcastle,8T.  R.  (Eng.) 

resident  defendant.  Everett?'.  Walker,  417. 
(Colo.  App.)  36  Pac.  Rep.  616. 
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an  action  brought  against  the  party  for  whose  use  the  fund  is 
held  by  him  in  his  professional  capacity,  whether  it  carne  into 
his  hands  directly  from  his  client  or  by  collections  made  for 
him,  or  otherwise.1  An  attorney  may  be  held  liable  as  garni- 
shee for  a  fund  which  he  has  collected  for  his  client,  the  de- 
fendant, although  such  collection  was  made  by  suit.2 

1.  Mann  v.  Buford,  3  Ala.  312 ;  Tuck-    not  be  held  as  a  garnishee  for  a  fund 

which  he  has  not  yet  recovered. 
Therefore  where  an  attorney  has  in 
his  hands  notes  or  other  claims  for 
collection,  he  can  not  be  held  as  a  gar- 
nishee before  the  money  represented 
by  such  notes  or  demands  is  collected. 
Fitch  v.  Waite,  5  Conn.  117;  White  v. 
Bird,  20  La.  Ann.  188;  Mayes  v.  Phil- 
lips, 60  Miss.  547 ;  Howland  v.  Spen- 
cer, 14  N.  H.  580;  Hitchcock  v.  Eg- 
erton,  8  Vt.  202. 

Where  a  future  indebtedness  attach- 
able.— Where,  however,  an  indebted- 
ness to  become  due  in  the  future  can 
be  secured  by  process  of  garnishment, 
an  attorney  may  be  held  liable  as  a 
garnishee  for  a  fund  collected  by  him 
after  service  of  process  upon  him  and 
before  answer  and  judgment  thereon. 
Howland  v.  Spencer,  14  N.  H.  530; 
Hulburt  v.  Hicks,  17  Vt.  193. 

Not  where  he  has  collected  coin  or 
specific  property  in  satisfaction  of  a  debt. 
— It  has  heen  held  that  where  an  at- 
torney at  law,  on  a  claim  due  his  cli- 
ent, has  collected  coin  he  can  not  be 
held  as  a  garnishee  therefor  because 
the  coin  was  said  not  to  be  the  prop- 
erty of  the  client  until  it  was  deliv- 
ered to  him,  and  until  then  the  at- 
torney's obligation  to  his  client  was 
but  a  chose  in  action.  Maxwell  »„ 
McGee,  12  Cush.  (Mass.)  137.  It 
would  seem  that  this  rule  would  be 
applicable  in  cases  where  specific  prop- 
erty, such  as  jewels  or  other  chattels, 
are  delivered  to  the  collecting  at- 
torney in  satisfaction  of  his  client's 
debts. 


er  v.  Butts,  6  Ga.  580;  Lucas  v.  Camp- 
bell, 88  111.  447;  White  v.  Bird,  20  La. 
Ann.  188;  Staples  v.  Staples,  4  Me. 
532;  Burnell  v.  Weld,  59  Me.  423; 
Cook  v.  Holbrook,  6  Allen  (Mass.) 
572;  Hooper  v.  Hills,  9  Pick.  (Mass.) 
435;  Coburn  v.  Ansart,  3  Mass.  319; 
Thayer  v.  Sherman,  12  Mass.  441 ;  Nar- 
ramore  v.  Clark,  63  N.  H.  166;  Riley 
v.  Hirst,  2  Pa.  St.  346. 

Not  when  attorney  exempt  from  serv- 
ice.— But  it  must  be  remembered  that 
there  are  times  when  an  attorney 
can  not  be  served  with  process,  as,  for 
example,  when  he  is  in  court.  Johns 
v.  Allen,  5  Harr.  (Del.)  419. 

Not  when  attorney  has  a  lien  for  fees. 
— When  an  attorney  has  a  lien  upon 
the  property  in  his  hands  for  his  com- 
pensation for  services  rendered  in  re- 
gard thereto,  then  such  lien  will  take 
priority  over  the  attachment  and  he 
will  not  be  liable  for  anything  more 
than  whatever  excess  may  remain  in 
his  hands  after  his  lien  is  satisfied. 
Crain  v.  Gould,  46  111.  293;  Matheson 
v.  Rutledge,  12  Rich.  (S.  C.)  41 ;  post, 
§§  584,  585. 

Not  liable  for  exempt  fund. — A  fund 
in  possession  of  an  attorney  arising 
from  the  sale  of  exempt  real  estate 
will  also  be  exempt  and  can  not  be 
held  by  process  of  garnishment  served 
upon  him.  Gery  v.  Ehrgood,  31  Pa. 
St.  329. 

2.  Mann  v.  Buford,  3  Ala.  312. 

When  future  indebtedness  not  attach- 
able.— In  states  where  a  debt  to  be- 
come due  can  not  be  reached  by  pro- 
cess of  garnishment,  an  attorney  can 
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An  attorney  is  not  liable  as  a  garnishee  in  a  suit  against  his 
client  until  an  action  at  law  would  lie  against  him  at  suit  of 
his  client.1  Therefore  when  a  demand  would  be  first  necessary 
on  the  part  of  the  client,  the  attorney  can  not  be  held  as  a  gar- 
nishee before  a  demand  is  made  upon  him.2 

An  attorney  can  not  be  held  liable  as  a  garnishee  in  a  suit 
against  his  client  where  the  fund  or  property  in  the  attorney's 
hands  has  been  equitably  assigned  by  the  client.3  An  attorney 
who  is  given  choses  in  action  to  collect  and  apply,  is  not  thereby 
made  an  assignee,  nor  are  the  creditors  to  whom  it  is  to  be  ap- 
plied made  assignees,  and  therefore  such  claims,  when  attach- 
able, are  liable  to  process  of  garnishment  served  upon  the 
attorney  at  suit  of  a  client's  creditor.4  Where,  however,  an 
attorney  is  in  possession  of  a  fund  which,  before  he  is  served 
with  process  of  garnishment,  he  had  decided  to  apply  to  the 
satisfaction  of  certain  judgments  against  his  client  on  which 
executions  had  issued,  he  can  not  be  held  as  a  garnishee  until 
the  fund  is  first  applied  to  the  satisfaction  of  the  older  execu- 
tions.5 

§  554.  Same — Attorney  for  plaintiff  should  not  be  garni- 
shee.— The  attorney  for  the  plaintiff  in  the  action  should  not 
be  a  garnishee  in  the  same  action,  because   his  consenting  to 

1.  Ante,  §  475.  held  as  garnishee  in  a  suit  against  the 

2.  Staples    v.    Staples,   4  Me.   532 ;  drawer,  even  though  an  attorney  does 
Woodbridge  v.  Morse,  5  N.  H.  519.  not    accept    the  order.     Nesmith   v. 

3.  Gerrishv.Sweetzer,4  Pick. (Mass.)  Drum,  8  Watts  &  S.  (Pa.)  9. 

374;  Nesmith  v.  Drum,  8  Watts  &  S.  Wliat  is  not  an  assignment. — On  the 

(Pa.)  9;  Connely  v.  Harrison,  16  La.  contrary  an  order  drawn  upon  a  fund 

Ann.  41;  ante,  §536.  which  may  become  due  to  the  client  from 

What  is  such  assignment. — A  letter  of  a  pending  suit,  in  which  judgment  has 

attorney  irrevocable,  to  receive  a  sum  not  been  entered,  does  not  change  the 

of  money  to  the  attorney's  own  use  is  character  of  such  order  so  as  to  make 

prima  facie  an  assignment,  but  it  is  it  a  valid  assignment.     It  will  not  take 

capable  of  being  explained  by  extran-  precedence  to  process  of  garnishment, 

eous  evidence.     Gerrish  v.  Sweetzer,  White  v.  Coleman,  130  Mass.  316. 

4  Pick.  (Mass.)  374.  4.  Sterrett  v.  Miles,  87  Ala.  472,  6 

An  order  drawn  upon  the  fund  in  So.  Rep.  356;  Staples  v.  Staples,  4  Me. 

the  hands  of  the  attorney  for  collec-  532. 

tion  is  an  equitable  assignment  thereof  5.  Carr  v.  Benedict,  48  Ga.  431. 
and  the  attorney  can  not  thereafter  be 


§  555  WHEN    APPLIED    TO    EMPLOYER.  937 

the  entry  of  a  judgment  against  him  as  garnishee  upon  his 
liability  to  his  other  client,  might  cause  great  injustice  to  his 
other  client,  the  defendant,  and  might  give  ground  for  fraud 
and  collusion  between  the  attorney  and  the  plaintiff;  but  it  has 
been  held  in  one  case  that  where  the  attachment  was  made, 
indorsed  and  entered  by  the  garnishee,  who  was  the  attorney 
for  the  plaintiff,  no  wrong  being  intended  or  contemplated, 
that  such  fact  was  not  a  cause  for  discharging  the  garnishee  on 
the  defendant's  motion.  The  court,  however,  said  that  such 
practice  would  not  be  encouraged.1 

§  555.  When  applied  to  employer — (a)  Wages  and  salary 
generally. — The  relationship  of  debtor  and  creditor  is  a  neces- 
sary prerequisite  in  all  actions  in  attachment,  and  it  must  not 
only  exist  between  the  plaintiff  and  defendant,2  but  it  must  exist 
between  the  defendant  and  the  garnishee.3 

Public  officers,  though  they  be  employers,  can  not  be  held  as 
garnishees,4  and  this  is  for  the  reason  that  they  are  held  not  to 
be  debtors,  and  that  the  fund  in  their  possession  for  the  pay- 
ment of  salaries  does  not  belong  to  the  employes  until  it  is  paid 
over  to  them.5 

In  ordinary  cases  of  employment  the  relation  of  debtor  and 
creditor  exists  as  soon  as  services  are  rendered,  for  which  the 
employer  is  bound  to  pay  under  their  existing  contract  relations. 
Therefore  an  employer  may  be  made  a  garnishee  for  whatever 
sum  of  money  he  owes  to  his  employe  for  salary  or  wages  when 
the  same  is  not  exempt  by  special  statute.6  Wages  or  salaries 
which  have  been  earned  and  are  due  and  payable  may  be  gar- 
nished in  the  hands  of  the  employer  at  suit  of  an  employe's 
creditor.7 

1.  Kelley  v.  McMinniman,  58.  N.  H.  N.  H.  211;  Buchanan  v.  Alexander,  4 
288.  How.  20 ;  Craft  v.  Surnniersell,  93  Ala. 

2.  Ante,  §§  76  and  79.  430,  9  So.  Rep.  593.     Compare   City 

3.  Ante,  §§475-483.  Council  of  Montgomery  v.  Van  Dorn, 

4.  Ante,  §§505-509.  41  Ala.  505. 

5.  Bank  of  Tennessee  v.  Dibrell,  3  6.  Post,  §  557. 

Sneed  (Tenn.)  378;  Oliver  v.  Ahtey,  Who  is  the  employer  of  a  school 

11  Lea.  (Tenn.)  149;  Train  v.  Her  rick,  teacher?     Compare  Ross  v.  Allen,  10 

4  Gray  (Mass.)  534 ;  Dewey  v.  Garvey,  N.  H.  96. 

130  Mass.  86 ;  Robinson  v.  Aiken,  39  7.  Mines  v.  Pyle,  4  Houston  (Del.) 
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Wages  may  be  paid  in  advance,  and  when  they  are  paid  be- 
fore they  are  actually  earned  no  debt  accrues  from  the  employer 
to  the  employe  which  is  susceptible  of  being  reached  by  gar- 
nishment.1 

When  the  wages  are  not  due  they  can  not  be  held  by  process 
of  garnishment,2  except  in  states  permitting  the  attachment  of 


646;  Fitzsimmons  v.  Carroll,  128  Mass. 
401 ;  McKelvay  v.  South  Carolina  R. 
R.  Co.,  6  S.  Car.  446;  Bishop  v. 
Young,  17  Wis.  46. 

Employer  not  bound  to  give  notice  to 
employe.  —  Where  an  employer  has 
been  made  a  garnishee  there  seems 
to  be  no  necessity  that  he  should  no- 
tify the  employe.  Bolton  v.  Pennsyl- 
vania Co.,  88  Pa.  St.  261.  But  that  he 
is  compelled  to  claim  the  exemption 
for  the  employe,  see  post,  §  629. 

Where  the  employe  is  an  agent. — If 
an  employer  hire  one  acting  as  agent, 
the  money  becomes  due  to  the  prin- 
cipal, though  the  employer  did  not 
know  it,  and  hence  the  employer  can 
not  be  held  as  a  garnishee  in  an  ac- 
tion against  the  agent.  Davis  v.  Wil- 
ley,  57  Vt.  125. 

Wages  of  a  minor. — Where  a  minor 
contracts  for  his  service  on  his  ac- 
count in  good  faith,  and  his  father 
knowing  of  it  assents  thereto  or  makes 
no  objections,  the  wages  are  the  prop- 
erty of  the  son  and  not  of  the  father, 
and  therefore  can  not  be  garnished 
by  a  creditor  of  the  father.  Whiting 
v.  Earle,  3  Pick.  (Mass.)  201 ;  Man- 
chester v.  Smith,  12  Pick.  (Mass.)  113, 
115. 

1.  Alexanders.  Pollock,  72  Ala.  137; 
Callaghan  v.  Pocasset  Mfg.  Co.,  119 
Mass.  173;  Martin  v.  Gayle,  2  Disney 
(Ohio)  86. 

A  contract  to  pay  in  advance  may  be 
fraudulent. — A  husband  in  an  effort  to 
defeat  the  levy  of  an  execution  on  a 
judgment  which  his  wife  had  obtained 
against  him  for  separate  maintenance, 


required  his  employers  (one  of  whom 
had  been  the  husband's  friend  for 
years,  and  advised  him  to  protect 
himself  against  proceedings  by  gar- 
nishment) to  pay  his  wages  in  ad- 
vance. The  wages  were  a  considera- 
ble sum.  The  jury  in  the  court  below 
found  such  contract  to  be  fraudulent, 
and  the  court  above  sustained  the 
judgment.  Spengler  v.  Kaufman,  46 
Mo.  App.  644. 

2.  Burlington  &  Missouri  River  R. 
R.  Co.  v.  Thompson,  31  Kan.  180; 
Wyman  v.  Hichborn,  6  Cush.  (Mass.) 
264;  Warner  v.  Perkins,  8  Cush. 
(Mass.)  518;  Martin  v.  Gayle,  2  Dis- 
ney (Ohio)  86;  Baltimore,  etc.,  R.  R. 
Co.  v.  Gallahue,  14  Gratt.  (Va.)  563; 
Foster  v.  Singer,  69  Wis.  392,  34  N.W. 
Rep.  395. 

Where  a  workman  was  to  be  paid 
on  the  completion  of  work,  or  as  soon 
as  sufficient  money  should  be  obtained 
from  the  sale  of  lands  fenced,  which 
fencing  was  the  labor  done  by  the 
workman,  the  employer  could  not  be 
held  liable  because  he  had  received 
no  money  from  the  sale  of  land  and 
because  he  had  paid  to  the  workman 
in  advance  more  than  sufficient  to 
pay  for  the  labor  performed.  Warner 
v.  Perkins,  8  Cush.  (Mass.)  518. 

Salary  due  at  the  end  of  each  month 
can  not  be  garnished  on  the  28th  day 
of  that  month,  because  the  salary  for 
that  month  is  not  "then  due"  nor  "to 
become  due"  within  the  meaning  of 
the  statute.  Foster  v.  Singer,  69  Wis. 
392,  34  N.  W.  Rep.  395. 

A    minister's    salary   was    payable 
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an  indebtedness  to  become  due.1  But  even  in  such  cases,  the 
law  requires  that  there  must  be  an  existing  debt;2  hence  money 
earned  after  service  and  before  answer  is  not  liable  to  the  pro- 
cess of  garnishment.3  Where  there  is  any  uncertainty  that 
the  wages  will  come  due,  or  the  amount  thereof,  such  contin- 
gency will  prevent  garnishment  from  being  efficient.4  Where 
the  time  at  which  the  wages  are  to  be  paid  is,  by  agreement, 


quarterly  with  an  agreement  that  if 
he  entered  upon  a  quarter  and  did  not 
complete  it  nothing  would  be  due  for 
such  services.  In  the  middle  of  a 
quarter  the  minister  resigned.  His 
resignation  was  accepted.  Process  of 
garnishment  was  served  upon  the 
parish.  The  parish  afterward  voted 
to  pay  the  minister  pro  rata  for  the 
time  of  his  service  after  the  com- 
mencement of  the  quarter.  It  was 
held  that  the  parish  was  not  liable  as 
garnishee.  Wyman  v.  Hichborn,  6 
Cush.  (Mass.)  264. 

Wlien  no  wages  due  to  husband. — 
When  a  wife  is  a  member  of  a  firm 
and  the  husband  simply  represents 
his  wife  in  the  firm  business,  the  firm 
owes  him  nothing  for  services  which 
can  be  reached  by  garnishment.  Du- 
puy  v.  Sheak,  57  Iowa  361. 

1.  Seymour  v. Over-River  School  Dis- 
trict, 53  Conn.  502;  Wilcus  v.  Kling, 
87  111.  107 ;  Bennett  v.  Caswell,  7  Gray 
(Mass.)  153;  Telles  v.  Lynde,  47  Fed. 
Eep.  912. 

A  monthly  salary  earned  may  be  at- 
tached, although  not  yet  payable. 
Seymour  v.  Over-River  School  Dis- 
trict, 53  Conn.  502. 

Fisherman's  wages,  payable  "with- 
in" thirty  days  after  the  arrival  of  the 
vessel  in  port,  may  be  secured  by  gar- 
nishment before  the  expiration  of  that 
time.  Telles  v.  Lynde,  47  Fed.  Rep. 
912. 

2.  Ante,  §  476. 

3.  Bliss  v.  Smith,  78 111.  359;  Thomas 


v.  Gibbons,  61  Iowa  50;  Sanborn  v. 
Ward,  64  N.  H.  611,  6  Atl.  Rep.  27; 
Tracy  v.  Bridges,  2  Miles  (Pa.)  352; 
Foster  v.  Singer,  69  Wis.  392,  34  N.  W. 
Rep.  395;  Van  Vleet  v.  Stratton,  91 
Tenn.  473,  19  S.  W.  Rep.  428. 

For  this  reason  a  salary  due  for  the 
month,  payable  at  the  end  thereof, 
can  not  be  garnished  before  the  end 
of  the  month.  Foster  v.  Singer,  69 
Wis.  392,  34  N.  W.  Rep.  395. 

Where  it  is  a  judgment  debt  that  is 
the  foundation  of  the  garnishment, 
and  that  judgment  is  for  wages,  the 
process  will  not  reach  wages  earned 
after  the  judgment  was  rendered. 
Bliss  v.  Smith,  78  111.  359. 

4.  Norton  v.  Soule,  75  Me.  385; 
Bishop  v.  Young,  17  Wis.  46.  As  to 
"Contingencies  Generally,"  see  ante, 
§481. 

\Vliat  is  not  a  contingency.— Where 
labor  contracted  for  is  performed,  the 
fact  that  its  amount  and  value  has  not 
been  fixed  by  the  contract,  and  that 
payment  is  to  be  made  on  the  estimate 
of  a  certificate  of  a  third  person,  is 
not  such  a  contingency  as  will  defeat 
an  attachment.  Ware  v.  Go  wen,  65 
Me.  534. 

The  fact  that  a  certain  per  cent,  of 
the  price  shall  be  retained  until  the 
contractor's  engineer  shall  certify  in 
writing  as  to  the  completion  of  the 
contract,  is  not  such  an  uncertainty  as 
to  make  the  debt  exempt  from  garnish- 
ment by  a  creditor  of  the  contractor, 
after  the  completion  and  before  such 
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between  the  employer  and  employe,  to  be  at  such  times  as  the 
employer  may,  from  time  to  time  elect,  the  wages  can  not  be 
reached  by  garnishment.1  When  work  is  to  be  accepted  by  the 
employer  before  it  is  paid  for,  the  price  for  labor  can  not  be 
garnished  before  the  work  is  completed  and  the  employer  has 
expressed  his  acceptance.2 

Furthermore,  where  an  employer  has  an  equitable  lien  upon 
the  wages,  or  where  the  employer,  or  one  member  of  a  firm  of 
employers,  has  a  demand  against  the  employe,  which  it  was 
agreed  should  be  paid  from  the  earnings,  the  wages  or  salary 
of  such  employe  can  not  be  garnished  in  the  hands  of  the  em- 
ployer until  such  demand  or  lien  is  paid  or  satisfied.3  Prop- 
erty on  which  there  is  an  existing  lien  can  not  be  garnished.4 
Likewise  where  a  contractor  does  not  complete  his  contract, 
whatever  he  may  have  earned  can  not  be  garnished  where  the 
employer's  damages  for  breach  of  the  contracts  exceeds  that 
sum.5 

Where  the  labor  to  be  performed  is  an  entirety,  as  the  man- 
certificate  is  given.  Miller  v.  Scoville,  of  his  family,  and  the  balance  was  to 
35  111.  App.  385.  be  applied  to  the  liquidation  of  a  debt 

1.  Potter  v.  Cain,  117  Mass.  238.  which  he  owed  the  firm,  the  salary  is 

2.  Daily  v.  Jordan,  2  Cush.  (Mass.)  exempt  from  garnishment.  Hall  v. 
390;  Wood  v.  Buxton,  108  Mass.  102.     Magee,  27  Ala.  414.     Such  a  contract 

3.  Hall  v.  Magee,  27  Ala.  414;  Ma-  between  employer  and  employe' is  not 
son  v.  Ambler,  6  Allen  (Mass.)  124;  fraudulent.  Worthington  v.  Jones, 
Thorne  v.  Matthews,  5  Cush.  (Mass.)     23  Vt.  546. 

544;    Faulkner  v.   Waters,   11    Pick.  Where  the  salary  to  be  paid  varies 

(Mass.)  473 :  Wart  v.  Mann,  124  Mass.  with  the  profit,  and  a  part  of  the  same 

586;    Worthington  v.   Jones,   23  Vt.  is  to  be  retained  to  indemnify  the  em- 

546.  plover  against  loss  in  the  business  in 

4.  Ante,  §  481.  Post,  §  584.  which  the  employe  shares,  the  sum  so 
AVhere  it  is  agreed  between  all  the  held  as  security  is  beyond  the  reach  of 

parties  that  the  wages  or  a  part  thereof  garnishment.     Faulkner  v.  Waters,  11 

shall  be  applied  toward  the  rent  of  a  Pick.  (Mass.)  473. 

house  occupied  by  the  laborer  and  When  an  employe  who  works  for  a 

owned  by  one  of  the  firm,  the  wages  shopman  owes  him  a  sum  of  money, 

are  exempt  from  garnishment  until  the  shopman  may  pay  himself  from 

the  rent  is  paid.     Mason  v.  Ambler,  the  drawer  and  defeat  a  process  of 

6  Allen  (Mass.)  124.  garnishment.    Thorne  v.  Matthews,  5 

Where  it  was  agreed  that  the  em-  Cush.  (Mass.)  544. 

ploye  was  to  receive   enough  of   his  5.  Doyle  v.  Gray,  110  Mass.  206. 
salary  to  pay  the  necessary  expenses 
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ufacture  of  a  large  number  of  articles  to  be  paid  for  when 
finished,  the  employer  can  not  be  held  as  garnishee  of  the  lab- 
orer where  the  latter  abandons  the  work  and  leaves  it  unfinished; 
nor  where  he  is  doing  the  labor,  and  before  the  work  is  per- 
formed  on  all  the  articles.1 

§  556  (b)  Not  when  wages  or  salary  assigned.— A  laborer 
when  employed,  and  although  he  be  a  debtor,  may  lawfully 
assign  his  future  earnings  to  another  creditor  or  third  person 
if  the  employer  will  agree  to  pay  the  wages  accordingly,  and 
such  wages,  after  the  services  have  been  rendered,  will  be  be- 
yond the  reach  of  process  of  garnishment  served  upon  the  em- 
ployer.2 But  it  is  absolutely  essential  that  the  contract  under 
which  the  labor  is  to  be  performed  is  an  engagement  then  ex- 
isting, and  the  new  agreement  or  assignment  must  be  untaint- 
ed with  fraud.8 

Where,  however,  such  pretended  assignment  is  invalid,  as 


1.  Otis  v.  Ford,  54  Me.  104;  Robin- 
son v.  Hall,  3  Mete.  (Mass.)  301. 

2.  Denver,  T.  &  Ft.  W.  R.  Co.  v. 
Smeeton,  2  Colo.  App.  126,  29  Pac. 
Rep.  815;  Osborne  v.  Jordan,  3  Gray 
(Mass.)  277;  Taylor  v.  Lynch,  5  Gray 
(Mass.)  49;  Weed  v.  Jewett,  2  Mete. 
(Mass.)  608;  Taber  v.  Nye,  12  Pick. 
(Mass.)  105;  Gardner  v.  Hoeg,  18 
Pick.  (Mass.)  168;  Callaghan  v.  Po- 
casset  Mfg.  Co.,  119  Mass.  173;  Kane 
v.  Clough,  36  Mich.  436;  White  v. 
Richardson,  12  N.  H.  93. 

This  is  true  although  the  assignee 
may  be  the  treasurer  of  the  employer, 
a  corporation.  Callaghan  v.  Pocasset 
Mfg.  Co.,  119  Mass.  173. 

An  order  accepted  becomes  an  assign- 
ment.—A  written  order  of  a  workman 
on  the  employer  to  pay  wages  to  a 
certain  man,  to  be  earned  under  an 
engagement  then  existing,  where 
such  engagement  is  for  an  agreed 
price,  though  of  uncertain  duration, 
becomes,  when  accepted  by  the  em- 
ployer,  a    valid    assignment    of   the 


wages  to  be  earned,  and  such  wages 
will  be  free  from  garnishment.  Tay- 
lor v.  Lynch,  5  Gray  (Mass.)  49. 

The  same  is  true,  although  the 
wages  are  to  be  paid  in  advance.  Cal- 
laghan v.  Pocasset  Mfg.  Co.,  119  Mass. 
173. 

Priorities.— Where  a  contest  arises 
between  two  bona  fide  creditors  of  the 
debtor,  one  claiming  the  wages  by 
virtue  of  an  assignment,  and  the  other 
claiming  the  same  by  virtue  of  an  at- 
tachment, then,  if  the  attachment  did 
not  take  effect  because  the  claim  was 
contingent  and  not  due,  the  assign- 
ment will  take  effect,  though  subse- 
quent in  point  of  time.  Taber  v.  Nye, 
12  Pick.  (Mass.)  105. 

3.  Archer  v.  People's  Sav.  Bk.,  88 
Ala.  249;  Alexander  v.  Pollock,  72 
Ala.  137 ;  Wade  v.  Bessey,  76  Me.  413 
Hartley  v.  Tapley,  2  Gray  (Mass.)  565 
Taylor  v.  Lynch,  5  Gray  (Mass.)  49 
Lannan  v.  Smith,  7  Gray  Mass  J  150 
Weed  v.  Jewett,  2  Mete.  (Mass.)  608 
Callaghan  v.  Pocasset  Mfg.  Co.,  119 
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where  a  written  assignment  has  not  been  recorded  in  accord- 
ance with  the  requirement  of  the  statute,  the  wages  due  may- 
be secured  by  process  of  garnishment  served  upon  the  employ- 
er to  the  same  effect  as  though  no  effort  had  been  made  to  as- 
sign them.1 

When  the  wages  are  payable  in  non-negotiable  orders  or  cer- 
tificates, the  same  may  be  sold  by  the  employe  before  they  are 
received  ;  and  any  act  equivalent  to  an  acceptance  of  the  as- 
signee as  the  person  to  whom  they  are  to  be  paid  by  the  em- 
ployer will  be  equivalent  to  an  assignment  and  acceptance,  and 
will  relieve  the  payor  from  liability  to  process  of  garnishment 
subsequently  served.2 

Any  surplus  over  and  above  the  amount  assigned  by  accept- 
ed order  or  otherwise  which,  it  is  understood  betweer  the  par- 
ties, remains  payable  from  the  employer  to  the  employe,  is  lia- 
ble to  garnishment  in  the  hands  of  the  employer  at  suit  of  a 
creditor  of  a  laborer.8 

§  557.    (c)  Not  for  wages  exempt  by  statute.— There  is,  in 

almost  every  state,  some  special  statutory  provision  exempting 
from  execution  and  attachment  the  wages  of  laborers  who  are 
the  heads  of  families.  Such  exemption  usually  extends  to  a 
certain  amount  of  money,  but  in  some  instances  it  extends  to 
a  certain  time  and  prohibits  the  seizure  or  appropriation  of  the 
wages  earned  within  that  time.  It  is  not  pertinent,  in  this 
connection,  to  point  out  .the  exact  exemption  in  each  of  the 
several  states,  but  only  to  treat  of  the  general  rules  governing 
the  exemption  of  wages.  In  general,  journeymen,  mechanics 
and  other  laborers  who  are  married,  or  are  the  heads  of  fami- 

Mass.  173;   Worthington  v.  Jones,  23  That  an  oral  direction  being  revoca- 

»*■  546.  ble,  the  employer  is  chargeable  as  a 

Where  the  engagement  has  a  pres-  garnishee,  see  Mansard  v.  Daley,  114 

ent  potential  existence  the  earnings  Mass.  408. 

may  be  assigned,  although  the  con-  2.  Cairo,  etc.,  R.  R.  Co.  v.  Killen- 

tract    be   indefinite   as    to  time  and  berg,  82  111.  295;   Willard  v.  Butler, 

amount.    Wade  v.  Bessey,  76  Me.  413.  14  Pick.  (Mass.)  550. 

1.  Wright  v.  Smith,  74  Me.  495;  Pul-  3.  Macomber  v.   Doane,   2  Allen 

len  v.  Monk,  82  Me.  412,  19  Atl.  Rep.  (Mass.)  541. 
909;  Mansard  v.  Daley,  114  Mass.  408. 
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lies,  are  entitled  to  an  exemption  of  daily,  weekly  or  monthly 
wages  or  salary  to  a  certain  amount,  or  earned  within  a  certain 
time,  free  from  the  operation  of  execution,  attachment  and 
garnishment.1  A  statute  which  forbids  the  attachment  of 
wages  of  a  debtor  earned  within  a  certain  length  of  time  before 
the  attachment,  can  not  be  construed  to  permit  the  attachment 
of  wages  earned  thereafter.2  And  a  statute  in  Maryland  em- 
phatically forbids  the  attachment  of  all  wages  not  actually 
due.3 

The  rule  that  wages  are  exempt  from  garnishment,  applies 
as  well  where  the  wages  have  been  recovered  by  suit,  and  are 
in  the  hands  of  an  officer  obtained  on  an  execution  issued  on 
a  judgment  therefor,  as  when  such  wages  are  still  in  the  hands 
of  an  employer.4 


1.  Enzor  v.  Hurt,  76  Ala.  595;  Car- 
aker  v.  Mathews,  25  Ga.  571 ;  Russell 
v.  Arnold,  25  Ga.  625;  Moore  v.  Mc- 
Gown,  64  Ga.  617;  Winslow  v.  Bene- 
dict, 70  111.  120;  Seymour  v.  Cooper, 
26  Kan.  539;  Harding  v.  Hendrix,  26 
Kan.  583;  Muzzy  v.  Lantry,  30  Kan. 
49;  Zimmerman  v.  Franke,  34  Kan. 
650 ;  Davis  v.  Humphrey,  22  Iowa  137 ; 
Parks  v.  Knox,  22  Me.  494;  Haynes 
v.  Hussey,  72  Me.  448;  Mangold  v. 
Dooley,  89  Mo.  Ill,  1  S.  W.  Rep.  126; 
Snyder  v.  Brune,  22  Neb.  189,  34  N.  W. 
Rep.  364;  McCullough  v.  Carragan, 
24  Hun  (N.  Y.)  157;  Snook  v.  Snet- 
zer,  25  Ohio  St.  516;  Scott  v.  "Watson, 
36  Pa.  St.  342;  Pierce  v.  Chicago  &  N. 
W.  R.  Co.,  36  Wis.  283, 

In  some  states  the  head  of  a  family 
must  be  "  living  with  the  same." 
Winslow  v.  Benedict,  70  111.  120.  And 
in  some  the  wages  must  be  also  "nec- 
essary for  the  support  of  the  family." 
Snook  v.  Snetzer,  25  Ohio  St.  516;  Mc- 
Cullough v.  Carragan,  24  Hun  (N.  Y.) 
157 ;  Harding  v.  Hendrix,  26  Kan.  583 ; 
Seymour  v.  Cooper,  26  Kan.  539;  Muz- 
zy v.  Lantry,  30  Kan.  49. 

Att.  60 


The  affidavit  of  the  debtor  that  his 
earnings  are  necessary  for  the  sup- 
port of  the  family  is  prima  facie  evi- 
dence of  the  fact.  Muzzy  v.  Lantry, 
30  Kan.  49. 

The  "  family "  may  consist  of  an 
pged  father  or  mother  and  the  sister 
of  a  single  man,  but  not  when  he  lives 
apart  from  them  and  assists  in  their 
support.  Seymour  v.  Cooper,  26  Kan. 
539;  Harding  v.  Hendrix,  26  Kan. 
583;  Muzzy  v.  Lantry,  30  Kan.  49; 
Zimmerman  v.  Franke,  34  Kan.  650. 

When  the  statute  exempts  the  wages 
earned  in  a  certain  time  before  the 
attachment,  it  only  applies  to  what  is 
earned  in  that  length  of  time  imme- 
diately preceding  the  service  of  the 
process.  Haynes  v.  Hussey,  72  Me. 
448. 

2.  Davis  v.  Humphrey,  22  Iowa  137. 

3.  House  v.  Baltimore,  etc.,  R.  R. 
Co.,  48  Md.  130. 

4.  Cox  v.  Bearden,  84  Ga.  304,  10  S. 
E.  Rep.  627;  Catlin  v.  Ensign,  29  Pa. 
St.  264. 
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The  law  exempting  the  wages  of  a  laborer  is  made  for  the 
benefit  of  those  depending  upon  him,  and  consequently  the 
laborer  can  not  waive  the  exemption  of  his  wages.1 

The  excess  which  remains  of  the  wages  or  salary  due,  after 
deducting  the  amount  of  the  statutory  exemption,  may  be  held 
by  process  of  garnishment  served  upon  the  employer  at  suit  of 
a  creditor  of  the  laborer.2 

A  certain  amount  of  wages  being  exempt  from  garnishment, 
the  fact  that  the  employer  has  been  served  with  process  does 
not  affect  the  amount  that  is  exempt.  Consequently  the  laborer 
may  draw  the  exempt  portion  of  his  wages  in  the  same  manner 
as  though  no  process  of  garnishment  had  been  served  upon  his 
employer.3 

§  558.  ( d )  Who  is  a  "  laborer  "  and  what  is  "  wages  "  within 
the  meaning;  of  the  law. — The  wages  of  a"  laborer,"  which 
are  exempted  by  statute,  are  generally  held  to  be  such  wages 
only  as  are  earned  by  the  hands  and  labor  of  the  individual 
himself,  and  of  his  family  under  his  direction,  and  do  not  ex- 
tend to  what  is  earned  by  him  as  a  contractor  or  received  by 
him  as  the  superintendent  or  master  of  other  laborers.4  There- 

1.  Green  v.  Watson,  75  Ga.  471,  s.  c.  exempted  amount  accumulate  in  his 
58  Am.  Rep.  479;  Firmstone  v.  Mack,  employer's  hands  at  one  time.  Hoff- 
49  Pa.  St.  387.  man  v.  Fitzwilliain,  81  111.  521.     That 

Not  by  an  executory  contract.  Recht  money  earned  after  service  of  process 
v.  Kelly,  82  111.  147.  can  not  be  held  thereby,  see  ante,§§  476, 

2.  First  Nat.  Bank  v.  Weckler,  52    555. 

Md.  30.  Special  proceedings  to  recover  wages. 

3.  Hoffman  v.  Fitzwilliam,  81  111.  — The  pendency  of  a  general  garnish- 
521.  ment  proceeding  is  no  bar  to  a  special 

But  any  payment  by  the  employer  statutory  proceeding  to  subject  wages 

during  the  garnishment  proceedings  of  a  debtor.     Dunlap  v.   Hooper,  67 

is  at  the  risk  of  the  garnishee,  for  if  Ga.  721. 

he  is  ultimately  held  liable,  the  fact  4.  Tatum  v.  Zachry,  86  Ga.  573, 12  S. 

that  he  has  made  payment  to  the  lab-  E.  Rep.  940;  Kyle  v.  Montgomery,  73 

orer    can    avail   nothing  against  the  Ga.  337;  Miller  v.  Dugas,  77  Ga.  386; 

garnishing  creditor.     Archer  v.  Peo-  Shelly  v.  Smith,  59  Iowa  453;    First 

pie's  Sav.  Bank,  88  Ala.  249 ;  Skipper  Nat.  Bank  v.  Jaggers,  31  Md.  38 ;  Rob- 

v.  Foster,  29  Ala.  330;  ante,  §  487.  bins  v.  Rice,  18  N.  H.  507;  Heebner  v. 

Wages  earned  after  the  service  of  Chave,  5  Pa.  St.  115;  Smith  v.  Brooke, 

the  writ  maybe  drawn  by  the  laborer  49  Pa.  St.  147. 

so  that  he  does  not  let  more  than  the  But  a  statute  in  Maryland  exempt- 
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fore  a  master  carpenter  who  supervises  the  labor  of  the  hands 
employed  by  him  in  building  a  house  is  not  entitled  to  an  ex- 
emption of  wages  as  a  laborer  ;x  neither  is  the  boss  of  a  depart- 
ment who  employs  and  discharges  the  hands  ;2  nor  is  the  con- 
ductor of  a  railway  train  who  has  full  charge  of  the  conduct 
and  management  of  the  train,  passengers,  baggage  and  condi- 
tion of  the  track  ;3  nor  is  a  blacksmith,  who  is  the  proprietor 
of  the  shop,  entitled  to  an  exemption  from  debts  due  by  cus- 
tomers for  work  done  by  him,  while  carrying  on  an  independ- 
ent business  for  himself,4  but  the  wages  of  a  book-keeper  or 
clerk  in  a  store  are  exempt  as  being  that  of  a  laborer.5  So  are 
the  wages  of  a  forwarding  clerk  of  a  railway  company  ;6  so  are 
the  wages  of  a  locomotive  engineer  ;7  so  are  the  wages  of  a 
school-teacher,3  and  so  is  a  miner  who  himself  works  in  a  coal 
mine  at  so  much  per  ton,  although  he  has  charge  of  a  chamber 
with  one  or  two  hands  under  him.9  And  so  are  the  fees  of  an 
oil  gauger  in  Pennsylvania.10 

The  wages  of  seamen  may  be  exempt  from  garnishment  be- 
cause of  statute  and  also  because  of  being  in  the  hands  of  a 
public  officer  or  distributing  agent  of  the  government.11     But 

in-  "wages  or  hire"  was  said  to  in-  6.  Clarhorn  v.  Saussy,  51  Ga.  576. 

elude  a  consideration  in  a  written  con-  7.  Sanner  v.  Shivers,  76  Ga. ^335 

tract  "of  five  per  cent,  of  the  entire  8.  Hightower  v.  Slaton,  54  Ga.  108; 

amount  of   cost  of  building"  for  su-  Allen  v.  Russell,  78  Ky.  105;  Schwacke 

perintending  its  construction.  Moore  «.  v.  Langton,  12  Phila.  (Pa.)  402. 

Heaney,14Md.558.  O.Pennsylvania    Coal    Co.  v.  Cos- 

"Current  wages  for  personal  serv-  tello,  33  Pa.  St.  241. 

ices  "  exempted  by  a  Texas  statute,  One  case  in  Georgia  holds,  under  a 

includes  the  earnings  of  a  physician  statute,  exempting  daily,  weekly  or 

employed  by  a  city  to  attend  small-  monthly  wages  of  a  journeyman,  me- 

pox  patients  at  $30  per  day.     Sydnor  chanic  or  day  laborer,  that  where  an 

v  City  of  Galveston,  (Tex/),  15  S.  W.  overseer,  working  at  a  fixed  salary  for 

R       909  the    year,   was  to  be  paid  daily  or 

1  Smith  v.  Brooke,  49  Pa.  St.  147.  weekly,  his  wages  were  exempt.  High- 

2  Kyle  v  Montgomery,  73  Ga.  337.  tower  v.  Slaton,  54  Ga.  108. 

3'  Miller  v.  Dugas,  77  Ga.  386.  10.  Hutchinson  v.  Gormley,  48  Pa. 

4.  Tatumw.Zachry,  86  Ga.  573, 12  S.     St.  270. 

E  Rep  940  11.  McCartyv.  Steam  Propeller,  etc., 

5.  Lamar  'v.  Chisholm,  77  Ga.  306;    4  Fed.  Rep.  818;  Buchanan  v.  Alex- 
Williams  v.  Link,  64  Miss.  641,  1  So.    ander,  4  How.  20. 

Rep.  907. 
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in  Massachusetts  the  wages  of  a  seaman  on  a  coasting  voyage 
on  the  Atlantic  may  be  secured  by  garnishment.1  And  so  in 
Maine  may  the  wages  of  a  seaman  engaged  in  a  coasting  trade 
when  the  wages  are  in  the  hands  of  his  attorney,  though  that 
attorney  be  a  proctor  in  the  admiralty  court.2  But  in  no  case 
can  the  wages  of  a  seaman  be  reached  by  garnishment  unless 
the  voyage,  in  which  the  wages  are  earned,  has  been  com- 
pleted.3 

§559.    (e)  Non-resident  laborers  entitled  to  exemption. — 

The  fact  that  the  laborer,  the  debtor,  against  whom  the  suit  is 
brought  is  a  non-resident,  does  not  affect  his  exemption  of 
wages  due  from  his  employer,  the  resident  garnishees.  The 
law  relating  to  exemptions  affects  the  remedy  when  an  action 
is  brought  in  that  state.  Therefore  the  exemption  laws  of  the 
state  where  the  action  is  brought  generally  obtain.4 

Where,  however,  the  wages  were  earned  and  payable  in  an- 
other state,  the  exemption  laws  of  that  state  control  in  an  action 
brought  in  this  state.5  And  in  Illinois,  by  statute,  where  the 
debt  due  the  non-resident  laborer  was  earned  by  him  and  is 
payable  outside  of  the  state,  the  exemption  will  be  allowed  as 
it  is  at  the  time  allowable  to  him  by  the  laws  of  the  state  in 
which   he  so   resides.6     And   the   exemption   laws  of  the  state 

1.  White©.  Dunn,  134  Mass.  271.  Kan.  1;  Wright  v.  Chicago,  Burling- 

2.  Ayer  v.  Brown,  77  Me.  195.  ton,  etc.,  R.  R.  Co.,  19  Neb.  175! 

3.  The  Lizzie  Williams,  11  Fed.  Rep.  The  rule  was  applied,  although  all 
619;  Wentworth  v.  Whittemore,  1  the  parties  were  non-residents  and 
Mass.  471 ;  Taber  v.  Nye,  12  Pick,  jurisdiction  of  the  court  had  been  ob- 
(Mass.)  105..  tained  by  the  garnishees  doing  busi- 

This  applies  where  the  wages  of  the  ness  in  the  state  and  the  temporary 

voyage  are  to  become  due  as  an  en-  presence  of  the  other  parties.     Mis- 

tirety  and  would  not  apply  where  the  souri  P.  R.  Co.  v.  Maltby,  34  Kan. 

wages  are  due  and  payable  by  the  125. 

month  as  in  steamboat  service.  5.  Singer  Mfg.  Co.   v.   Fleming,  39 

4.  Wabash  R.  R.  Co.  v.  Dougan,  142  Neb.  673,  58  N.  W.  Rep.  226.  Further 
111.  248;  Mineral  Point  R.  R.  Co.  v.  as  to  the  "Jurisdiction  of  the  debt," 
Barron,  83  111.  365;  Kansas  City,  St.  see  ante,  §489-491. 

Joseph,  etc.,  R.  R.  Co.  v.  Gough,  35       6.  Laws  1891,  p.  141;   Wabash  R. 

R.  Co.  v.  Dougan,  142  111.  248. 
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where  the  action  is  brought  has  no  application  when  neither 
the  debtor  nor  himself  reside  in  that  state.1 

Furthermore,  it  has  been  held  that  where  garnishment  was 
brought  in  a  state  where  the  employer  was  doing  business,  and 
the  purpose  of  the  action  was  to  secure  the  wages  of  the  debtor 
which  were  exempt  in  the  state  in  which  both  the  plaintiff  and 
defendant  reside,  and  in  which  the  employer  also  did  business, 
that  injunction  would  lie  to  prevent  the  prosecution  of  the 
claim.2  In  Illinois  it  is  a  misdemeanor,  punishable  with  fine, 
for  any  person,  with  intent  to  deprive  his  debtor  of  the  right 
of  the  exemption  laws  of  that  state,  to  send  any  claim  or  debt 
out  of  that  state  to  be  collected  by  process  of  garnishment  or  at- 
tachment when  the  person  or  corporation  sought  to  be  charged 
as  garnishee  is  within  the  reach  of  the  process  of  the  courts  of 
that  state.3 

§  560.  ( f )  Garnishee  must  claim  exemption  for  laborer. — An 

employer  who  is  garnished  for  the  wages  due  a  laborer  must, 
in  his  answer,  claim  for  the  laborer  the  exemption  to  which  he 
is  entitled  at  law.  If  he  does  not  do  so  the  loss  may  fall  upon 
him,  because  the  laborer  himself  is  not  affected  by  the  failure 
of  the  garnishee  to  protect  the  fund,  and  consequently  may  call 
upon  the  employer  thereafter  to  pay  it,  notwithstanding  it  may 

1.  Commercial  Nat.Bank  v.  Chicago,  Conflict  of  'laws. —A  laborer  did  work 
M.  &  St.  P.  R.  R.  Co.,  45  Wis.  172.  for  a  corporation  doing  business  in  the 

2.  Moton  v.  Hull,  77  Tex.  80  13  S.  state  where  the  laborer  resided.     His 
W.  Rep.  849.  creditor  in  another  state,  where  the 

3.  Wabash  R.  R.  Co.  v.  Dougan,  142  corporation    also    did  business,   gar- 
111.  248.  nished  the  corporation  for  the  wages 

But  the  Illinois  courts  do  not  in-  of  the  debtor,  and  obtained  service  of 
quire  into  the  motive  of  plaintiffs  summons  upon  the  employe  by  pub- 
bringing  action  therein, and  will  main-  lication  and  recovered  judgment.  Aft- 
tain  a  proceeding  although  brought  erwards  the  laborer  sought  to  recover 
therein  because  the  desired  relief  his  wages  in  the  former  state  where  he 
could  not  be  obtained  in  another  state,  resided.  It  was  there  held  that  the 
where  the  parties  reside,  because  of  former  recovery  could  not  be  set  up  in 
the  exemption  laws  of  that  state,  defense  by  the  corporation.  Missouri 
Wabash  R.  R.  Co.  v.  Dougan,  142  111.  Pac.  Ry.  Co.  v.  Sharitt,  43  Kan.  375, 
248 ;  Mineral  Point  Ry.  Co.  v.  Barron,  387,  23  Pac.  Rep.  430. 
83  III.  365. 
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have  been  paid  to  satisfy  the  garnishment.1  The  garnishee  is 
not  protected  by  a  judgment  against  him  when  he  fails  to  state 
in  his  answer  the  facts  which  show  the  exemption.2  One  court 
has  said  that  it  is  the  duty  of  the  garnishee  (a  corporation)  to 
exhaust  all  means  to  avoid  a  judgment  against  itself,  and  for 
this  purpose  must  bring  to  the  notice  of  the  court  the  fact  that 
the  principal  debtor's  claim  was  exempt,  or  must  notify  him  of 
the  proceeding  and  request  him  to  defend.3 

§  561.  (g)  Exemption  may  be  defeated  by  claim  for  neces- 
saries.— Some  of  the  state  statutes  providing  for  an  exemption 
of  wages  expressly  state  that  when  the  claim  sought  to  be  en- 
forced is  a  demand  other  than  for  necessaries,  the  exemption 
will  be  allowed;  this  then  permits  the  garnishment  of  wages  to 
pay  for  necessaries  furnished  the  laborer.4  Other  statutes  pro- 
vide specially  for  the  subjection  of  wages  when  the  creditor 
seeks  to  collect  a  demand  arising  from  such  necessaries  as  pro- 
visions, board,  etc.5  These  special  provisions  will  be  known  to 
the  local  practitioner,  and  further  mention  of  them  would  be 
irrelevant  in  this  connection. 

§  562.   When  debt  evidenced  by  note  or  bill— Generally  — 

Garnishment  being  designed  to  secure  in  the  hands  of  the  gar- 
nishee any  indebtedness  which  he  owes,  or  property  which  he 
should  return  to  the  principal  defendant,  it  is  generally  inap- 
plicable where  the  person  contemplated  as  garnishee  has  evi- 
denced his  indebtedness  by  a  promissory  note  or  bill  of  exchange. 
He  acknowledges  his  indebtedness,  and  if  it  were  a  certainty 
that  such  indebtedness  were  payable  to  the  defendant,  then  the 
maker  of  the  promissory  note  or  bill  of  exchange  might  gen- 

1.  Smith  v.  Johnston,  71  Ga.  748;  4.  Burns  v.  Marland,  etc.,  Co.,  14 
Chicago,  etc.,  R.  R.  Co.  v.  Ragland,  84  Gray  (Mass.)  487;  Hall  v.  Hartwell, 
111.  375 ;  Welker  v.  Hinze,  16  111.  App.  142  Mass.  447;  Abbott  v.  Smith,  64  N. 
326;  Chicago,  etc.,  Co.  v.  Mason,  11  H.  615,  10  Atl.  Rep.  817. 

111.  App.  525.  5.  Dunlap  v.  Hooper,  67  Ga.  721; 

2.  Missouri  Pac.  Ry.  Co.  v.  Whip-  Rischert  v.  Kunz,  9  Mo.  App.  283 ; 
sker,  77  Tex.  14.  Smith  v.  McGinty,  101  Pa.  St.  402. 

3.  Pierce  v.  Chicago,  etc.,  R.  R.  Co., 
36  Wis.  283. 
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erally  be  properly  made  a  garnishee;  but  from  the  very  nature 
of  notes  and  bills,  as  governed  by  the  law  merchant,  the  payee 
is  uncertain,  and,  by  the  rule,1  nothing  can  be  reached  by  gar- 
nishment except  what  is  payable  to  the  principal  debtor,  and 
furthermore  garnishment  is  generally  inapplicable  to  notes  and 
bills  because  it  is  generally  an  efficient  remedy  only  in  cases 
where  the  indebtedness  is  actually  payable,2  and  from  the  very 
nature  of  notes  and  bills  they  generally  represent  an  indebted- 
ness which  is  payable  at  some  future  time.  Nevertheless  there 
are  many  instances  in  which  the  maker  of  a  note  or  drawer  of 
a  bill  may  be  held  as  garnishee,  not  only  because  the  indebted- 
ness is  payable  to  the  principal  defendant,  nor  because  the  debt 
is  presently  payable,  but  also  because  in  many  states  a  debt  be- 
coming due  in  the  future  may  be  presently  secured  by  process 
of  garnishment.  Furthermore,  and  notwithstanding  notes  and 
bills  are  choses  in  action,  they  maybe  regarded  as  an  exception 
to  the  general  rule  that  choses  in  action  may  not  be  reached  by 
process  of  garnishment.3 

§  563.  As  to  non-negotiable  instruments.— Non-negotiable 
instruments  are  not  governed  by  the  law  merchant,  and  because 
of  their  being  payable  to  a  certain  person,  there  is  no  good  rea- 
son why  the  maker  of  such  non-negotiable  instrument  may  not 
be  held  as  a  garnishee  when  such  instrument  is  due  and  pay- 
able, and  in  all  other  cases  in  which  choses  in  action  may  be 
reached  by  process  of  garnishment;  that  is  to  say,  in  states 
where  a  present  indebtedness  due  in  the  future  may  be  secured, 
and  where  choses  in  action  unassigned  may  be  reached.4 

1.  Ante,  §475.  garnishment  process.    Proutv.  Grout, 

2.  Ante,  §  480.  72  111.  456. 

3.  Attachment  by  direct  seizure  is  A  bond  is  embraced  within  the 
generally  inapplicable  in  the  case  of  meaning  of  the  words  of  the  statute 
negotiable  instruments,  but  that  their  'property,  or  money,  or  effects,"  and 
attachability  may  be  defined,  special  may  therefore  be  made  the  subject  of 
acts  have  been  passed  making  them  garnishment.  Banning  v.  Sibley,  3 
the  subject  of  attachment  by  garnish-  Minn.  389. 

ment,  and  when  such  statute  exists  4.  Junction  R.  R.  Co.  v.  Cleneay,  13 
the  proper  way  to  reach  promissory  Ind.  161 ;  Simpson  v.  Potter,  18  Ind. 
notes  in  attachment  proceedings  is  by    429 ;  King  v.  Vance,  46  Ind.  246. 
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§  564.  As  to  negotiable  instruments — (a)  Rule  requiring 
them  to  be  owned  by  the  payee. — The  maker  of  a  negotiable 
instrument  can  not  generally  be  held  as  a  garnishee,  because, 
from  the  negotiable  character  of  the  instrument,  it  is  uncertain 
that  he  will  be  called  upon  to  pay  the  amount  to  the  payee 
named  in  the  instrument.  And  by  rule,1  nothing  can  be 
reached  by  garnishment  that  could  not  be  reached  had  the 
principal  debtor  brought  the  action  at  law  against  his  debtor, 
the  garnishee.  The  principal  defendant  must  be  the  creditor 
of  the  garnishee.2  Therefore,  where  a  negotiable  instrument 
is  still  current,  the  maker  of  the  instrument  can  not  be  held 
liable  in  garnishment  because  of  the  uncertainty  to  whom  he 
will  be  called  upon  to  make  pa}'inent.3 


1.  Ante,  §§475,487. 

2.  M'Bride  v.  Floyd,  2  Bailey  L.  (S. 
C.)209 ;  Gaffney  i>.Bradford,2  Bailey  L. 
(S.C.)  441 ;  Kimball  v.  Plant,  14  La.  10 ; 
Wybrants  v.  Rice,  3  Tex.  458;  Davis 
v.  Pawlette,  3  Wis.  300;  Sheets  v.  Cul- 
ver, 14  La.  449. 

Certificate  of  deposit. — An  ordinary 
certificate  of  indebtedness  of  a  banker 
does  not  represent  any  specific  money 
of  the  original  holder  in  the  hands  of 
the  banker  susceptible  of  attachment. 
It  is  only  a  certificate  of  indebtedness. 
McMillan  v.  Richards,  9  Cal.  365. 

3.  Huot  v.  Ely,  17  Fla.  775;  Rey- 
nolds v.  Horn,  4  La.  Ann.  187;  Erwin 
v.  Commercial,  etc.,  Bank,  3  La.  Ann. 
186 ;  Price  ».  Brady,  21  Tex.  614 ;  Bas- 
sett  v.  Garthwaite,  22  Tex.  230;  Kapp 
v.  Teel,  33  Tex.  811 ;  Hutchins  v.  Ev- 
ans, 13  Vt.  541. 

The  garnishee  must  owe  the  defendant. 
— To  hold  the  maker  of  a  note  liable 
as  a  garnishee,  he  must  be  indebted  to 
the  defendant;  therefore,  one  who 
has  purchased  goods  from  a  vendor 
by  giving  his  note  payable  to  a  third 
person,  is  not  indebted  to  the  vendor, 
and  the  maker  is  not  liable  as  a  gar- 
nishee in  a  suit  against  him,  although 
the  goods  were  (unknown  to  the  pur- 


chaser) sold  with  intent  to  defraud 
creditors.  Diefendorf  v.  Oliver,  8 
Kan.  365. 

For  the  same  reason  the  maker  of  a 
note  payable  to  two  persons  can  not 
be  held  as  a  garnishee  in  a  suit  against 
one  of  them  only.  Hanson  v.  Davis, 
19  N.  H.  133;  ante,  §524,  et  seq. 

For  a  like  reason  one  who  merely 
holds  in  his  possession  notes  belong- 
ing to  the  principal  defendant,  can 
not  be  held  liable  as  a  garnishee. 
Dickinson  v.  Strong,  4  Pick.  (Mass.) 
57.  Further,  as  to  "Custodian,"  see 
post,  §576,  and  as  to  "  Notes  held  as 
collateral  security,"  post,  §573. 

Maker  of  a  note  payable  to  wife  can 
not  be  held  liable  as  garnishee  at  suit 
against  a  husband. — On  the  principle 
that  the  garnishee  must  be  indebted 
to  the  principal  defendant,  a  garnishee 
can  not  be  held  liable  on  a  promissory 
note  which  he  has  made  payable  to 
the  defendant's  wife,  wherever  the 
wife  holds  her  property  separate  from 
her  husband.  Parks  v.  Cushman,  9 
Vt.  320;  Way  v.  Pierce,  51  Vt.  326; 
Hayward  v.  Clark,  50  Vt.  612.  And 
in  the  absence  of  fraud  a  note  made 
payable  to  a  wife  in  consideration  of 
a  sale  by  her  husband  of  his  interest 
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Where,  however,  such  uncertainty  does  not  exist  because  of 
the  fact  that  the  note  is  still  owned  by  and  in  the  hands  of  the 
payee  named  therein,  the  courts,  on  principle,  have  many 
times  permitted  the  maker  of  such  instrument  to  be  held  by 
process  of  garnishment  issued  in  a  suit  brought  against  the 
payee.1 

§565.  (b)  Rule  requiring  them  to  be  due.— Furthermore 
in  courts  requiring  an  indebtedness  to  be  payable  at  the  time 
of  the  service  of  process,  the  note,  though  still  owned  by  the 
payee,    must   also   be   due.     The    note   must  have  matured.2 


in  a  partnership,  is  her  separate  prop- 
erty and  can  not  be  reached  in  a  suit 
against  him.  Worthy  v.  Clapp,  99 
Mass.  561.  For  an  application  of  the 
old  rule  deeming  the  husband  to  be 
the  owner  of  a  note  payable  to  the 
wife,  see  Shuttlesworth  v.  Noyes,  8 
Mass.  229;  Hockady  v.  Sallee.  26  Mo. 
219.  For  an  application  of  the  rule 
where  the  husband  and  wife  own  by 
entireties,  see  Fogleman  v.  Shively, 
4  Ind.  App.  197,  27  N.  E.  Rep.  873,  30 
N.  E.  Rep.  909. 

1.  Mills  v.  Stewart,  12  Ala.  90;  King 
v.  Vance,  46  Ind.  246;  Denham  v. 
Pogue,  20  La.  Ann.  195;  Decoster  v. 
Livermore,  4  Mass.  101 ;  Richards  v. 
Stephenson,  99  Mass.  311;  Scott  v. 
Hawkins,  99  Mass.  550;  Somers  v.  Lo- 
sey,  48  Mich.  294 ;  Quarles  v.  Porter, 
12  Mo.  76;  Colcord  v.  Daggett,  18  Mo. 
557;  Pellman  v.  Hart,  1  Pa.  St.  263; 
Kellogg  v.  Fancher,  23  Wis.  21 ;  Getch- 
ell  v.  Chase,  124  Mass.  366;  Chase  v. 
Bradley,  17  Me.  89 ;  Leland  v.  Sabin,  27 
N.H.74;  Huff  u.Mills,7Yerger  (Tenn.) 
42 ;  Bassettu.  Garthwaite,  22 Tex.  230; 
Thompsons.  Gainesville.etc,  Bank, 66 
Tex.  156;  Camp  v.  Scott,  14  Vt.  387; 
Howe  v.  Ould,  28  Gratt.  (Va.)  1. 

A  note  payable  on  demand  is  not 
negotiable  security,  and  the  proceeds 
thereof  may  be  secured  by  process  of 
garnishment  served  upon  the  maker 


in  a  suit  against  the  person  for  whose 
benefit  the  note  was  taken,  when  it  is 
shown  that  the  note  remained  in  his 
hands  two  months  after  its  date. 
Camp  v.  Scott,  14  Vt.  387.  Or  under 
a  statute  making  negotiable  security 
that  which  is  "payable  on  time  and 
not  overdue."  Scott  v.  Hawkins,  99 
Mass.  550. 

It  must  generally  be  in  the  posses- 
sion of  the  payee,  but  it  has  been  held 
sufficient  that  he  is  the  owner.  Howe 
v.  Ould,  28  Gratt.  (Va.)  1.  But  it 
must  not  be  in  the  hands  of  a  bona  fids 
purchaser  for  value.  King  v.  Vance, 
46  Ind.  246.  See,  as  to  "Assignment," 
post,  §  567. 

When  note  made  to  defeat  garnish- 
ment, as  for  payment  of  board  in  ad- 
vance, after  service  of  process,  the 
maker  may  be  held  liable  as  gar- 
nishee. Cowdry  v.  Walker,  59  N.  H. 
533. 

2.  Mayberry  v.  Morris,  62  Ala.  113; 
Wilson  v.  Albright,  2  Greene  (Iowa) 
125;  Commissioners  v.  Fox,  1  Morr. 
(Iowa)  48 ;  Greer  v.  Powell,  1  Bush. 
(Ky.)  489;  Gregory  v.  Higgins,  10 
Cal.  339;  Cleneay  v.  Junction  R. 
R.  Co.,  26  Ind.  375;  Fuller  v.  O'Brien, 
121  Mass.  422;  Hubbard  v.  Williams, 
1  Minn.  54;  Matheny  v.  Hughes,  10 
Heisk.  (Tenn.)  401;  Moore  v.  Pillow, 
3  Humph.   (Tenn.)  448;  Inglehart  v. 
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When  negotiable  instruments  fall  due  they  cease  to  have  a 
negotiable  charter  in  such  sense,  at  least,  that  a  subsequent 
assignee  can  not  be  deemed  to  be  a  bona  fide  holder;  for,  by  a 
well-known  rule  of  the  law  merchant,  he  takes  the  instru- 
ment subject  to  all  the  defenses  that  might  be  set  up  against 
the  assignor  of  it,  and,  therefore,  would  be  subject  to  a  plea  in 
bar  interposed  by  the  maker — the  garnishee — and  for  this 
reason  the  maker  of  a  note  can  not  be  injured  by  being  held 
as  a  garnishee  when  such  note  has  matured.1 

Where  a  promissory  note  has  become  due  and  is  owned  by 
the  principal  defendant,  a  process  of  garnishment  served  upon 
the  maker  will  fix  his  liability  and  he  will  be  protected  in  pay- 
ing over  the  money  after  judgment  is  entered  against  the  prin- 
cipal defendant.2 

§566.  (c)  Rule  not  requiring  them  to  be  due.— Another 
and  less  prevalent  rule  based  upon  special  statutes  permits  the 
garnishment  of  the  maker  of  a  negotiable  promissory  note  or 
bill  of  exchange,  although  the  same  be  not  actually  due  and 
payable;  but  in  every  such  case  it  must  still  be  the  property 
of  the  holder  against  whom  the  main  action  is  brought,  for 
otherwise  garnishment  will  not  reach  it.3   Such  a  garnishment 

Moore,  21  Tex.  501;  Price  v.  Brady,  21  nished.— For  the  reason  above  stated 

Tex.  614;   Bassett  v.  Garthwaite,  22  when    checks    are    not  payable,  the 

Tex.    230;   Willis  v.  Heath,  75  Tex.  drawer  can  not  be  held  liable  in  gar- 

124,  12  S.  W.  Rep.  971.  nishment.     Barnard    v.     Graves,    16 

Burden    of  proof.— The  burden  of  Pick.  (Mass.)  41 ;  Knight  v.  Bowley, 

proof  is  upon  the  plaintiff  to  show  117  Mass.  551 ;  Fulweiler  v.  Hughes, 

that  the  instrument  has  matured  and  17  Pa.  St.  440. 

that  at  the  time  of  its  maturity  it  was  2.  Somers  v.  Losey,  48  Mich.  294. 

held  by  the  attachment  defendant,  or  3.  Ante,  §  564. 

that  it  was  not  in  the  hands  of  a  bona  A  debt  owing  upon  negotiable  paper 

fide  holder.     Cleneay  v.  Junction  R.  before  maturity  is  no  less  a  right  or 

R.,  26  Ind.  375 ;  Scott  v.  Hill,  3  Mo.  88.  credit  of  a  defendant  than  a  debt  due 

1.  Simpson  v.  Hall,  47  Conn.  417;  upon   the  same  paper  after  maturity 

Robinson    v.    Lyman,    10  Conn.  30;  or  upon  paper  not   negotiable;   and 

Stedman  v.  Jillson,  10  Conn.  55 ;  Fair-  such  debt  is  by  the  provisions  of  the 

child  v.  Brown,  11  Conn.  26;  McCoid  statute  made  the  subject  of  garnish- 

v.    Beatty,    12    Iowa    299;  Arents  v.  ment.     Briant  v.  Reed,  14  N.  J.  Eq. 

Commonwealth,  18  Gratt.  (Va.)  750;  (1  McCart.)  271. 

Littlefield  v.  Hodge,  6  Mich.  326.  The    attachment    of    a  bill  of  ex- 

Checks  not  payable  can  not  be  gar-  change    belonging  to   the  defendant 
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appropriates  the  funds  in  the  hands  of  the  garnishee  to  the 
payment  of  the  debt  of  the  defendant  who  owns  the  note,  and 
binds  all  those  claiming  through  him  with  actual  notice  of  the 
attachment,  but  will  not  bind  a  bona  fide  holder  of  a  negotiable 
note  for  value  and  without  notice.  Every  such  garnishment, 
therefore,  is  liable  to  be  defeated  by  a  transfer  of  the  note  at 
any  time  before  the  debt  becomes  due.1  The  doctrine  of  im- 
plied notice  by  lis  pendens  does  not  apply  in  such  case.2 

The  fact  that  an  attachment  of  a  negotiable  instrument  will 
not  prevent  a  subsequent  bona  fide  purchaser  for  value,  before 
the  same  becomes  due,  from  acquiring  good  title  by  the  law 
merchant,  has  led  some  states  to  enact  laws  preventing  the  at- 
tachment defendant  from  transferring  negotiable  paper  after 
garnishment  proceedings  have  been  begun.3  And  one  court 
has  said  that  an  indorser,  with  actual  notice  of  the  proceed- 
ings, will  be  restrained  from  transferring  the  note  so  as  to 
defeat  the  attachment.4 

Where  a  garnishee  is  served  with  process  in  a  suit  against 
the  holder  of  a  note,  the  garnishee  will  thereafter  pay  the  note 
at  his  peril,  either  to  the  defendant  or  to  a  party  who  acquires 

gives  the  plaintiff  only  the  defend-  72 ;  County  of  Warren  v.  Marcy,  97  IT. 

ant's  interest  in  the  bill,  whatever  S.  96;  United  States  v.  Mora,  97  U. 

that  may  be.     Davis  v.  Bastos,  9  La.  S.  413. 

Ann.  359.  2.  Kieffer  v.  Ehler,  18  Pa.  St.  388. 

1.  Enos  v.  Tuttle,  3  Conn.  27;  Col-  3.  Elmer    v.    Welch,  47  Conn.  56; 

cord  v.  Daggett,  18  Mo.  557;  Elmer  v.  Kieffer  v.  Ehler,  18  Pa.  St.  388. 

Welch,   47   Conn.  56;  Pursell  v.  Pap-  It  is    said  that  the  negotiation  of  a 

penheimer,  11   Ind.   327;  Kimball  v.  negotiable  promissory  note  by  a  payee, 

Plant,  14  La.  511 ;  Mims  v.  West,  38  after  he  has  had  notice  of  the  attach- 

Ga.  18 ;  Junction  R.  R.  Co.  v.  Cleneay,  ment,  is  a  fraud  upon  the  law,  and  the 

13  Ind.  161 ;  Bills  v.  Park  Bank,  89  N.  court   from  which  the  attachment  is- 

Y.  343;  Robinson  v.  Mitchell,  1  Har-  sues    has  power  to  require  it  to  be 

rington  365 ;  Peace  v.  Jones,  3  Murph.  placed  in  such  custody  as  will  prevent 

(N.  C.)  256;  Steuart  v.  West,  1  Harr.  it  from  being  misapplied.     Kieffer  v. 

&  J.    (Md.)   536;   Clough  v.  Buck,  6  Ehler,  18  Pa.  St.  388. 

Neb.  343;  Knisely  v.  Evans,  34  Ohio  Special     statutory    provisions    for 

St.  158 ;  Secor  v.   Witter,  39  Ohio  St.  maintaining  an  action  for  such  fraud 

218;  Walker  v.  Gibbs,  2  Dall.  211,  1  within  a  given  time  have  been  en- 

Yeates  (Pa.)  255;  Kieffer  v.  Ehler,  18  acted.    Elmer  v.  Welch,  47  Conn.  56. 

Pa.  St.  388;  Hill  v.  Kroft,  29  Pa.  St.  4.  Secor  v.  Witter,  39  Ohio  St.  218. 
186;   Day  v.  Zimmerman,  68  Pa.  St. 
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title — to  an  overdue  note — after  service  of  summons.1  This  is 
contrary  to  the  principle  applied  to  negotiable  instruments  be- 
fore they  are  due  because  in  such  case  a  bona  fide  holder  is  not 
subjected  to  the  equities  between  the  original  parties,  as  he  is 
when  he  takes  overdue  paper. 

On  principle  the  maker  of  a  negotiable  instrument  should 
not  be  charged  as  a  garnishee  of  a  holder  when  process  is 
served  upon  him  before  maturity  of  the  note,  unless  the  note 
has  become  due  and  payable  before  judgment  is  to  be  entered 
thereon.2 

It  is  a  rule  of  general  application  that  a  court  will  not  enter 
a  judgment  against  the  garnishee  unless  he  will  be  completely 
exonerated  by  payment  from  all  liability  thereafter  to  other  per- 
sons on  his  indebtedness.3  Where  the  maker  of  a  negotiable 
instrument  is  garnished  for  the  debt  of  the  owner  and  holder 
of  the  note — either  the  payee  or  an  indorsee — and  the  garnish- 
ment is  followed  by  judgment  and  condemnation,  such  judg- 
ment will  protect  the  maker — the  garnishee — against  any  sub- 
sequent action  brought  on  the  same  note  by  a  subsequent 
indorser,  though  he  receive  the  note  without  notice  of  the 
attachment.4  This  is  on  the  principel  that  there  can  be  no 
judgment  and  condemnation  before  the  note  is  due,5  but  if  the 
garnishee  answer,  admitting  an  indebtedness  to  the  principal 
defendant,  without  qualification,  on  a  negotiable  instrument  not 
due,  he  does  so  at  his  peril  and  may  be  held  liable  in  a  subse- 
quent action.6 

1.  Burton    v.    Wynne,  55  Ga.  615;  5.  Somers  v.  Losey,  48  Mich.  294. 
Donnell  v.  Portland  &  Ogdensburg  R.  But  paying  one  note  by  giving  an- 
il. Co.,  76  Me.  33;  Newton  v.  Gray,  10  other  extending  the  time  of  payment 
La.  Ann.  67.  will  not  affect  the  rights  of  the  gar- 

2.  Mims  v.  West,  38  Ga.  18 ;  Elmer  nishing  creditor.  Judgment  will  be 
v.  Welch,  47  Conn.  56 ;  Thompson  v.  rendered  against  the  maker  because 
Gainesville  Nat.  Bank,  66  Tex.  156, 18  the  first  note  is  due,  although  the  re- 
S.  W.  Rep.  350.  newed  note  be  not  due,  and  although 

3.  Ante,  §§471-474,  and  post,  §678.     he  does  not  know  who  owns  it.     Les- 
This  is  also  declared,  by  statute,  to    lie  v.  Merrill,  58  Ala.  322. 

be  the  rule  in  Iowa.  Yocum  v.  White,  6.  Cross  v.  Haldeman,  15  Ark.  200. 
36  Iowa  288;  Hughes  v.  Monty,  24  Further  as  to  "Notice,"  see  post, 
Iowa  499.  §  569. 

4.  Somerville  v.  Brown,  5  Gill  (Md.) 
399. 
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Exception  to  the  rule. — Where  the  prevailing  rule  permits  the 
maker  of  an  undue  negotiable  instrument  to  be  held  as  a  gar- 
nishee it  still  has  one  exception.  This  is  in  the  case  of  insol- 
vency of  the  principal  defendant.  If  the  law  holds  his  assets 
toward  the  satisfaction  of  all  his  general  creditors,  the  garnishee 
will  not  be  compelled  to  pay  over  to  the  plaintiff  the  amount 
which  he  owes  to  the  defendant.1 

§  567.  (d)  Effect  of  assignment  upon  garnishee. — The  gen- 
eral rule  governing  the  assignment  of  choses  in  action8  obtains 
in  regard  to  notes  and  bills.  The  maker  of  a  note  that  is  not 
negotiable  can  not  be  held  as  a  garnishee  of  the  payee  if  the 
instrument  has  been  assigned  to  a  bona  fide  third  person  and 
notice  of  the  transfer  given  to  the  maker  before  the  service  of 
process.3  But  if  no  notice  to  the  maker  be  given  of  the  trans- 
fer of  a  non-negotiable  instrument,  the  garnishment  will  pre- 
vail.4 In  this  one  respect  the  assignment  of  non-negotiable 
instruments  is  governed  by  a  different  rule  than  that  which 
obtains  in  regard  to  other  assigned  choses  in  action.5  But  this 
is  not  without  reason,  for  by  the  law  merchant,  the  taker  of 
such  an  instrument  is  charged  with  notice  of  the  defenses  which 
the  maker  may  set  up,  and  he  may  undoubtedly  setup  the  fact 
of  the  garnishment  as  a  bar.6  The  rule  also  governs  instruments 
which  have  lost  their  negotiable  character  by  having  matured 
and  have  been  thereafter  assigned.  Such  assignment  passes 
an  equitable  interest  which  will  prevail  against  a  subsequent 
attachment  of  the  note  by  garnishment  process  served  upon 
the  maker.7  The  assignment  constitutes  a  valid  defense  to  the 
attachment.8     It  has  been  said  in  Iowa  that  notice  of  assign- 

1.  Schuler  v.  Israel,  120  U.  S.  506.  7.  Norton  v.  Piscataqua  Ins.  Co.,  Ill 

2.  Ante,  §  537.  Mass.  532 ;  Walden  v.  Valiant,  15  Mo. 

3.  Newell  v.  Adams,  1 D.  Chip.  (Vt.)  409 ;  Mills  v.  Stewart,  12  Ala.  90. 
346.  A  bill  or  note  does  not  lose  its  nego- 

4.  Hinsdill  v.  Safford,   11  Vt.  309.  tiable  character  by  being  dishonored. 
Contra,  where  transferred  by  a  debtor  Morgner  v.  Bigelow,  3  Mo.  App.  592. 
bona  fide,  in  payment  of  a  debt.    Pell-  8.  Gates  v.  Kerby,  13  Mo.  157;  Sim- 
man  v.  Hart,  1  Pa.  St.  263.  mons  v.  Guyon,  57  Ala.  Ill ;  Garrott 

5.  Ante,  §538.  v.  Jaffray,  10  Bush.  (Ky.)  413. 

6.  Supra,  §  565.  As  to  bringing  in  the  assignee  as  a 
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ment  that  is  made  after  service  of  process  and  before  answer  is 
filed  will  not  defeat  the  garnishment.1  But  this  is  contrary  to 
the  general  rule,2  and  contrary  to  the  rule  governing  the  in- 
dorsement of  negotiable  instruments.3 

§568.    (e)  Effect  of  indorsement  upon  garnishee.  —  The 

maker  of  a  negotiable  promissory  note  which  has  not  matured 
can  not  be  held  as  the  garnishee  of  the  payee  or  indorser, 
where  the  note  has,  either  before  or  after  service  of  process, 
been  transferred  to  a  third  person,  although  the  maker  have 
notice  of  the  garnishment.4  The  reason  for  this  rule  is  that 
the  bona  fide  purchaser,  for  value  and  without  notice  of  the 
garnishment  of  a  negotiable  instrument  before  it  is  due,  takes 
a  good  title  as  against  all  the  world,5  and  since  the  principal 
defendant  is  divested  of  his  title  he  could  not  recover,  there- 
fore the  plaintiff  can  not  recover.6  So  long  as  a  negotiable  in- 
strument is  not  yet  due,  the  maker  is  bound  to  the  unknown 
holder,  whoever  he  may  prove  to  be,  and  therefore  no  notice 
of  the  assignment  by  indorsement  need  be  given  to  the  maker 
in  order  to  perfect  the  transfer,  and,  consequently,  lack  of  no- 
party  to  the  proceeding,  see  Simmons  540,  48  N.  "W.  Rep.  933 ;  Bridge  v. 
v.  Guyon,  57  Ala.  Ill ;  Garrott  v.  Jaff-  Shedd,  82  Iowa  540, 48  N.  W.  Rep.  933 ; 
ray,  10  Bush.  (Ky.)  413.  Burdett  v.  Shedd,  82  Iowa  540,  48  N. 

1.  Stevens  v.  Pugh,  12  Iowa  430.  W.  Rep.  933 ;  North  v.  Gordon,  15  La. 

2.  Ante,  §538.  Ann.  221.     (Attachment  is  by  seizure 

3.  Next  succeeding  section.  in  Louisiana.) 

The  rule  that  the  maker  of  a  non-  Furthermore,  one  who  receives  a 
negotiable  instrument,  which  is  after-  note  which  has  been  transferred  to 
wards  assigned,  must  recognize  the  him  to  defraud  creditors,  maybe  made 
assignee  as  his  creditor  was  applied  in  a  garnishee  and  held  liable,  although 
the  case  of  Folsom  v.  Haskell,  11  Cush.  he  has  received  no  money  on  the 
(Mass.)  470.  note;     and  he  can  not  defend    by 

For  the  rule  as  applied  to  the  drawee  showing  that,  because  of  the  fraud, 
of  a  bill  of  exchange,  see  post,  §  574.       he  has  acquired  no  title  to  the  notes. 

Fraudulent  transfer  of  note. — When  Kenosha  Stove  Co.  v.  Shedd,  82  Iowa 
one  has  come  into  possession  of  a  540,  48  N.  W.  Rep.  933;  Bridge  v. 
note  by  a  transfer  which  was  made  Shedd,  82  Iowa  540, 48  N.  "W.  Rep.  933; 
merely  for  the  purpose  of  defeating  Burdett  v.  Shedd,  82  Iowa  540,  48  N. 
the  legal  pursuit  of  creditors,  a  cred-    W.  Rep.  933. 

itor  may  disregard  the  transfer  and  4.  Cruett  v.  Jenkins,  53  Md.  217. 
attach.  Enos  v.  Tuttle,  3  Conn.  27;  5.  Hinsdill  v.  Safford,  11  Vt,  309. 
Kenosha  Stove  Co.  v.  Shedd,  82  Iowa        6.  Ante,  §  475  et  seq. 
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tice  to  the  maker  has  no  effect  whatever  upon  his  liability. 
Process  of  garnishment  served  upon  him  in  a  suit  against  the 
payee  or  a  former  indorsee  will  be  defeated  by  indorsement 
without  notice  to  the  maker.1 

§569.    (f)  Effect  ol  notice  to  the  maker— The  garnishee. 

—The  rule  regarding  notice  to  the  person  indebted  upon  a 
promissory  note  or  bill  of  exchange  is  not  the  same  as  that 
respecting  notice  to  other  garnishees  indebted  upon  assigned 
choses  in  action.2  This  results  from  the  fact  that  notes  and 
bills  are  governed  by  the  law  merchant,  and  when  an  effort  is 
made  to  harmonize  the  latter  with  the  law  of  attachment  much 
difficulty  and  confusion  is  encountered.  The  nearest  approach 
to  general  rules  seems  to  be  the  following: 

When  a  non-negotiable  instrument  or  an  instrument  that 
has  fallen  due  is  assigned,  notice  of  such  assignment  must  be 
given  to  the  maker  or  he  may  be  charged  as  garnishee  of  the 
payee,  or  indorsee,  known  to  be  in  possession  of  such  non- 
negotiable  instrument,  or  matured  negotiable  instrument. 
This  is  because  the  taker  of  such  an  instrument  is  liable  to  all 
the  defenses  that  might  have  been  set  up  againsUhe  payee, 
one  of  which  defenses  is  the  fact  of  the  assignment.8 

1   Green  v.  Gillet,  5  Day  (Conn.)  mailed  to  the  claimant  he  became  the 

485*;    Cruett  v.  Jenkins,  53"  Md.  217;  owner    thereof.     Howe   v.  Ould,     28 

Oldham  v.  Ledbetter,  1  How.  (Miss.)  Gratt.  (Va.)  1. 
43  •  Edneyu. Willis,  23 Neb .56, 36  N.W.        2.  Ante,  §§  538-540. 
Rep  300;  Howe  v.  Hartness,  11  Ohio        3.  Collier  v.  Hershey,  21  Ark.  482 

St  449-Corser  v.  Craig,  1  Wash.  C.  Judah  v.  Judd,  5  Day  (Conn.)  534 

C  424-  Hinsdillv.  Safford,  11  Vt.  309 ;  Bishop  v.  Holcomb,    10    Conn.  444 

Little  v.  Hale,  11  Vt.  482.  Woolfolk    v.    Bank    of    America,   10 

When   is  a  bill    transferred. -On   a  Bush.   (Ky.)  504;  Swift  v.  Tyson,  16 

controversy    between    an    attaching  Pet.    (IT.   S.)  1;   Elston  v.   Gillie i,  69 

creditor  on  the  one  hand,  and  one  Ind.  128;  Canaday  v.  Detrick,  63  Ind. 

claiming  to  be  the  holder  of  the  bill  485;  Shetler  v.  Thomas,  16  Ind.  223; 

for  value  on  the  other,  the  question  Schoppenhast  v.  Bollman,  21  Ind.  280; 

to  be  determined  was  when  the  latter  Barton  v.  Allbright,  29  Ind.  489 ;  Ohio 

became  the  holder  of  the  bill.    The  &  Miss.  R.  W.  Co.  v.  Alvey,  43  Ind. 

bill  had  been  mailed  to  the  claimant  180;    King    v.    Vance,  46  Ind.   246; 

but  had  not  reached  him  on  the  day  Greerman  v.  Fox,  54  Ind.  267 ;  Earl  v. 

the  attachment  was  levied.  The  court  Matheney,  60  Ind.   202;   McCoid  v. 

held    that    so    soon    as  the  bill  was  Beatty,  12  Iowa  299 ;  Stevens  v.  Pugh, 
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The  maker  of  undue  negotiable  paper  is  bound  to  pay  the 
amount  represented  by  it  at  maturity  to  whomsoever  may  then 
be  the  owner  and  holder  of  it.  Therefore,  no  notice  to  him 
need  be  given  of  the  transfer  of  such  an  instrument  to  fix  his 
liability  to  the  holder,  and  for  that  reason  a  garnishment  in  a 
suit  against  any  other  person  than  the  holder  will  be  ineffec- 
tive, although  the  garnishee  have  no  notice  of  the  transfer.1 
This  rule  is  sometimes  modified  by  special  statutes  by  which 
the  maker  of  a  negotiable  promissory  note  remains  liable  on 
garnishment  process  in  a  suit  against  the  payee,  although  the 
note  may  have  been  negotiated,  if  the  maker  has  not  been 
notified  of  the  transfer  of  the  note.  After  notice  of  the  trans- 
fer he  will  then  remain  liable  to  the  transferee  until  notice  of 
a  further  transfer  is  given  to  him.2 

§  570.  (g)  Must  be  payable  in  money. — Following  the  rule 
that  in  order  to  hold  a  garnishee  liable,  the  contract  relation 
existing  between  him  and  the  principal  defendant  must  be  one 
on  which  the  latter  might  have  brought  an  action  of  debt  or 
indebitatus  assumpsit,3  the  maker  of  a  promissory  note  must  be 
under  obligation  to  pay  the  same  in  money.    Therefore,  where 

12  Iowa  430;  Lake  v.  Reed,  29  Iowa  (Ala.)    175;    Kauffman   v.  Jacobs,  49 

258;   Yocuin  v.  White,  36  Iowa  288;  Iowa  432;    Howry    v.    Eppinger,   34 

Walters  v.    Washington   Ins.    Co.,    1  Mich.  29;  Speight  v.  Brock,  1  Freem. 

Iowa  404;  Dickey  v.  Fox,  24  Mo.  217;  (Miss.)  Ch.  389. 

Fay  v.  Jones,  18  Barb.  (N.  Y.)  340;  2.  Britton    v.    Preston,    9  Vt.  257; 

Ward  v.  Morrison,  25  Yt.  593.  Kimball  v.  Gay,  16  Yt.  131 ;  Barney  v. 

In  some  states  notice  after  service  Douglass,  19  Vt.  98 ;   Stearns  v.  Wris- 

and  before  answer,  of  an  assignment  ley,  30  Yt.   661 ;    Webster  v.  Moran- 

made  before  the  time  of  service,  will  ville,  30  Vt.  701;  Williams  v.  Shep- 

bind   the   maker  to   the  holder  and  herd,  33  Yt.   164;   Seward  v.  Garlin, 

defeat   the  garnishment,    unless    the  33  Vt.  583. 

garnishee  omit  to  bring  the  assign-  A  notice  which  will  be  sufficient  to 

ment  to   the   notice  of  the  court,  in  prevent  the  debtor  from  making  pay- 

which  case  he  may  subject  himself  to  ment  to  his  creditor  will  be  sufficient 

double  payment  of  the  debt.     Lewis  to   protect   him    from  liability  under 

v.   Dunlop,  57  Miss.   130;  Crayton  v.  process  of  garnishment.     Downer  v. 

Clark,  11  Ala.  787.  Marsh,  28  Vt.  558. 

1.  Lamkin    v.    Phillips,    9     Porter  3.  Ante,  §§  475-482. 
(Ala.)  98;  Colvin  v.  Rich,  3  Porter, 


$§  571,572  MUST    BE    PAYABLE    IN    THE    STATE.  959 


>  )3 


it  was  to  be  paid  in  "goods,"1  or  in  "board,"2  or  in  "iron, 
or  in  "whisky,"4  or  in  specific  personal  services,5  the  maker 
can  not  be  held  liable  in  garnishment.  Nor  can  he  be  held 
liable  when  he  has  promised  to  pay  a  debt  in  promissory  notes 
or  written  obligations.6 

§571.  (h)  Must  be  payable  in  the  state.— Following  the 
general  rule,  governing  not  only  attachment  by  direct  seizure,7 
but  by  garnishment  as  well,8  that  a  fund  of  property  can  not 
be  appropriated  by  a  court  unless  the  same  is  within  the  juris- 
diction of  that  court,  the  courts  will  not,  generally,  permit  the 
maker  of  a  negotiable  instrument  to  beheld  as  a  garnishee  un- 
less by  the  terms  of  such  instrument  it  is  payable  in  the  state 
in  which  the  garnishee  is  brought  into  court.9  Furthermore, 
in  determining  the  liability  of  a  garnishee  upon  negotiable  in- 
struments, the  courts  follow  the  law  of  the  state  wherein  the 
same  is  made  payable.10 

§572.  (i)  Must  not  be  due  upon  contingency.— Following 
another  general  rule,11  the  sum  of  money  represented  by  the 
negotiable  instrument  must  be,  or  to  become  due  absolutely 
and  not  upon  a  contingency;  for  in  such  a  case  the  maker  can 
not  be  held  liable  by  service  of  process  of  garnishment  upon 
him.12     It  must  be  such  a  contingency  as  will  render  the  in- 

1.  Clark  v.  King,  2  Mass.  524.  bourn  v.  Gilman,  63  N.  H.  353;  Car- 

2.  Aldrich  v.   Brooks,  25  N.  H.  (5  bee  v.  Mason,  64  N.  H.  10,  4  Atl.  Rep. 
Fost.)  241.  791;  Gaffney  v.   Bradford,  2   Bailey, 

3.  Miller  v.  McClain,  10  Yerger  (S.  C.)  441 ;  Baylies  v.  Houghton,  15 
(Tenn.)  245.  Vt.  626;  Ludlow  v.  Bingham,  4  Dall. 

4.  Weil  v.  Tyler,  43  Mo.  581.  47. 

5.  Aldrich  v.  Brooks,  25  N.  H.  241.  10.  Lee  v.  Selleck,  33  N.  Y.  615;  Em- 

6.  Marshall  v.  Grand  Gulf,  etc.,  Co.,  erson  v.  Partridge,  27  Vt.  8. 
5  La.  Ann.  360;  Fuller  v.  O'Brien,  121  11.  Ante,  §  481. 

Mass.  422.  12.  Legro  v.   Staples,    16  Me.   252; 

7.  Ante,  §§  6,  191,  200.  Williams  v.  Marston,  3  Pick.  (Mass.) 

8.  Ante,  §§489,490.  65;  Morse  v.   Colley,  17  N.  H.  490; 

9.  Perry  v.  Coates,  9  Mass.  537 ;  Kib-  Burke  v.  Whitconib,  13  Vt.  421. 
ling  v.  Burley,   20  N.  H.  359;  Chad- 
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debtedness  uncertain  and  not  merely  an  uncertainty  as  to  time 
of  payment.1 

§573.    (j)  Notes  held  as  collateral  security.— It  frequently 

happens  that  the  payee  of  a  promissory  note  has  delivered  or 
transferred  such  notes  in  pledge  or  as  security  for  some  indebt- 
edness, and  his  creditor  (the  plaintiff)  nevertheless  desires  to 
secure  the  proceeds  of  the  same  to  the  satisfaction  of  his  demand. 
Under  the  general  rule  governing  attachments,2  property  held 
in  pledge,  or  as  security,  can  not  be  reached;  and  for  this 
reason,  as  well  as  by  force  of  special  statutes,  notes  that  have 
been  given  in  pledge  or  delivered  as  security  for  an  indebted- 
ness can  not  be  appropriated  by  bringing  in  the  holder  by  the 
service  of  process  of  garnishment  upon  him,  unless  there  will 
be  a  surplus  after  his  debt  is  satisfied.  In  such  case  the  sur- 
plus may  generally  be  garnished.3 

§  574.  As  to  accepted  drafts.— It  is  a  well  known  rule  of  the 
law  merchant,  that  a  bill  of  exchange,  when  accepted  by  the 
drawee,  becomes  an  assignment  of  so  much  of  the  fund  in  his 
hands  as  is  called  for  by  such  bill  of  exchange.  Therefore,  after 
the  acceptance  of  a  draft  the  acceptor  may  be  made  a  garnishee 
in  a  suit  against  the  payee  under  the  same  rules  that  govern 
the  makers  of  promissory  notes;  for,  by  acceptance,  he  is  placed 
in  the  identical  position  of  a  maker  of  a  promissory  note.  In 
general  the  acceptance  must  be  before  service  of  process  of  gar- 
nishment, for  otherwise  there  is  no  existing  indebtedness  at 
the  time  of  service  as  required  by  the  rule.4     Before  a  bill  of 

1.  Fay  v.  Smith,  25  Vt.  610.  132;  Grant  v.  Shaw,   16  Mass.   341; 
A  contract  reciting,  "I   am  at  my     Brainard  v.  Reavis,  2  Mo.  App.  490; 

option  about  paying  the  principal  of  Nicholson  v.   Walker,    25   Mo.    App. 

this  note  while  I  pay  the  interest  an-  368;  Wiggin  v.  Lewis,   19  N.  H.  548; 

nuallv,"  was  held  to  be  attachable.  Fling  v.  Goodall,  40  N.  H.  208;  Perrin 

Fay  v.  Smith,  25  Vt.  610.  v.  Russell,  33  Vt.  44 ;  Sargent  v.  Wood, 

2.  Ante,  §§38,  42,  43.  51   Vt.   597.     Compare   Grosvenor  v. 

3.  Howe  v.  Jones,  57  Iowa  130;  Farmers',  etc.,  Bank,  13  Conn.  104; 
Montross  v.   Byrd,  6  La.  Ann.   518;     Huot  v.  Ely,  17  Fla.  775. 

Curtis  v.  Norris,  8  Pick.  (Mass.)  280;        4.  Jarvis  v.  Wilson,   46   Conn.   90; 
Cushman  v.  Haynes,  20  Pick.  (Mass.)     Baer  v.  English,  84  Ga.  403;  Poydras 
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exchange  is  accepted  there  is  no  assignment  of  the  fund,  and 
such  fund  may  be  reached  by  garnishment  issued  in  an  action 
against  the  drawer.1 

Money  paid  in  the  purchase  of  a  bill  of  exchange. — Where  a 
debtor  pays  a  sum  of  money  for  the  purchase  of  a  draft  for 
the  purpose  of  remitting  the  same  to  his  debtor,  the  latter  may 
be  made  the  principal  defendant  in  an  action,  and  the  fund 
reached  by  process  of  garnishment  served  upon  the  holder  of 
the  fund.  Such  fund  can  not  be  deemed  a  chose  in  action  for 
the  purpose  of  exempting  it  from  garnishment.2  But  it  can 
not  be  reached  in  a  suit  against  the  purchaser.3 

§  575.  As  to  corporate  bonds. — Corporate  bonds  are  "prop- 
erty "  and  may  be  reached  by  process  of  garnishment  served 
upon  the  corporation,  when  the  bonds  are  in  its  possession 


v.  Delamare,  13  La.  98;  Ealer  v.  Mc- 
Allister, 14  La.  Ann.  821 ;  Robbins  v. 
Bacon,  3  Me.  346;  Seborv.  Armstrong, 
4  Mass.  206;  Kimball  v.  Donald,  20 
Mo.  577;  Lunt  v.  Bank  of  North 
America,  49  Barb.  (N.  Y.)  221  ;  Luff 
v.  Pope,  5  Hill  (N.  Y.)  413 ;  Pope  v. 
Luff,  7  Hill  (N.  Y.)  577;  Brazier  v. 
Chappell,  2  Brev.  (S.  C.)  107;  Storm 
v.  Cotzhausen,  38  Wis.  139;  Tucker 
v.  Marsteller,  1  Cranch  Cir.  Ct.  254 ; 
ante,  §  476. 

The  local  rules  regarding  accept- 
ance, whether  necessarily  to  be  in 
writing  or  whether  it  may  be  oral, 
must  be  observed. 

Where  the  payee  of  an  acceptance 
transfers  the  same,  it  is  governed  by 
the  rules  hereinbefore  laid  down  {ante, 
§§  567-569)  and  may  be  garnished  ac- 
cordingly. Dyeru.McHenry,13  Iowa 
527. 

1.  Sands  v.  Matthews,  27  Ala.  399. 

An  owner  can  not  defeat  the  rights 
of  a  creditor  who  has  attached  a  bill 
of  exchange  as  the  property  of  the 
debtor,  by  giving  an  order  on  the  hold- 


er of  the  bill   to  some  third  party. 
Ober  v.  Matthews,  24  La.  Ann.  90. 

Written  orders  to  pay  a  fund. — A  writ- 
ten order  upon  a  debtor  to  pay  a  cer- 
tain amount  of  money  to  the  payee 
named,  may  become  an  assignment 
thoreof  by  acceptance.  Wilson  v.  Car- 
son, 12  Md.  54.  But  it  is  governed  by 
the  rules  relating  to  choses  in  action 
unmodified  by  the  law  merchant. 
Ante,  §  537,  et  seq.  Therefore,  where, 
for  a  valid  consideration,  an  order  is 
drawn  for  the  whole  of  a  particular 
fund,  it  is  an  equitable  assignment 
thereof  to  the  person  named  as  payee. 
Such  assignment  will  be  valid  against 
an  attaching  creditor  if  made  before 
an  attachment,  although  the  garnishee 
did  not  have  notice  of  it  until  after 
the  attachment,  provided  he  had  notice 
in  sufficient  time  to  be  enabled  to  dis- 
close it  by  his  affidavit  before  judg- 
ment. Lee  v.  Robinson,  15  R.  I.  369, 
5  Atl.  Rep.  290. 

2.  Moursund  v.  Priess,  84  Tex.  Sup. 
554,  19  S.  W.  Rep.  775. 

3.  Capital  City  Bank  v.  Parent,  134 
N.  Y.  527,  31  N.  E.  Rep.  976. 
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ready  for  delivery  to  the  principal  defendant,  but  where  the 
process  is  served  before  the  directors  have  authorized  the  issue 
of  the  bonds,  such  bonds  can  not  be  held  under  a  statute  which 
does  not  hold  the  garnishee  for  property  coming  into  his  hands 
after  the  service  of  process.  In  such  a  case  the  after-issued 
bonds  are  not  property  in  the  hands  of  the  garnishee  at  the 
time  of  service.1  The  rule  that  the  payor  of  negotiable 
paper  can  not  be  garnished  by  the  creditor  of  the  payee  unless 
the  paper  is  in  the  hands  of  the  payee  and  past  due,  does  not 
apply  in  cases  seeking  to  garnish  mortgage  bonds  of  corpora- 
tions.2 


§  576.  A  mere  custodian  of  a  note  or  bill  can  not  be  held 
as  a  garnishee. — One  who,  merely  as  an  agent,  trustee,  or  cus- 
todian, has  in  his  keeping  promissory  notes,  checks,  bills  of 
exchange,  or  other  evidences  of  indebtedness  and  choses  in 
action,  can  not  be  held  liable  as  a  garnishee  in  a  suit  against 
the   owner    of    the    same,3    unless    the    same    be    treated    as 


1.  Fidelity  Insurance,  Trust  and 
Safe-Deposit  Co.  v.  Shenandoah  Val. 
R.  Co.,  33  W.  Va.  761,  11  S.  E.  Rep. 
58 ;  Pennsylvania  Railroad  Co.  v.  Pen- 
nock,  51  Pa.  St.  244;  Marble  Falls 
Ferry  Co.  v.  Spitler,  (Tex.  Civ.  App.) 
25  S.W.  Rep.  985. 

2.  Marble  Falls  Ferry  Co.  v.  Spitler, 
(Tex.  Civ.  App.)  25  S.  W.  Rep.  985. 

Interest  coupons. — Coupons  or  notes 
for  the  payment  of  interest  on  corpo- 
rate bonds  are,  in  some  states,  treated 
as  negotiable  instruments — Arents  v. 
Commonwealth,  18  Gratt.  (Va.)  750 — 
while  in  others  they  are  deemed  to  be 
choses  in  action,  and  proceedings  in 
attachment  to  subject  them  are  gov- 
erned accordingly.  Smith  v.  Kenne- 
bec, etc.,  R.  R.  Co.,  45  Me.  547. 

Coupons  indicating  the  amount  of 
work  done  at  a  factory  and  the  sum  of 
money  due  thereon,  are  evidence  of 
indebtedness,  and  when  assigned  with 
the  knowledge  and  consent  of  the 
payor,  such  assignment  will  defeat  an 


attachment  at  suit  of  the  assignor's 
creditor.  Stinson  v.  Caswell,  71  Me. 
510. 

3.  Levisohn  v.  Waganer,  76  Ala.  412 ; 
Van  Winkle  v.  Iowa,  etc.,  Co.,  56  Iowa 
245;  Clark  v.  Viles,  32  Me.  32;  Dick- 
inson v.  Strong,  4  Pick.  (Mass.)  57; 
Maine  Ins.  Co.  v.  Weeks,  7  Mass.  438; 
Perry  v.  Coates,  9  Mass.  537 ;  Lupton 
v.  Cutter,  8  Pick.  (Mass.)  298;  Gore 
v.  Clisby,  8  Pick.  (Mass.)  555;  May- 
hew  v.  Scott,  10  Pick.  (Mass.)  54; 
Tucker  ».  Clisby,  12  Pick.  (Mass.)  22; 
Osborne  v.  Schutt,  67  Mo.  712 ;  Fletch- 
er v.  Fletcher,  7  N.  H.  452;  Raiguel 
v.  McConnell,  25  Pa.  St.  362;  Gilmore 
v.  Carnahan,  81)^#Pa.  St.  217;  Hana- 
ford  v.  Hawkins,  (R.  I.)  28  Atl.  Rep. 
605;  Moore  ».Pillow,3 Humph. (Tenn.) 
448;  Price  v.  Brady,  21  Tex.  614;  Tir- 
rell  v.  Canada,  25  Tex.  455 ;  Ellison  v. 
Tuttle,  26  Tex.  283 ;  Scofield  v.  White, 
29  Vt.  330 ;  Van  Amee  v.  Jackson,  35 
Vt.  173. 

But  in  Louisiana  notes  are  att^cha- 
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cash.1  In  the  absence  of  special  statute  this  rule  applies  to  agents 

or  custodians  having  the  instrument  for  collection,2  or  for  sale.3 

The  maker  of  such  a  note  may  be  held  as  a  garnishee  in  an 


ble  by  direct  seizure  when  in  the 
hands  of  third  persons.  Erwin  v. 
Commercial,  etc.,  Bank,  3  La.  Ann. 
186;  Conery  v.  Webb,  12  La.  Ann. 
282.  And  the  fact  that  an  order  has 
been  given  upon  the  person  having 
the  same  for  collection,  to  pay  the 
proceeds  when  collected  to  a  person 
named,  does  not  constitute  an  assign- 
ment of  the  fund,  although  the  order 
has  been  accepted  by  the  attorney, 
and  as  long  as  the  notes  remain  un- 
collected in  the  hands  of  the  attorney 
they  may  be  attached  as  the  property 
of  the  owner.  Robertson  v.  Scales, 
15  La.  Ann.  545. 

1.  Hanaford  v.  Hawkins,  (R.  I.)  28 
Atl.  Rep.  605. 

2.  Freeman  v.  Exchange  Bank,  87 
Ga.  45,  13  S.  E.  Rep.  160;  Cooper  v. 
McClun,  16  111.  435;  First  Nat.  Bank  v. 
Leppel,  9  Colo.  594. 

Where  one  in  possession  of  notes  is, 
by  statute,  made  liable  as  a  garnishee, 
he  can  not  relieve  himself  from  such 
liability  by  thereafter  returning  the 
notes  to  the  principal  defendant. 
Stevens  v.  Dillman,  86  111.  233;  Bow- 
en  v.  Pope,  26  111.  App.  233,  125  111. 
28. 

In  Colorado,  to  hold  a  bank,  in 
which  a  note  is  deposited  for  collec- 
tion, liable  as  a  garnishee  with  re- 
spect to  that  note,  a  special  notice  is 
necessary  specifying  the  particular 
note  in  question  as  the  property  of 
some  other  person  than  the  depositor. 
First  Nat.  Bank  v.  Leppel,  9  Colo.  594. 

In  New  York,  when  a  draft  is  given 
by  the  drawer  to  an  agent  to  be  for- 
warded to  a  third  person  for  collec- 
tion, it  is  subject  in  the  hands  of  the 
third  person  upon  a  debt  due  from  the 


drawer.  Naser  v.  First  Nat.  Bank, 
116  N.  Y.  492,  22  N.  E.  Rep.  1077. 

Where  one  to  whom  notes  have 
been  indorsed  for  collection  may  be 
made  a  garnishee,  the  garnishment 
does  not  interfere  with  his  right  to 
use  and  collect  such  notes  and  bills 
until  an  order  is  made  requiring  such 
choses  in  action  to  be  delivered  to  the 
sheriff  or  a  receiver  for  such  property 
appointed  under  the  statute,  and  the 
fact  that  the  plaintiff  who  has  sued 
on  such  notes  has  been  summoned  as 
a  garnishee  can  not,  in  general,  be  set 
up  as  a  defense  by  the  person  sued  on 
the  note.  Bank  of  Missouri  v.  Bre- 
dow,  31  Mo.  523. 

The  pendency  of  process  is  not  a 
bar  to  an  action  by  the  indorsee 
against  the  maker.  It  is  a  matter  of 
abatement  at  most,  but  it  furnishes 
just  ground  for  an  application  to  the 
court  to  continue  the  cause  till  the  re- 
sult of  the  trustee  process  is  known. 
Peck  v.  Maynard,  20  N.  H.  183.  And 
the  fact  that  such  a  garnishee  has 
brought  a  suit  in  another  court  upon 
the  note  and  filed  it  there,  will  not 
defeat  the  garnishment.  Trunkey  v. 
Crosby,  33  Minn.  464. 

In  Louisiana,  a  note  or  draft  which 
has  been  sued  upon  and  filed  with  the 
clerk  may  be  reached  by  garnishment 
process  served  upon  the  clerk  of  the 
court  in  whose  custody  the  instrument 
is,  and  proved  by  his  answers  to  in- 
terrogatories that  the  instrument  is  in 
his  possession.  Ealer  v.  McAllister, 
14  La.  Ann.  821 ;  Estate  of  Mille  v. 
Hebert,  19  La.  Ann.  58;  Lassiter  v. 
Bussy,  14  La.  Ann.  699. 

3.  Paul  v.  Paul,  10  N.  H.  117. 
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action  against  the  payee  under  the  rules  hereinbefore  laid 
down,  because  neither  the  delivery  for  collection  nor  instruc- 
tions to  the  agent  to  pay  the  proceeds  when  collected  to  cer- 
tain creditors  will  operate  as  an  assignment  or  transfer  of  such 
notes.1 

After  notes  have  been  paid,  however,  the  relationship  of  a 
debtor  and  creditor  arises  between  the  person  who  was  custodian 
or  agent  for  collection  and  the  one  who  owned  the  notes,  and 
thereafter  before  payment  such  debtor  may  be  held  as  a  gar- 
nishee in  a  suit  against  his  creditor.  Bank  bills  so  held  are  to 
be  treated  as  money  or  property;2  and  so  are  United  States 
treasury  notes.3 

§  577.  When  contract  of  bailment  exists — (a)  Accommoda- 
tion bailees. — It  is  not  intended  herein  to  treat  of  all  manner 
of  contracts  which  might  be  strictly  considered  as  contracts  of 
bailment,  for  they  are  so  much  interwoven  with  other  condi- 
tions, that  a  treatment  of  them  will  be  found  elsewhere.  It  is 
only  intended  to  indicate  the  general  rules  governing  contracts 
of  bailment. 

An  accommodation  bailee  occupies  a  unique  position  and  be- 
cause thereof  has  frequently  been  deemed  to  be  free  from  lia- 
bility upon  the  process  of  garnishment.  But  the  better  rule 
would  seem  to  be  that,  although  he  is  not  to  be  compensated 
for  his  services,  he  is  nevertheless  liable  for  any  gross  neglect, 
and  for  that  reason  and  inasmuch  as  he  is  responsible  for  the 
property  in  his  possession  to  that  extent  he  should  be  held 
liable  as  a  garnishee.  Therefore,  one  having  a  large  box  for 
safe  keeping  was  held  as  a  garnishee,  although  he  had  declined 
to  be  responsible  for  it.4  So  one  having  possession  of  cotton 
under  a  contract  of  bailment  merely,  was  held  liable  by  a 
creditor  of  one  to  whom  it  should  have  been  delivered  when  it 
was  wrongfully  delivered  to  another.5    Even  a  mere  depositary 

1.  Clark  v.  Cilley,  36  Ala.  652.  5.  Smith  v.  Picket,  7  Ga.  104. 

2.  Morrill  v.  Brown,  15Pick. (Mass.)  But    on    the  contrary   it  has  been 
173.  held  that  one  permitting  shingles  to 

3.  State  v.  Lawson,  7  Ark.  391.  remain  in  his  shed  could  not  be  held 

4.  Loyless  v.  Hodges,  44  Ga.  647.  as  a  garnishee;  Stickney  v.  Batchel- 
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of  choses  in  action  has  been  held  as  a  garnishee.1  Likewise  a 
receiptor  of  property  which  has  theretofore  been  taken  on  an 
attachment,2  may  be  held  liable  in  garnishment  where  such 
property  has  not  been  taken  in  execution  and  disposed  of  in 
due  course  of  law.3  Furthermore  (but  partly  controlled  by  a 
different  rule)  a  stake-holder  of  a  bet  or  wager  may  be  held  as 
a  garnishee  in  a  suit  against  the  person  to  whom  such  fund 
belongs.4 

§578.  (b)  Bailees  for  hire. — There  is  no  exception  to  the 
rule  that  attachment  by  direct  seizure,  and  not  by  garnish- 
ment, is  the  proper  proceeding  where  the  defendant  is  himself 
in  possession  of  the  property,  and  this  rule  applies  where  a 
third  person  who  is  the  mere  agent  of  the  defendant  has  cus- 
tody of  the  property;  and  again,  so  long  as  he  has  a  right  of 
possession  or  an  unsatisfied  lien  it  can  not  be  taken  from  him, 
nor  can  he  be  held  liable  for  the  value  of  it.5  But  where  the 
bailee  is  not  a  mere  agent  of  the  defendant  and  has  money  or 
property  in  his  possession  on  which  he  has  no  lien  and  of 
which  he  has  no  further  right  of  possession,  he  may  be  held  as 
a  garnishee  in  a  suit  against  the  owner.6  The  same  rules  apply 
as  in  other  cases  where  the  garnishee  holds  a  fund  or  property 
to  which  the  principal  defendant  is  entitled  or  (in  some  states) 
to  become  entitled.7  Property  entrusted  to  the  custody  of  com- 
der,  18  N.  H.  40;  nor  could  bank  bailee  either  for  accommodation  or  for 
officials  or  other  bailees  of  a  trunk  or  hire  do  not  make  such  bailee  liable  to 
box  that  was  put  in  its  vault  for  safe  process  of  garnishment.  Such  prop- 
keeping  merely;  its  contents  being  erty  should  be  seized  by  direct  attach- 
unknown  to  them.  Bottoms.  Clarke,  ment.  Hall  v.  Filter  Manuf.  Co.,  10 
7  Cush.  (Mass.)  487;  Hooper  v.  Day,  Phila.  (Pa.)  370. 
19  Me.  56.  5.  Ante,  §  548. 

1.  Elser  v.  Rommel,  98  Mich.  74.  6.  As  to  property  subject  to  lien, 
Contra,  Mayhew  v.  Paine,  42  Me.  296.     see  post,  §584. 

2.  Ante,  §§  264,  265.  7.  The  rule  was  applied  in  a  case 

3.  Cole  v.  Wooster,  2  Conn.  203.  where  a  boom  company  had  posses- 

4.  Reynolds  v.  McKinney,  4  Kan.  sion  of  the  defendant's  logs  for  safe 
94;  Ball  v.  Gilbert,  12  Mete.  (Mass.)  keeking  on  an  agreement  that  they 
397;  Clark  v.  Gibson,  12  N.  H.  386;  were  to  receive  an  agreed  price  for 
Speise  v.  M'Coy,  6  Watts.  &  S.  (Pa.)  the  same.  Farmers',  etc.,  Bank  v. 
485.  Welles, 23Minn.475.  Compare  Wheeler 

Horses  and  carriages  in  the  posses-    v.  Day,  23  Minn.  545. 
sion  of  a  livery  stable  keeper  or  other 
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mon  carriers  is  more  often  sought  to  be  subjected  to  process  of 
garnishment  served  upon  such  common  carrier  than  in  case  of 
any  other  class  of  bailees  for  hire. 

Property  delivered  to  a  common  carrier,  upon  the  contract 
that  such  carrier  is  to  deliver  it  to  a  third  person  indicated,  is 
then  beyond  the  reach  of  process  of  garnishment  issued  in  a 
suit  against  the  consignor,  because  the  presumption  of  law  is 
that  the  property  belongs  to  the  person  to  whom  it  is  consigned.1 
But  where  property  is  consigned  to  an  agent  of  the  consignor 
it  is  subject  to  process  of  garnishment  while  still  in  the  con- 
structive possession  of  the  consignor  and  will  be  subject  to 
garnishment,  although  stored  in  the  United  States  Custom 
House.2  Furthermore,  the  consignee  (other  than  the  owner) 
of  goods  in  the  hands  of  a  common  carrier  does  not  become 
chargeable  as  a  garnishee  of  the  consignor  until  he  has  accepted 
the  consignment  and  received  the  goods.3  Nor  can  he  then  be- 
come chargeable  as  the  garnishee  when  the  consignment  was 
made  to  him  with  instructions  to  pay  the  proceeds  of  the  sale 
of  them  to  a  third  person,  who  accepts  such  stipulation  in  his 
favor.  By  acceptance  the  instructions  become  an  assignment 
of  the  property.* 

A  carrier  who  has  received  money  from  a  debtor  to  be  deliv- 
ered to  a  third  person  has  been  held  liable  as  a  garnishee  in  a 
suit  against  a  third  person  to  whom  the  same  was  to  have  been 
delivered.5 

1.  Redd  v.  Burrus,  58  Ga.  574;  Bing-  5.  Adams  v.  Scott,  104  Mass.  164; 
ham  v.  Lamping,  26  Pa.  St.  340.  Hearn  v.  Foster,  21  Tex.  401. 

2.  Peabody  v.  Maguire,  79  Me.  572,  But  where  the  carrier  was  instructed 
12  Atl.  Rep.  630.  to  tender  such  money  to  one  agent  of 

3.  Grant  v.  Shaw,  16  Mass.  341.  the  person  to  whom  it  was  due  and 
An  assignment  and  delivery  of  a  bill    upon  his  refusal  to  receive  it,  to  carry 

of   lading    and  invoice  of    goods  in  it  to  another  city  and  there  tender  it 

transitu  for  a  good  and  valuable  con-  to  another  agent  of  the  same  creditor, 

sideration  conveys  title  thereto   and  the  carrier  was  held  liable  as  garni- 

the  goods  are  not  attachable  as  the  shee  in  an  action  against  the  consignor 

property  of  the  assignor.    Balderston  after  the  first  agent  had  refused  and 

v.  Manro,  2  Cranch  Cir.  Ct.  (U.  S.)  before  the  second  had  been  given  an 

*>23-  opportunity  to  do  so.     Union   Mut. 

4.  Price  v.  Bradford,  4  La.  35;  Dol-  Life  Ins.   Co.   v.   Holbrook,   4  Grav 
sen  v.  Brown,  13  La.  Ann.  551.  (Mass.)  235. 
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The  general  rule,  however,  regarding  property  in  the  hands 
of  a  common  carrier  while  in  transitu,  is,  that  the  same  can 
not  be  made  the  subject  of  garnishment,1  especially  when  the 
property  is,  at  the  time,  outside  of  the  state  in  which  the  suit 
is  brought.2  But  where  the  property  has  reached  its  destina- 
tion and  the  possession  of  the  carrier  is  only  that  of  a  ware- 
houseman, the  carrier  may  be  held  liable  as  a  garnishee  in  re- 
spect to  such  property.3  The  carrier  can,  in  no  case,  however, 
be  held  liable  as  a  garnishee  when  he  does  not  know  whether 
the  goods  belong  to  the  defendant  or  not.4 

The  consignee  of  goods  entrusted  to  a  common  carrier  is, 
where  he  has  accepted  the  consignment,  liable  to  the  carrier  for 
freight;  therefore  he  may  be  held  as  a  garnishee  in  an  action 
brought  against  the  carrier,  but  not  before  the  entire  cargo  or 
consignment  has  been  delivered.5  But  one  who  receives  goods 
from  the  last  of  several  connecting  lines  of  carriers  can  not  be 
held  liable  for  the  freight  due  any  but  the  last,  although  it  has 
been  the  custom  of  the  lines  for  the  first  receiving  the  goods  to 
charge  freight  to  the  succeeding  one,  the  whole  to  be  collected 
by  the  line  delivering  the  goods.6  The  consignee  can  not  be 
held  liable  as  a  garnishee  for  the  amount  of  the  freight  in  a 
suit  against  the  master  of  the  vessel,  unless  such  freight  is  the 
property  of  the  master  and  not  the  owners.7 

1.  Western  R.  R.  Co.  v.  Thornton,  3.  Cooley  v.  Minnesota  Transfer 
60  Ga.  300;  Illinois  Central  R.  R.  Co.  Ry.  Co.,  53 Minn.  327,  55  N.  W.  Rep. 
v.  Cobb,  48  111.  402 ;  Michigan  Central    141. 

R.  R.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  4.  Walker  v.  Detroit,  Grand  Haven, 

1  111.  App.  399;  Bates  v.  Chicago,  etc.,  etc.,  R.  R.  Co.,  49  Mich.  446. 

Ry.  Co.,  60  Wis.  296,  s.c.  50  Am.  Rep.  5.  Stirling  v.   Loud,   33    Md.    436; 

369.  Gould  v.  Newburyport  R.  R.  Co.,  14 

The  rule  is  applied  to  a  passenger's  Gray  (Mass.)  472 ;  Lewis  v.  Hancock, 

baggage  while  en  route  in  the  case  of  11  Mass.  72;  Shumway  v.  Clark,  114 

Western  R.  R.  Co.  W.Thornton,  60 Ga.  Mass.   103;   Peterson  v.   Loring,  135 

300.  Mass.  397. 

2.  Western  R.  R.  Co.  v.  Thornton,  6.  Gould  v.  Newburyport  R.  R.  Co., 
60  Ga.  300;    Montrose  Pickle  Co.  v.  14  Gray  (Mass.)  472. 

Dodson  &  Hill's  Mfg.  Co.,  76  Iowa  172,        7.  Stirling    v.    Loud,   33   Md.   436; 
40  N.  W.  Rep.  705.  Richardson     v.     Whiting,    18    Pick. 

That  the  property  must  be  in  the    (Mass.)  530. 
jurisdiction    of    the  court,   see    ante, 
§§489  and  490. 
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§579.   When  funds  deposited  in  bank — (a)  Generally. — In 

the  absence  of  a  United  States  statute  forbidding  attachments 
issuing  out  of  state  courts  against  national  banks,1  any  bank 
may  be  held  as  a  garnishee  of  the  principal  defendant  when  the 
relationship  of  debtor  and  creditor  exists  between  them  .2  When 
funds  are  deposited  in  a  bank  and  by  it  credited  to  the  depositor, 
the  bank  becomes  the  debtor  of  such  depositor  and  liable  as 
such.  And  when  the  bank  receives  such  deposits,  to  be  paid 
upon  checks  generally,  it  remains  liable  to  the  depositor  until 
it  accepts  or  promises  to  pay  a  check  drawn,  or  until  some 
other  special  arrangement  is  made;  and  until  such  time  it  is 
liable  to  process  of  garnishment  issued  in  an  action  against 
the  depositor.8  The  fact  that  the  depositor  is  insolvent,  of  itself 
has  no  effect  to  defeat  process  of  garnishment  served  upon  the 
bank  in  which  such  deposit  is  made.* 

The  true  test  is  that  so  long  as  the  principal  defendant  him- 


1.  For  an  interpretation  of  such  a 
statute  when  in  force,  see  Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  721;  Safford 
v.  National  Bank,  61  Vt.  373. 

2.  As  to  corporations  in  general  be- 
ing made  garnishees,  see  ante,  §492. 

3.  Mayer  V.Chattahoochee  Nat. Bank, 
51  Ga.  325 ;  Nichols  v.  Goodheart,  5 
111.  App.574 ;  Ham  w.Peery,  39  Ul.App. 
341 ;  Clark  v.  Hancock  Bank,  1  Allen 
(Mass.)  394;  Boston,  etc.,  Railroad  v. 
Oliver,  32  N.  H.  172;  Skinner  v. 
Stuart,  39  Barb.  (N.  Y.)  206;  Hemp- 
hill v.  Yerkes,  132  Pa.  St.  545;  Farm- 
ers', etc.,  Nat.  Bank  v.  Ryan,  64  Pa. 
St.  236;  Farmers,  etc.,  Bank  v.  King, 
57  Pa.  St.  202;  Rozellev.  Rhodes, (Pa.) 
9  Atl.  Rep.  160. 

Although  the  indebtedness  may  be 
evidenced  by  a  certificate  of  deposit 
payable  to  the  order  of  the  creditor 
on  "demand,"  yet  no  demand  is 
necessary  before  the  service  of  process 
of  garnishment.  Ham  v.  Peery,  39 
111.  App.  341. 

Pension  money  deposited  in  bank  be- 


comes liable  to  process  of  garnish- 
ment served  upon  the  bank,  although 
the  same  was,  by  a  United  States 
statute,  exempt  from  attachment  and 
garnishment  before  it  was  received  by 
the  pensioner.  Webb  v.  Holt,  57  Iowa 
712. 

Mistake  in  entries  vpon  books. — A 
bank  is  not  concluded  in  a  garnish- 
ment proceeding  by  an  entry  upon  its 
books  as  to  the  credit  of  the  principal 
defendant.  They  may  show  the  same 
to  be  a  mistake  and  may  show  that  no 
deposit  was  in  fact  made  on  his  ac- 
count. Boston,  etc.,  R.  R.  Co.  v. 
Oliver,  32  N.  H.  172. 

Bank  indebted  to  a  deceased  wife  can 
not  be  held  as  a  garnishee  in  a  suit 
against  the  surviving  husband.  And 
the  fact  that  she  in  her  lifetime  as- 
signed the  debt  to  the  plaintiff  will 
not  affect  the  case.  Chick  v.  Agnew, 
111  Mass.  266. 

4.  Penrose  v.  Erie  Canal  Co.,  3  Phil. 
(Pa.)  198. 
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self  has  a  right  to  call  upon  the  bank  for  the  fund,  the  bank 
may  be  held  as  a  garnishee  at  suit  of  the  depositor's  creditor, 
but  the  bank  can  be  placed  in  no  worse  position  by  force  of 
the  process,  nor  can  the  plaintiff  be  placed  in  a  better  position 
than  the  depositor.1 

The  cashier  of  a  bank  can  not  be  held  liable  as  a  garnishee 
in  a  suit  against  the  depositor  because  the  cashier  is  not  the 
debtor  of  the  depositor.2  Not  even  if  he  be  also  the  treasurer 
of  the  principal  defendant  corporation  and  himself  deposited 
the  funds  in  the  bank  as  such  treasurer.3 

After  a  check  has  been  deposited  with  a  bank  by  the  payee, 
to  whom,  according  to  a  custom  assented  to  by  him,  it  is 
credited  on  the  books  of  the  bank  as  so  much  cash,  the  title  to 
such  check  becomes  vested  in  the  bank  and  thereafter  the 
drawer  of  the  check  can  not  be  held  as  the  garnishee  in  a  suit 
against  the  payee,  because  he  no  longer  owes  the  payee,  but  is 
indebted  to  the  bank.4 

§580.  (b)  When  deposited  by  one  as  "agent"  or  other 
fiduciary. — When  a  fund  is  deposited  in  a  bank  to  the  credit 
of  the  depositor  as  "agent"  it  is  prima  facie  the  property  of 
the  principal,  and  thereafter   will   not  generally  be  liable  to 

1.  Jackson  v.  Bank  of  U.  S.,  10  Pa.  Edgar,    13    Mo.    451.     But  this  rule 
St.  61 ;  ante,  §§  471-475.  would  not  obtain  where  the  bank  had 

2.  Lewis  v.  Smith,  2  Cranch  Cir.  Ct.  credited  the  depositor  on  its  general 
571.  account  with  so  much  cash. 

3.  Sprague  v.  Steam  Navigation  Co.,         The  answer.— When  process  of  gar- 
52  Me.  592.  nishment  is  served  upon  a  bank,  the 

In  Illinois  where  a  banker  himself  president  is  the  only  proper  person  to 

had   absconded,    a  cashier  was  held  answer.     Sturgis  v.  Rogers,  26  Ind.  1. 

liable   as   a  garnishee  when  he  had  The   cashier  of  any  corporation  or 

promissory    notes    belonging    to    his  association    has    not    ordinarily    the 

principal.     By   garnishment    the    at-  power  to   defend  suits   against  such 

taching  creditor  took  priority  over  all  corporation.     Consequently     he     can 

subsequent    claims.     Nolte    v.    Von-  not  answer  a  garnishment  against  it. 

Gassy,  15  111.  App.  230.  If  the  corporation   have   a  seal,  the 

Specific  deposits.— It  has  been  held  answer  should   be   made   under    the 

that  by  a  specific  deposit  of  coin,  the  seal    of     such    corporation.     Branch 

depositary  does  not  become  the  debtor  Bank  v.  Poe,  1  Ala.  396. 

of  the  depositor  and  for  that  reason  4.  National  Park  Bank  v.  Levy,  17 

not  liable  in  garnishment.     Wood  v.  R.  I.  746,  24  Alt.  Rep.  777. 
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process  of  garnishment  sued  out  in  an  action  against  the  indi- 
vidual who  has  designated  himself  to  be  an  "agent"  or  other 
representative  person.  It  may  be  in  a  suit  against  the  known 
principal.  The  name  of  the  principal,  however,  should  in  all 
cases  be  stated  in  order  to  indicate  positively  the  person  to 
whom  the  bank  is  indebted  on  the  account;  for,  although 
money  be  deposited  in  the  name  of  one  as  agent  or  any  other 
fiduciary  capacity  named,  such  designation  will  be  considered 
to  be  only  descriptio  personse  when  no  other  person  is  known  to 
be  the  real  owner  and  no  claim  is  made  to  the  account  by  any  one 
other  than  the  depositor.  In  such  a  case  the  fund  may  be  garnished 
in  a  suit  against  the  depositor  himself.  The  bank  can  not  dis- 
pute the  right  of  its  depositor,  and,  being  bound  to  honor  his- 
demand,  it  will  be  bound  by  his  creditor's  when  such  creditor 
is  subrogated  to  the  rights  of  the  depositor  by  the  process  of 
garnishment.1 

The  fact  that  money  is  deposited  in  the  depositor's  individual 
name,  and  drawn  out  on  his  individual  check  is  prima  facie 
evidence  that  the  money  is  his.2 

The  same  rule  applies  to  funds  deposited  by  public  officers 
in  their  individual  names.  If  they  designate  their  official  ca- 
pacity the  property  would  be  known  to  be  a  trust  fund,  but  if 
they  used  their  individual  name  merely,  and  there  is  no  knowl- 
edge that  it  is  not  the  depositor's  individual  money,  the  fund 
may  be  garnished  in  a  suit  against  him,  and  thereafter,  in  the 
absence  of  statutory  provision,  he  can  not  recover  the  fund.3 

1.  Morrill  v.  Raymond,  28  Kan.  415,  3  Phil.  (Pa.)  303;  Proctor  v.  Greene, 

8.  c.   42  Am.  Rep.  167;   Ingersoll   v.  14  R.  I.  42. 

First,  etc.,  Bank,  10  Minn.  396 ;  Cohen  2.  Boatmen's  Savings  Bank  v.  Over- 

v.  St.  Louis  Perpetual  Ins.  Co.,  11  Mo.  all,  16  Mo.  App.  510. 

374 ;  Gregg  v.  Farmers'  &  Merchants'  3.  Long  v.  Emsley,  57  Iowa  11 ;  Hurd 

Bank,  80  Mo.  251 ;  Simmons  v.  Almy,  v.  Farmers'  Loan  and  Trust  Co.,  63 

100  Mass.  239;  Raynesv.  Lowell,  etc.,  How.    (N.   Y.)    Pr.  314;    First   Nat. 

Soc,  4  Cush.  (Mass.)  343;  Randall  v.  Bank  v.  Gandy,  11  Neb.  431. 

Way,    111    Mass.    506;    Hemphill   v.  A  ward's  money  was  deposited  in  a 

Yerkes,  132  Pa.   St.   545;    Farmers',     bank  designating  himself  as" 

etc.,  Bank  v.  King,   57   Pa.    St.   202;     guardian  of  ,"  and  the  fund  was 

Bank  of  Northern  Liberties  v.  Jones,  reached  by   process   of    garnishment 

42  Pa.  St.  536;  Paxson  v.  Sanderson,  served  upon  the  bank  in  a  suit  against 
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One  who,  as  an  agent  or  attorney  for  collection,  deposited 
certain  drafts,  belonging  to  his  principal,  in  a  bank,  can  not 
be  held  as  a  garnishee  in  a  suit  against  his  principal,1  before 
the  drafts  are  collected,  although  they  be  credited  to  him  abso- 
lutely on  the  books  of  the  bank,  and  the  bank  be  willing,  upon 
the  credit  of  the  depositor,  to  pay  at  an  earlier  time.2  How- 
ever, one  who  deposits  in  a  bank  a  sum  of  money  due  from  him 
to  the  principal  defendant,  although  the  same  be  subject  to  his 
own  order,  may  be  held  as  a  garnishee,  even  though  the  plaint- 
iff requested  him  so  to  do  and  agreed  that  he  should  incur  no 
responsibility.8 

Where  a  depositor  places  money  in  a  bank,  payable  to  the 
order  of  a  third  person  to  whom  a  certificate  of  deposit  is  issued, 
the  bank  is  indebted  to  such  third  person,  and  may  be  held  as 
a  garnishee  in  a  suit  against  him.4 


the  ward.     Simmons    v.    Almy,    100 

Mass.  239. 

Likewise  a  fund  deposited  by  " 

in  trust  for  the  society' 


was 


secured  by  garnishment  in  a  suit 
against  the  society.  Raynesv.  Lowell, 
etc.,  Soc.  4  Cush.  (Mass.)  343. 

But  where  the  bank  has  given  an 
individual  credit  in  his  own  name  and 
has  "certified"  checks  drawn  against 
that  fund,  the  bank  can  not  thereafter 
be  held  liable  in  a  suit  against  a  third 
person,  even  though  it  be  made  to  ap- 
pear that  the  money  was  really  the 
property   of    such  third  person,  and 
that  the  depositor  placed  the  amount 
in  the  bank  and  got  the  check  certified 
to  the  amount  of  the  deposit  for  the 
purpose  of  preventing  the  money  from 
being  reached  by  the  creditors  of  such 
third  person,  there  being  no  fraud  or 
collusion  on  the  part  of    the  bank. 
Greenleaf  v.  Mumford,  50  Barb.  (N. 
Y.)  543. 

Where  a  statute  forbids  a  county 
treasurer  to  deposit  public  funds  in 
any  bank,  a  fund  so  deposited  may 
be  reached  by  garnishment  in  a  suit 


brought  by  one  of  his  individual  cred- 
itors. First  Nat.  Bank  v.  Gandy,  11 
Neb.  431. 

Where  money  was  deposited  in  a 
bank  by  a  comptroller  to  meet  interest 
that  would  be  due  next  day  on  city 
bonds,  and  the  bank  accepted  it  for 
that  specific  purpose,  the  fund  is  not  at- 
tachable at  suit  of  a  general  creditor 
of  the  city.  Hurd  v.  Farmers'  Loan 
and  Trust  Co.,  63  How.  (N.  Y.)  Pr. 
314. 

Furthermore,  where  a  bank  knows 
a  fund  to  belong  to  a  firm  which  is  in- 
solvent, and  where  a  note  of  an  indi- 
vidual member  of  a  firm  to  the  bank 
is  by  him  paid  out  of  funds  of  the 
firm,  the  bank  is  chargeable  with  the 
funds  so  received,  because  it  should 
have  regarded  the  same  as  the  prop- 
erty of  the  firm  and  so  held  it.  John- 
son v.  Hersey,  70  Me.  74. 

1.  Ante,  §576. 

2.  Moors  v.  Goddard,  147  Mass.  287, 
17  N.  E.  Rep.  532. 

3.  Hancock  v.  Colyer,  103  Mass.  396. 

4.  Exchange  Bank  v.  Gulick,  24  Kan. 
359. 


972         EFFICIENCY    OF    GARNISHMENT CONTINUED.        §§581-582 


§  581.  (c)  As  to  funds  transferred  to  a  bank  as  collateral 
security. — When  funds  are  transferred  to  a  bank  as  collateral 
security  for  an  indebtedness  of  the  depositor  to  the  bank,  the 
ordinary  rule  that  property  held  as  security  or  in  pledge  can 
not  be  secured  by  attachment,  except  as  to  the  surplus  after 
the  lien  is  satisfied,  applies.1 

§  582.  (d)  As  to  checks  drawn  before  service  and  present- 
ed after. — When  a  fund  is  deposited  in  a  bank  on  a  general 
account,  the  bank  becomes  a  debtor  and  the  depositor  a  cred- 
itor, and  they  then  are  governed  by  the  ordinary  rules  of  law 
relating  to  debtors  and  creditors.  A  check  drawn  by  the  de- 
positor is  a  mere  request  that  the  bank  pay  the  bearer,  or  on 
the  order  of  the  payee.     Until  such  check  is  presented  it  is  in- 


1.  Ante,  §  554,  and  post,  §  5S4. 

"Where  a  bank  held  a  note  against  the 
depositor,  which  note  was  secured  by 
mortgage,  and  the  bank  purchase  an 
equity  of  redemption  at  a  sheriff's 
sale,  releasing  to  the  mortgagor  a  por- 
tion of  the  real  estate  covered  by  the 
mortgage,  in  consideration  of  which 
he  paid  a  sum  of  money,  the  bank  in- 
dorsing the  same  upon  the  note,  it 
was  held  that  the  bank  could  not  be 
charged  as  a  garnishee  for  the  money 
so  received.  Flagg  v.  Bates,  65  Me. 
364. 

The  city  of  Milwaukee  issued  bonds 
in  aid  of  a  railway  and  took  a  second 
mortgage  of  the  road  as  security. 
After  the  road  was  sold  under  a  first 
mortgage,  a  surplus  remained  to  sat- 
isfy the  second  mortgage.  The  city 
then  set  apart  that  fund  received  upon 
its  second  mortgage  toward  the  pay- 
ment of  the  bonds  given  to  aid  the 
road.  It  was  held  that  the  funds  in 
the  bank  awaiting  investment  were 
beyond  the  reach  of  process  of  gar- 
nishment at  suit  of  a  judgment-cred- 
itor of  the  city.  Terry  v.  Wisconsin, 
etc.,  Bank,  18  Wis.  87 ;  post,  §  644. 


A  debtor  pledged  certain  stock  as 
collateral  security  to  a  bank  for  a  spe- 
cific debt.  He  then  wrote  a  letter  to 
the  bank  directing  it  "to  hold  the 
stock  as  a  general  collateral  security 
for  all  the  writer's  liabilities  to  the 
said  bank  at  present  existing  or  which 
may  thereafter  be  incurred  by  him." 
It  was  held  that  the  bank  was  author- 
ized to  apply  the  proceeds  of  the  stock 
to  the  satisfaction  of  the  specific  debt 
and  thereafter  to  apply  the  surplus 
pro  rata  to  all  the  depositor's  liabili- 
ties. Eichelberger  v.  Murdock,  10  Md. 
373. 

A  depositor,  indebted  to  a  bank, 
transferred  certain  stock  to  "the  cash- 
ier" without  condition,  but  intended 
the  same  as  collateral  security  for  his 
liabilities  to  the  bank.  The  cashier 
was  held  as  a  garnishee  for  the  sur- 
plus remaining  after  the  stocks  were 
applied  to  the  satisfaction  of  the  de- 
positor's indebtedness  to  the  bank. 
New  England,  etc.,  Ins.  Co.u.  Chand- 
ler, 16  Mass.  275 ;  Clapp  v.  Hancock 
Bank,  1  Allen  (Mass.)  394. 
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choate  and  vests  no  title  or  interest  in  the  payee  to  the  fund. 
The  bank  has  a  right  to  consider  the  deposits  as  belonging  to 
the  depositor  till  notice  is  given  of  its  transfer.  Therefore, 
upon  principle,  a  bank  is  liable  as  a  garnishee  in  a  suit 
against  the  depositor  to  the  extent  of  the  fund  in  the  posses- 
sion of  the  bank  at  the  time  such  process  of  garnishment  is 
served  upon  it ;  and  although  a  check  may  have  been  previ- 
ously drawn,  yet  if  it  is  not  presented  until  after  the  process  is 
served,  the  bank  may  be  nevertheless  held  as  a  garnishee.1 

Checks  upon  banks  are  governed  by  the  rule  which  obtains 
in  case  of  bills  of  exchange.  A  draft  is  not  an  assignment  of 
the  fund  in  the  hands  of  the  drawee  until  it  is  by  him  accept- 
ed.2 

Where  a  bank  has  "certified"  a  check  for  the  amount  of  its 
deposit  it  will  not  be  subject  to  garnishment  in  a  suit  against 
the  drawer  of  the  check  because  the  bank,  by  certifying  the 
check,  has  become  the  creditor  of  the  drawee.3  But  where  the 
bank,  with  intent  to  assist  the  depositor  in  evading  payment, 
connives  at  a  transaction  whereby  the  deposit  is  -withdrawn 
with  the  pretense  of  paying  a  certified  check,  the  bank  will 
nevertheless  be  liable.4 

After  a  draft  has  been  purchased  of  a  bank,  and  while  the 
same  is  outstanding  and  no  default  has  been  made  by  the 
drawee,  the  money  can  not  be  garnished  as  belonging  to  the 
purchaser  of  the  draft.5 

§  583 .  When  funds  placed  in  safety  deposit  vaults. — Moneys , 
securities  or  other  property,  stored  in  safes  or  boxes  rented 

1.  Mayer  v.  Chattahoochee  National  dating  a  check  to  a  friendly  creditor 

Bank,  51  Ga.  325 ;  Terry  v.  Sisson,  125  and  thereby  defeat  the  attaching  cred- 

Mass.  560 ;  Duncan  v.  Berlin,  60  N.Y.  itor? 

151 ;  Gibson  v.  National  Park  Bank,  98  2.  Ante,  §  574. 

N.  Y.  87 ;  Harry  v.  Wood,  2  Miles  (Pa.)  3.  Bills  v.  Nat.  Park  Bank,  47  N.  Y. 

327 ;  Nichols  v.  Schofield,  2  E.  I.  123 ;  Super.  Ct.  302. 

Imboden  v.  Perrie,  13  Lea  (Tenn.)  504.  4.  Gibson  v.  Nat.  Park  Bank,  98  N. 

Compare  Nat.  Bank  of  America  v.  In-  Y.  87. 

diana  Banking  Co.,  114  111.  483.  5.  Capital  City  Bank  v.  Parent,  134 

Were  it  otherwise,  what  would  pre-  N.Y.  527,  31  N.  E.  Rep.  976;   ante, 

vent  a  principal  defendant  from  post-  §  574. 
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from  safety  deposit  vault  companies  are  not,  in  the  absence  of 
special  statute,  attachable  by  direct  seizure,1  nor  can  they  be 
held  liable  by  process  of  garnishment  served  upon  such  com- 
pany,2 because  they  are  not  a  debt  due  to  the  defendant;  neither 
are  they  property  in  possession  of  the  garnishee  belonging  to 
the  defendant.  The  contents  of  the  safe,  box  or  other  receptacle, 
to  which  the  renter  carries  the  key,  is  in  the  actual  possession 
of  the  renter,  and,  therefore,  not  subject  to  garnishment  under 
the  general  rules  applying  thereto.3 

§  584.  When  debt  secured  by  mortgage,  or  property  held  as 
indemnity — (a)  Generally. — It  is  a  general  principle  that  prop- 
erty held  as  indemnity  for  a  debt  which  the  owner  owes  to  the 
person  in  possession  of  the  property  can  not  be  secured  by  gar- 
nishment. This  is  because  of  the  well  known  rule  that  the 
plaintiff  is  placed  in  no  better  position  than  the  principal  de- 
fendant was  and  can  not  recover  against  the  garnishee  where 
the  principal  defendant  could  not  have  recovered  against  such 
garnishee  in  an  action  at  law.4  A  garnishee  is  liable  to  the 
plaintiff  no  further  than  he  was  liable  to  the  principal  defend- 
ant before  the  process  of  garnishment  was  served.5  His  con- 
tract rights  can  not  be  affected  by  garnishment.6  However, 
the  general  rule  has  been  modified  by  special  statutes  permitting 
the  garnishment  of  property  secured  by  mortgage  or  held  in 
pledge  as  indemnity  for  a  debt  or  subject  to  any  lien  created  by 
law,  but  in  no  case  can  the  rights  of  the  mortgagee  or  pledgee 
be  in  any  manner  abridged.  Therefore  no  mortgagee  or  pledgee 
can  be  held  liable  by  process  of  garnishment,  unless  or  until 
his  claim  against  the  fund  or  property  is  first  paid,  satisfied 
and  discharged.7     Until  foreclosure  or  sale,  by  due  process  of 

1.  Ante,  Vol.  I.  6.  Daggett  v.  McClintock,  56  Mich. 

2.  Ante,  §§  577  and  578.  51. 

3.  Gregg  v.  Hilson,  8  Phil.  (Pa.)  91 ;  7.  Nathans  v.Giles,5  Taunton  (Eng.) 
ante,  §576.  558;  Edwards  v.  Beugnot,  7  Cal.  162; 

4.  Ante,  §  487.  Winslow  v.  Fletcher,  53  Conn.  390,  s. 

5.  St.  Louis  v.  Regenfuss,  28  Wis.  c.  55  Am.  Rep.  122;  Hall  v.  Page,  4 
144 ;  Henry  v.  Wilson,  85  Iowa  60,  51  Ga.  428 ;  Timmons  v.  Johnson,  15  Iowa 
N.  W.  Rep.  1157 ;  McKenzie  v.  Wilson,  23 ;  Davis  v.  Wilson,  52  Iowa  187 ;  Hol- 
85  Iowa  60,  51  N.  W.  Rep.  1157.  brook  v.  Baker,  5  Me.  309;  Sargent  v. 
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law,  the  mortgagor  or  pledgor  has  a  right  of  redemption  which 
may  be  reached  by  garnishment.1 

The  garnishee  can  not  be  charged  for  any  specific  mortgaged 
or  pledged  property  in  his  possession,  but  only  for  its  value.2 
Garnishment  does  not  create  a  lien  upon  property  like  attach- 
ment by  direct  seizure,  but  only  creates  a  personal  liability  upon 
the  garnishee  to  pay  the  amount  of  money  adjudged  to  be  due.3 
§  585.  (b)  Surplus  only  can  be  reached.— As  a  result  of  the 
foregoing  principle  it  follows  that  whenever  garnishment  pro- 
cess is  efficient  to  secure  anything  in  the  possession  of  one  who 
has  a  lien  upon  the  fund  or  property  of  the  defendant,  such 
process  can  reach  only  the  surplus  which  remains  after  the 
mortgagee,  pledgee  or  other  person  having  a  lien  thereon  has 
been  fully  paid  the  demand  which  is  secured  by  his  mortgage 
or  by  his  possession  of  the  property.4 

Carr,  12  Me.  396;  Hooton  v.  Gamage,  consummated.  Danforth  v.  Roberts, 
11  Allen  (Mass.)  354;  Burlingame  v. 
Bell,  16  Mass.  318;  Aliens  Megguire, 
15  Mass.  490;  Crippen  v.  Jacobson, 
56  Micb.  386 ;  Lyon  v.  Ballentine,  63 
Mich.  97,  29  N.  W.  Rep.  837 ;  Black  v. 
Dawson,  82  Mich.  485,  46  N.  W.  Rep. 
793;  Cooley  v.  Minnesota  Transfer  Ry. 
Co.,  53  Minn.  327,  55  N.  W.  Rep.  141; 
Aldrich  v.  Woodcock,  10  N.  H.  99; 
Boardman  v.  Cushing,  12  N.  H.  105; 
Blake  v.  Hatch,  25  Vt.  555. 

The  lien  must,  of  course,  be  a  lien 
prior  to  the  attachment.  Davis  v.  Wil- 
son, 52  Iowa  187. 

1.  Becker  v.  Dunham,  27  Minn.  32; 
Danforth  v.  Roberts,  20  Me.  307. 

And  where  equities  of  redemption 
are  sought  to  be  secured  by  process  of 
garnishment  it  must  be  borne  in  mind 
that  the  interest  must  be  an  interest  in 
the  property  within  the  state.  Wins- 
low  v.  Fletcher,  53  Conn.  390,  s.  c.  55 
Am.  Rep.  122 ;  ante,  §  489,  et  seq. 

Where  an  equity  of  redemption  is 
attached  the  debtor  may  remain  pass- 
ive and  suffer  the  foreclosure  to  be 
Att.    62 


20  Me.  307. 

2.  Bufford  v.  Sides,  42  N.  H.  495. 

3.  Ante,  §  487. 
Where  there  is  nothing  due    nor 

likely  to  become  due— as  where  an 
amount  of  money  is  to  be  paid  at  the 
death  of  a  person  still  living — a  farm 
bei  ng  held  as  indemnity  for  the  support 
of  such  person— the  person  holding 
the  indemnity  can  not  be  held  as  a 
garnishee.  Morey  v.  Sheltus,  47  Vt. 
342. 

Effect  of  deed  absolute. — When  a  con- 
veyance is  made  in  the  form  of  a  deed 
absolutely  although  intended  to  be  a 
mortgage,  the  grantee  can  not  be  held 
as  a  garnishee.  Thompson  v.  Pennell, 
67  Me.  159;  Farwell  v.  Wilmarth,  65 
Wis.  160.  Although  the  instrument 
may  be  fraudulent.  Thompson  v.  Pen- 
nell, 67  Me.  159. 

4.  Doggett,  Bassett  &  Hills  v.  Bates, 
26  111.  App.  369;  Glass  v.  Doane,  15 
111.  App.  66;  Lightner  v.  Steinagel,  33 
111.  510;  Mississippi,  etc.,  Ry.  Co.  v. 
U.  S.  Exp.  Co.,  81  111.  534;  First  Nat; 
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The  fact  that  the  mortgagor  has  failed  to  perform  the  condi- 
tion specified  in  the  mortgage  to  be  by  him  performed,  does 
not  so  far  divest  him  of  his  right  of  redemption  but  that  such 
right  may  be  reached  by  process  of  garnishment  served  upon 
the  mortgagee  in  possession,  at  suit  of  a  creditor  of  the  mort- 
gagor and  thereby  to  subject  to  the  satisfaction  of  his  demand 
whatever  surplus  may  remain  after  the  satisfaction  of  the  mort- 
gage.1 

No  surplus  can  be  secured  by  garnishment  until  the  mort- 
gaged debt  is  paid.8 

After  foreclosure,  however,  where  the  mortgagee  has  entered 


Bank  v.  Armstrong,  101  Ind.  244; 
Davis  v.  Wilson,  52  Iowa  187;  Haw- 
thorn v.  Unthank,  52  Iowa  507 ;  Grow 
v.  Crittenden,  66  Iowa  277  ;Buck-Rein- 
ier  Co.  v.  Beatty,  82  Iowa  353,  48  N. 
W.  Rep.  96;  Bragunier  v.  The  Beck, 
etc.,  Co.,  41  Kan.  542,  21  Pac.  Rep. 
640 ;  Kirkman  v.  Hamilton,  9  Martin 
(La.)  297;  Rice  v.  Brown,  9  Cush. 
(Mass.)  308 ;  Badlama.  Tucker,  1  Pick. 
(Mass.)  389,  400;  Ripley  v.  Severance, 
6  Pick.  (Mass. )  474 ;  Pierson  v.  Weller, 
3  Mass.  564 ;  Taft  v.  Bowker,  132  Mass. 
277 ;  Norton  v.  Piscataqua  Ins.  Co.,  Ill 
Mass.  532;  Jewell  Pure  Water  Co.  v. 
Harkness,  49  Mo.  App.  357;  Aldrich 
v.  Woodcock,  10  N.  H.  99;  Smith  v. 
Packard,  19  N.  H.  575;  Chapman  v. 
Gale,  32  N.  H.  141 ;  Nolen  v.  Crook,  5 
Humph.  (Tenn.)  312;  McCown  v. 
Russell,  84  Wis.  122,  54  N.  W.  Rep. 
31 ;  Chesapeake  Guano  Co.  v.  Sparks, 
18  Fed.  Rep.  281. 

The  lien  must  be  a  prior  one. — The 
lien  that  will  prevail  against  a  gar- 
nishment must  be  a  lien  existing  at 
the  time  of  the  service  of  process,  for 
where  personal  property  has  been 
mortgaged  to  secure  such  sums  of 
money  as  may  thereafter  become  clue, 
claims  which  accrue  thereunder  after 
the  property  is  attached  will  not  pre- 


vail against  the  attachment.  Bernard 
v.  Moore,  8  Allen  (Mass.)  273. 

The  lien  must  be  permitted  by  law. — 
Money  deposited  as  indemnity  in 
cases  where  the  same  is  not  authorized 
by  law  (as  money  deposited  with  the 
sheriff  to  indemnify  the  plaintiff  and 
to  enable  the  defendant  to  retain  the 
property)  can  not  be  held  to  the  ex- 
clusion of  the  attachment.  Such  a 
fund  is  subject  to  attachment  by  gar- 
nishment. Johnson  v.  Mason,  16  Mo. 
App.  271. 

Person  in  possession  must  have  sold 
or  have  power  of  sale.— A  pledgee  with- 
out power  to  sell  can  not  be  held  as  a 
garnishee  in  a  suit  against  the  pledgor. 
Howard  v.  Card,  6  Me.  353;  Thomp- 
son v.  Stevens,  10  Me.  27;  Hudson  v. 
Hunt,  5  N.  H.  538.  There  can  be  no 
surplus  in  such  a  case.  If  the  law 
provides  a  means  for  selling  the 
pledged  property,  then  the  surplus 
would  be  liable  as  in  other  cases. 

1.  Doane  v.  Garretson,  24  Iowa  351 ; 
Burnham  v.  Doolittle,  14  Neb.  214; 
Root  v.  Davis,  51  Ohio  St.  29, 36  N.  E. 
Rep.  669;  McGregor  v.  Chase,  37  Vt. 
225.  Contra,  Beckham  v.  Carter,  19  Mo. 
App.  596. 

2.  McGregor  v.  Chase,  37  Vt.  225. 
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into  possession  of  the  property  he  can  not  be  held  as  a  gar- 
nishee because  of  his  possession  of  the  property,  for  by  fore- 
closure the  mortgagor  is  divested  of  his  title  and  since  he  could 
not  recover,  the  attachment  plaintiff  can  not,1  even  though  an 
absolute  deed  is  not  yet  given.2 

Mortgagee  in  possession  of  insurance  money. — It  frequently 
happens  that  a  policy  of  insurance  is  made  payable  to  a  mort- 
gagee. If  then  a  loss  occurs  and  it  is  desired  to  secure  what- 
ever balance  may  remain  in  the  hands  of  the  mortgagee  after 
his  mortgage  is  satisfied,  he  may  be  held  liable  as  a  garnishee 
for  the  balance  as  in  other  cases,  but  where  it  is  contingent  it 
can  not  be  reached;3  neither  can  it  before  the  loss  is  proved 
according  to  the  provisions  of  the  policy,  even  though  the 
mortgagee  afterwards  receive  the  full  amount  of  the  loss  which 
sum  exceeds  his  claim,4  unless  this  be  in  a  state  permitting 
the  garnishment  of  funds  payable  in  the  future.  The  surplus 
of  a  loss  on  a  policy  paid  to  a  resident  agent  of  a  non-resident 
mortgagee  can  not  be  secured  by  service  of  process  upon  the 
agent,5  although  he  be  authorized  to  dispose  of  the  surplus,  if 
any,  according  to  his  own  view  of  the  responsibility  of  his 
principal.6  Where  the  mortgagor  is  not  entitled  to  the  sur- 
plus remaining  in  the  hands  of  the  mortgagee  after  his  demand 
is  satisfied,  such  surplus  can  not  be  reached  by  garnishment 

1.  Ante,  §§475,  487.  3.  Ante,  §481. 

2.  Whitcomb  v.  Simpson,    39   Me.        4.  Meacham    v.  M'Corbitt,  2  Mete. 
21 ;  Dexter  v.  Field,  32  Me.   174;  Os-     (Mass.)  352. 

good  v.  Sanborn,  18  N.  H.  44.  5.  Cramer  v.  Flint,  18  Pick. (Mass.) 

This,    however,    is    easily    distin-  140;  Atwood  v.  Hale,  17  Mo.  App.  81 ; 

guished  from  any  surplus  remaining  ante,  §  548. 

unpaid  upon  the  purchase  price  at  the  6.  The  policy  is  the  property  of  him 
mortgaged  sale  if  the  same  be  paya-  to  whom  it  is  issued.— If  one  man  pro- 
ble  to  the  mortgagor.  cures  a  policy  of  insurance  upon  an- 
Garnishee's  answer—  When  a  gar-  other  man's  goods,  it  can  not  be 
nishee  relies  upon  a  foreclosure  of  reached  by  process  of  garnishment 
the  mortgage  he  must  in  his  disclosure  served  upon  the  company  in  a  suit 
show  what  the  conditions  of  the  against  the  owner.  The  owner  him- 
mortgage  were,  and  must  further  self  could  not  recover  it.  Tim  v. Frank- 
state  that  the  mortgage  has  been  fore-  lin,  87  Ga.  93,  13  S.  E.  Rep.  259;  Levi 
closed.  Dexter  v.  Field,  32  Me.  174.  v.  Franklin,  87  Ga.  93,  13  S.  E.  Rep. 
Further  as  to  "Garnishee's  Answer,"  259. 
see  post,  §617. 


978  EFFICIENCY    OF    GARNISHMENT CONTINUED.  §  586 

in  a  suit  against  the  mortgagor;1  as  where  the  mortgagor  had 
assigned  the  surplus  to  another  creditor  after  satisfying  the 
mortgagee.8 

Purchaser  of  mortgaged  premises. — The  purchaser  of  mort- 
gaged premises  can  not  be  made  a  garnishee  in  a  suit  against 
the  mortgagee.  The  fact  that  he  has  agreed  with  his  vendor  to 
pay  the  mortgage  debt  does  not  make  him  a  debtor  of  the 
mortgagee  where  no  demand  is  made  by  the  mortgagee;  nor 
anything  paid  since  the  debt  was  assumed;  nor  other  thing 
done  or  agreed  to  be  done  creating  a  privity  of  contract  between 
the  vendee  and  mortgagee.3 

§586.  (c)  Only  when  possession  taken.— Following  a  pri- 
mary rule  of  garnishment,4  a  mortgagee  of  chattels  can  not,  in 
the  absence  of  fraud,  be  held  liable  as  a  garnishee  in  a  suit 
against  the  mortgagor,  even  for  surplus,  unless  he  has  taken 
actual  possession  of  the  property  mortgaged,  and  then  only  for 
so  much  of  the  property  as  he  has  actually  taken  into  his  pos- 
session, even  where  the  mortgage  is  to  secure  the  performance 
of  some  other  condition  than  the  payment  of  money.5 

1.  Ante,  §§  475,  487.  Mich.  97,  29  N.  W.  Rep.  837 ;  Aldrich 

2.  Henderson     v.    Alabama     Gold    v.  Woodcock,  10  N.  H.  99. 

Life  Ins.  Co.,  72  Ala.  32.  The  mere  fact  that  one  has  securi- 

3.  Hartman  v.  Olvera,  54  Cal.  61 ;  ties  for  money  in  his  hands  belonging 
Elmer  v.  Welch,  47  Conn.  56.  to  the  principal  debtor  is  not  ground 

4.  Ante,  §476.  for  making  him   a   garnishee.     Van 

5.  Curtis  v.  Raymond,  29  Iowa  52;  Amee  v.  Jackson,  35  Vt.  173. 
Fountain  v.  Smith,  70  Iowa  282,  30  N.  If  money  be  placed  in  the  hands  of 
W.  Rep.  635;  Letts-Fletcher  Co.  v.Mc-  one  of  two  sureties  as  security  for 
Master,  83  Iowa  449,  49  N.  W.  Rep.  both,  the  one  alone  who  has  posses- 
1035;  Pierce  v.  Henries,  35  Me.  57;  sion  can  be  charged  as  a  garnishee. 
Wood  v.  Estes,  35  Me.  145;  Mace  v.  Chesley  v.  Coombs,  58  N.  H.  142. 
Heald,  36  Me.  136 ;  Reggio  v.  Day,  37  Further  as  to  "Bailees,"  see  ante, 
Me.  314 ;  Callender  v.  Furbish,  46  Me.  §§  577,  578. 

226.    To  nearly  the  same  effect,  Skow-  Mortgage  construed  by  mortgagor  and 

hegan   Bank  v.   Farrar,   46  Me.  293;  mortgagee.— Where    a    mortgage  was 

Central   Bank  v.   Prentice,    18  Pick,  broad  enough  in  its  terms  to  include 

(Mass.)    396;    Badlam    v.  Tucker,  1  certain  shares  of  stock  belonging  to 

Pick.    (Mass.)    389,   400;    Haskell    v.  the   mortgagor,  the  mortgagor  being 

Gordon,   3  Mete.    (Mass.)   268;     but  insolvent,   it  was   sought    to    secure 

see    Johnson    v.    Sumner,    1     Mete,  them     by     process    of    garnishment 

(Mass.)  172;   Lyon  v.  Ballentine,  63  served    upon    the    mortgagee.     Both 
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Furthermore,  if  a  mortgagee  has  been  in  possession  of  the 
mortgaged  property  and  has  parted  with  the  possession  and 
control  of  it,  he  can  not  be  thereafter  held  liable  in  garnish- 
ment, and  it  is  immaterial  whether  the  mortgage  is  valid  or 
invalid,  or  the  mortgagee's  possession  lawful  or  unlawful  as 
against  the  creditors  instituting  the  proceedings,1  he  must  be 
indebted  or  have  personal  property  in  his  possession  belonging 
to  the  principal  defendant.2 

§  587.  (d)  In  case  mortgage  invalid.— When  a  plaintiff's 
debtor  has  mortgaged  his  property  to  a  third  person,  and  the 
mortgage  is  invalid,  a  process  of  garnishment  served  upon 
such  third  person  is  the  proper  proceeding  to  test  the  validity 
of  the  mortgage,  for  in  such  a  case  a  mortgagee  in  possession 
will  simply  be  holding  property  which  belongs  to  the  principal 
defendant,  and  the  garnishee's  answer,  or  the  issue  raised 
thereon  should  be  competent  to  disclose  the  facts.  Further- 
more, the  rule  that  the  plaintiff  can  recover  from  the  garnishee 
no  more  than  the  defendant  could  have  recovered  does  not  ap- 
ply where  there  was  collusion  and  fraud  between  the  mortgagor 
and  mortgagee.8  The  fact  also  that  the  garnishee  is  only  the 
agent  of  the  mortgagee  will  not  defeat  the  garnishment  where 
the  mortgage  was  executed  to  defraud  creditors,  and  the  gar- 
nishee had  knowledge  of  such  fact  when  he  took  possession  of 
such  property.4 

the  mortgagor  and  the  mortgagee  tes-  4.  Citizens'  State  Bank  v.  Council 

tified  that  it  was  not  intended  to  in-  Bluffs  Fuel  Co.,  89 Iowa  618,  57N.  W. 

elude  the  stock  in  the  mortgage,  and  Rep.  444. 

therefore  it  was  held  that  the  gam-  Intervention  may  be  attacked  for  fraud. 

ishee  was  not  liable.   Younkin  v.  Col-  —Where  an  insurance  company  was 

lier,  (Cir.  Ct.)  47  Fed.  Rep.  571.  made  a  garnishee,  and  a  mortgagee 

1.  Spitz  v.  Tripp,  86  Wis.  25,  56  N.  interposed  a  claim  supported  by  his 
W.  Rep.  330.  mortgage,  the  plaintiff  was  permitted 

2.  Ante,  §  476.  to  attack  the  mortgage  as  made  in 

3.  Healey  v.  Butler,  66  Wis.  9;  Ben-  fraud    of    the   principal    defendant's 
nett  v.  Wolcott,   19  Mo.   654;  Cum-  creditors.     North  Star  Boot  and  Shoe 
mings  v.  Fearey,  44  Mich.  39;  Hooton  Co.  v.  Ladd,  32  Minn.  381;   Coyken- 
v.    Gamage,   11    Allen    (Mass.)   354;  dall  v.  Ladd,  32  Minn.  529. 
Brainard  v.  Van   Kuran,  22  la.  261 ; 

Price  v.  Mazange,  31  Ala.  701. 
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§  588.  Fraudulent  vendee  in  possession. — It  is  a  well-known 
principle  of  attachment,  as  hereinbefore  shown,1  that  so  long 
as  the  vendor  of  personal  property  has  not  lost  his  power  to 
sell  and  deliver  the  same,  it  may  be  attached  to  satisfy  his 
debt,  and  the  converse  of  the  proposition  is  equally  well  known: 
that  is  to  say,  when  the  vendor  has  lost  his  power  over  the 
property  and  can  not  change  its  destination,  such  property  can 
not  be  attached  at  suit  of  a  creditor  of  the  vendor.2  By  an  el- 
ementary principle  of  law,  however,  no  title  does  pass  to  the 
vendee  when  a  contract  of  sale  is  fraudulent,  and  consequently 
he  does  not  hold  possession  of  the  property  as  of  his  own  right, 
but  since  the  sale  was  a  nullity  he  holds  property  belonging  to 
the  vendor  which  can  be  reached  by  process  of  garnishment 
served  upon  him.  Garnishment  is  an  efficient  remedy  to  test 
the  validity  of  a  sale  of  chattels  alleged  to  be  fraudulent  when 
the  vendee  is  in  possession,  but  although  he  be  given  a  fraud- 
ulent bill  of  sale,  process  of  garnishment  served  upon  him 
will  be  unavailing  if  he  has  not  obtained  or  has  lost  the  pos- 
session of  the  property.8 

Land,  in  tne  absence  of  special  statutes  to  that  effect,  is  not 
generally  considered  to  be  susceptible  of  garnishment.4  There- 
fore a  fraudulent  vendee  of  real  estate  can  not  be  held  as  a  gar- 
nishee in  a  suit  against  the  vendor,  although  the  purpose  has 

1.  Ante,  Vol.  I.  the  vendor,  and  the  vendee  has  not 

2.  Oliver  v.  Lake,  3  La.  Ann.  78;  covenanted  or  agreed  to  pay  the  price 
ante,  §§  35,  37  and  39.  to  them,  no  trust  is  created,  and  any 

3.  Claflin  v.  Landecker,  17  Mo.  App.  unpaid  balance  may  be  reached  by 
615;  Gutterson  v.  Morse,  58  N.  H.  529.  process  of  garnishment  served  upon 

Acceptance  of  vendee  necessary. — Al-  him    in  a  suit    against    the  vendor, 

though  the  sale  be  not    fraudulent,  Kelly  v.  Babcock,  49  N.  Y.  318. 

goods  which  have  been  contracted  for,  Likewise    where    the    vendee    has 

but  not  delivered  to  the  acceptance  of  been  instructed  to  pay  creditors,  and 

the  purchaser,   will  not    make  such  the  creditors  have  refused  to  accept 

purchaser  amenable  to  process  of  gar-  payment  from  him,  any  balance  of 

nishment  in  a  suit  against  the  ven-  the  purchase-price  remaining  in  his 

dor.     Lewis  v.  Eoss,  37  Me.  230.  hands  may  be  reached  by  garnish- 

When  balance  of  purchase-money  may  ment  at  suit  of  a  creditor  of  the  ven- 
be  reached. — When  chattels  have  been  dor.     Greene  &   Button   Co.  v.  Mar- 
conveyed  upon  the  consideration  that  shall,  72  Wis.  648,  39  N.  W.  Eep.  767, 
the  vendee  should  pay  the  purchase-  40  N.  W.  Rep.  643. 
price  to  and  among  the  creditors  of  4.  Ante,  §468. 


§  589        WHEN    DIRECTED    AGAINST    A    JUDGMENT-DEBTOR.  981 

been  to  keep  the  property  from  the  reach  of  creditors,  espe- 
cially where  the  vendor  is  still  in  possession.1  The  defrauded 
creditor  is  relegated  to  a  court  of  equity. 

§  589.  When  directed  against  a  judgment-debtor.— In  con- 
sidering whether  or  not  a  judgment  may  be  reached  by  process 
of  garnishment  served  upon  the  judgment-debtor,  two  lines  of 
reasoning  present  themselves,  each  of  which  has  some  right 
and  justice  to  sustain  it.  One  course  of  reasoning  considers 
that,  inasmuch  as  one  court  has  adjudged  that  the  debtor 
should  pay  a  certain  sum  to  his  creditor,  therefore  another 
court  should  not  interfere  with  the  workings  of  the  legal  ma- 
chinery by  a  summary  writ  of  garnishment.2  This  seems  par- 
ticularly pertinent  where  the  judgment  has  been  entered  either 
in  a  state  or  a  federal  court  and  the  writ  of  garnishment  issues 
from  the  other  ;  for  in  that  event  there  is  a  direct  conflict  of 
legal  process  which  the  courts  endeavor  to  avoid.3  However, 
where  the  writ  issues  from  the  same  court,  such  objection  loses 
much  of  its  force,  and  garnishment  has  been  permitted  on 
principle,  even  though  the  plaintiff  is  entitled  to  an  execution 
at  the  time  of  issuing  the  attachment  writ.4 

A  different  course  of  reasoning  suggests  that  a  judgment  is 
a  debt,  liquidated,  not  depending  upon  any  contingency,  and 
since  it  is  the  policy  of  the  law  to  subject  a  man's  property, 

1.  Chapman  v.  Williams,  13  Gray  5  McCrary  (U.  S.)  70,  s.  c.  15  Fed. 
(Mass.)  416;  Baxter  v.  Carrier,  13  Vt.  Rep.  649;  Thomas  v.  Wooldridge,  2 
615;  Stevens  v.  Kirk,  37  Vt.  204;   Na-    Woods  667. 

tional  Union  Bank  v.  Brainerd,  65  Vt.        4.  Young    v.    Cooper,   59    111.   121  • 

291,  26  Atl.  Rep.  723.  Keith  v.  Harris,  9  Kan.' 386. 

2.  Trowbridge  v.  Means,  5  Ark.  135 ;  In  Michigan,  a  judgment  recovered 
Tunstall  v.  Means,  5  Ark.  700;  First  in  one  justice's  court  was  not  permit- 
National  Bank  v.Dunn,102  Ala.  204, 14  ted  to  be  garnished  in  proceedings  be- 
So.  Rep.  559 ;  Goodman  v.  Boyd,  44  111.  fore  another  justice.  Sievers  v.  Wood- 
App.  249 ;  Franklin  v.  Ward,  3  Mason  burn-Sarven  Wheel  Co.,  43  Mich.  275. 
(U.  S.  C.  C.)  136;  Prescott  v.  Parker,  4  But  in  Illinois  a  judgment  obtained 
Mass.  170;  Norton  v.  Winter,  1  Ore.  47;  in  a  circuit  court  was  subjected  to 
Despain  v.  Crow,  14  Ore.  404;  Clod-  process  of  garnishment  issued  from  a 
felter  v.  Cox,  1  Sneed  (Tenn.)  330.  justice's  court.     Luton  v.  Hoehn,  72 

3.  American  Bank  v.  Snow,  9  R.  I.  HI.  81.  But  the  intendment  of  special 
11 ;   Henry  v.  Gold  Park  Mining  Co.,  statutes  is  taken  into  consideration. 
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rights  and  credits  (except  that  which  is  specifically  exempted) 
to  the  payment  of  his  debts,  that  a  judgment  should  be  amen- 
able to  garnishment  process  served  upon  the  judgment  debtor 
in  a  suit  against  the  judgment  creditor.  Following  this,  the 
stronger  reason  why  a  judgment  should  be  amenable  to  a 
process  of  garnishment,  the  courts  are  inclined  to  construe 
statutes  to  imply  that  judgments  are  debts  within  the  meaning 
of  statutory  provisions,  while  others  explicitly  provide  that  a 
debt  due  "upon  any  judgment  or  decree"  is  susceptible  of  at- 
tachment by  garnishment.1 

However,  an  executed  judgment  in  garnishment  will  be  no 
defense  to  the  execution  of  the  other  judgment,2  unless  the  en- 
forcement of  such  judgment  has  been  enjoined.3  And  no  stay 
of  proceedings  is  necessary,  pending  an  appeal  from  an  order 
dissolving  the  garnishment  in  order  that  the  garnishee  may  be 


1.  Gager  v.  Watson,  11  Conn.  168: 
Hanna  v.  Bry,  5  La.  Ann.  651 ;  Mc- 
Laughlin v.  Swann,  18  How.  (U.  S.) 
217;  Karpv.  Citizens'  National  Bank, 
76  Mich.  679 ;  Detroit  Post  and  Trib- 
une Co.  v.  Reilly,  46  Mich.  459 ;  Haga- 
don  v.  Campbell,  24  Ala.  375;  Archer 
v.  People's  Sav.  Bank,  88  Ala.  249; 
Cook  v.  Field,  3  Ala.  53;  Howard 
Harrison  Iron  Co.  v.  Tillman,  —  Ala. 
— ,  15  So.  Rep.  456;  Sha'rpe  v.  Whar- 
ton, 85  Ala.  225,  3  So.  Rep.  787;  Hal- 
bert  v.  Stinson,  6  Blackf.  (Ind.)  398; 
Hodson  v.  McConnel,  12  111.  170 ;  Phil- 
lips v.  Germon,  43  Iowa  101 ;  Allison 
v.  C,  B.  &  Q.  R.  R.  Co.,  76  Iowa  209, 
40  N.W.  Rep.  813 ;  Beaver  Valley  Bank 
v.  Cousins,  67  Iowa  310 ;  Berry  v.  Har- 
ris, 22  Md.  30 ;  Fenten  v.  Block,  10  Mo. 
App.  536;  Albrechtv.  Treitschke,  17 
Neb.  205;  Sutton  v.  Hasey,  58  Wis. 
556;  St.  Joseph  Mfg.  Co.  v.  Miller,  69 
Wis.  389,  34  N.  W.  Rep.  235. 

Judgment  in  the  name  of  one,  but 
in  fact  belonging  to  another,  can,  of 
course,  not  be  reached,  although  the 
attaching  creditor  be  misled  in  believ- 


ing it  to  be  in  favor  of  his  creditor. 
Allison  v.  C,  B.  &  Q.  R.  R.  Co.,  76 
Iowa  209,  40  N.  W.  Rep.  813. 

Where  a  judgment  is  obtained  in  the 
name  of  one  for  the  use  of  another  it 
can  not  be  garnished  as  the  property 
of  the  other,  for  the  one  is  the  equit- 
able owner.  Hodson  v.  McConnel,  12 
111.  170. 

It  is  the  judgment  and  not  the  verdict 
which  creates  an  indebtedness  suscept- 
ible of  garnishment.  A  recovery  for 
libel  is  not,  until  after  judgment  is 
entered  on  the  verdict,  such  an  in- 
debtedness as  may  be  reached  by  gar- 
nishment. Detroit  Post  and  Tribune 
Co.  v.  Reilly,  46  Mich.  459. 

Judgment  record  can  not  be  directly 
seized. — The  clerk  of  a  court  is  the 
rightful  custodian  of  a  judgment  rec- 
ord, and  the  same  can  not  be  seized 
by  direct  attachment.  Hanna  v.  Bry, 
5  La.  Ann.  651. 

2.  Sharpe  v.  Wharton,  85  Ala.  225,  3 
So.  Rep.  787. 

3.  Moore  v.  Holt,  10  Gratt.  (Va.) 
284. 
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protected.     If  he  pays  the  other  judgment  he  will  have   no 
further  liability.1 

Judgment  debtor  for  wages  exempt. — A  debtor  upon  a  judgment 
recovered  for  wages  can  not  be  held  as  a  garnishee  where  wages 
are  exempt  from  attachment,  unless  the  principal  debtor  waives 
the  exemption,  and  if  judgment  is  wrongfully  obtained  in  gar- 
nishment the  debtor  may  have  a  right  of  action  against  the 
recovering  creditor.8 

§  590.  When  suit  pending;  between  principal  defendant  and 
garnishee. — It  sometimes  happens  that  a  suit  is  pending  be- 
tween a  creditor  and  a  debtor  and  also  that  another  suit  is 
pending  between  a  third  person  as  plaintiff  and  the  plaintiff  in 
the  first  suit  as  defendant,  in  which  latter  suit  the  defendant' 
in  the  first  suit  is  made  a  garnishee.  The  question  then  to  be 
determined  is  whether  or  not  the  plaintiff  in  the  second  suit 
can  sustain  his  garnishment  and  secure  the  demand  against 
the  garnishee  which  the  plaintiff  in  the  first  suit  (the  princi- 
pal defendant  in  the  second  suit)  is  seeking  to  recover.  In 
the  first  place  it  may  be  said  that  when  a  suit  is  pending  the 
subject-matter  thereof  is  in  the  custody  of  the  court  and  that 
another  court,  not  of  superior  jurisdiction,  can  not  obtain  con- 
trol thereof  and  therefore  that  the  first  suit  instituted  will  be 
sustained  and  during  the  pendency  of  it  the  other  suit  will  be 
unavailing.3 

However,  the  fact  that  a  suit  is  pending  in  another  state 
will  have  no  effect  upon  the  garnishment  proceeding  in  this 
state,  the  courts  being  disposed  to  protect  the  garnishee  who 
stands  before  them  without  laches  or  default.4     The  pendency 

1.  Montgomery  Gas  Light  Co.  •»  Mer-  But  where  the  other  court  has  the 
rick,  61  Ala.  534.  the  control  of  the  property  the  court 

2.  Albrechtv.Treitschke,17Neb.205.  in   which  the  garnishment  is  begun 

3.  Mattingly  v.  Boyd,  20  How.  may  compel  the  garnishee  (a  receiver 
(TJ.  S.)  128;  Wallace  v.  McCon-  in  this  case)  to  respond  to  the  writ, 
nell,  13  Peters  (U.  S.)  136;  Noyes  v.  Kohn  v.  Ryan,  31  Fed.  Rep.  636. 
Foster,  48  Mich.  273;  Custer  v.  White,  4.  Woodruff  v.  French,  6  La.  Ann. 
49  Mich.  262;  Withers  v.  Pemberton,  62;  Robeson  v.  Carpenter,  7  Martin 
3Coldw.   (Tenn.)   56;  Miller  v.  Tay-  (La.)  N.  S.  30. 

lor,  14  Tex.  538. 
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of  a  suit  in  another  state  is  not  of  itself  any  reason  to  delay 
the  cause  in  this  state,1  and  is  no  defense  to  the  action  in  this 
state;  because  if  a  judgment  is  obtained  here  against  the  gar- 
nishee the  foreign  courts  should  give  full  effect  to  it,  although 
it  can  not  be  pleaded  in  abatement.2 

If,  however,  a  garnishment  proceeding  be  begun,  and  a  suit 
is  then  pending  between  the  principal  defendant  and  the  gar- 
nishee on  the  same  demand,  that  fact  will  not  per  se  abate  the 
garnishment  proceeding,  but  the  court  having  full  jurisdiction 
of  the  subject-matter  may  retain  the  same  after  the  termination 
of  the  first  suit,  if  in  favor  of  the  plaintiff,  until  the  determina- 
tion of  the  proceeding  in  garnishment,  when  it  may  be  applied 
to  the  satisfaction  of  the  judgment  in  the  latter,  if  the  garnish- 
ment is  sustained.3  The  garnishee  will  nevertheless  be  per- 
mitted to  plead  the  pendency  of  the  former  suit  in  order  to 
prevent  the  recovery  of  two  judgments  against  him.* 

who  subsequently  endeavor  to  subject 
the  same  claim  to  the  payment  of 
their  debts.  Boyd  v.  Royal  Ins.  Co., 
Ill  N.  Car.  372,  16  S.  E.  Rep.  389. 

3.  Trotter  v.  Lehigh  Zinc  &  Iron  Co., 
41  N.  J.  Eq.  229,  s.  c.  42  N.  J.  Eq. 
456;  Smith  v.  Barker,  10  Me.  (1 
Fairf .)  458 ;  Thorndike  v.  DeWolf ,  6 
Pick.  (Mass.)  120;  Howell  v.  Free- 
man, 3  Mass.  121  ;  Minor  v.  Rogers 
Coal  Co.,  25  Mo.  App.  78;  Gibbon  v. 
Dougherty,  10  Ohio  St.  365;  Morton 
v.  Webb,  7  Vt.  123. 

Where  a  garnishment  was  pending 
and  other  creditors  obtained  a  judg- 
ment first,  the  plaintiff  in  garnish- 
ment has  been  permitted  to  enjoin 
the  sale  under  the  prior  judgments, 
Moore  v.  Holt,  10  Gratt.  (Va.)  284. 
And  when,  in  the  same  court,  the 
court  will  not  order  the  funds  paid 
over  until  the  garnishment  is  deter- 
mined. Baldwin  v.  Hosmer,  101  Mich. 
119,  59  N.  W.  Rep.  432. 

4.  Smith  v.  Barker,  10  Me.  (1  Fairf.) 
458. 

Where  judgment  was  entered  in  the 


l.Chatzel  v.  Bolton,  3  McCord  (S. 
C.)  33. 

But  where  a  garnishee  showed  that 
he  had  previously  been  made  a  gar- 
nishee on  the  same  demand  in  an- 
other state,  judgment  rendered  in  this 
state  was  subject  to  the  condition  that 
no  execution  be  taken  out  until  the 
extent  of  his  liability  under  the  pro- 
ceedings in  the  other  state  was  ascer- 
tained. Broadnax  v.  Thomason,  1 
La.  Ann.  382.  A  debtor  being  held 
by  garnishment  for  the  whole  amount 
of  his  debt,  can  not  during  the  pen- 
dency of  garnishment  be  called  upon 
by  his  creditor.  Haselton  v.  Monroe, 
18  N.  H.  598. 

2.  Datz  v.  Chambers,  (Pa.  Com.  PI.) 
3  Pa.  Dist.  Rep.  353;  Boyd  v.  Royal 
Ins.  Co.,  Ill  N.  Car.  372, 16  S.  E.  Rep. 
389. 

Where,  in  a  garnishment  proceed- 
ing, personal  service  was  had  upon 
the  garnishee  and  service  by  publica- 
tion upon  the  non-resident  defendant 
according  to  law,  the  lien  created  by 
the  garnishment  is  binding  upon  all 
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Furthermore,  it  is  a  general  rule  that  a  court  will  not  enter 
judgment  against  a  garnishee  unless  such  judgment  will  wholly 
exonerate  him  from  any  further  liability  to  the  principal 
defendant.  Therefore,  judgment  will  not  be  entered  against  the 
garnishee  in  a  pending  garnishment  proceeding,  unless  such 
judgment  could  be,  by  the  garnishee,  thereafter  pleaded  in  bar 
to  a  judgment  in  a  suit  pending  in  favor  of  the  principal 
defendant.1 


first  suit  at  one  term  of  court  and  set 
aside  at  the  next  term  because  of 
error  in  entering  it,  and  upon  rehear- 
ing judgment  was  entered  as  before, 
the  facts  being  set  up  in  a  supplemen- 
tal petition  in  the  garnishment  pro- 
ceedings, it  was  held  that  a  payment 
by  the  garnishee  after  the  first  judg- 
ment was  set  aside,  and  before  the 
second  was  entered,  did  not  dis- 
charge him  from  the  pending  garnish- 
ment process.  Gibbon  v.  Dougherty, 
10  Ohio  St.  365. 


1.  Noble  v.  Merrill,  48  Me.  140; 
Clark  v.  Gallagher,  3  N.  Y.  S.  312. 
Further  as  to  "Judgment,"  see  post, 
§685,  etseq. 

After  a  garnishee  has  filed  his 
answer  admitting  an  indebtedness, 
the  omission  of  the  court  to  charge 
him  upon  giving  judgment  against  the 
principal  defendant  does  not  prevent 
the  garnishee  from  pleading  the  gar- 
nishment as  a  defense,  in  an  action 
against  him  by  the  defendant.  Howe 
v.  Tefft,  15  R.  I.  477,  8  Atl.  Rep.  707. 
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§591.  Preliminary  steps  to  procure  it — (a)  The  necessary 
affidavit. — In  a  proceeding  by  garnishment  the  purpose  of  the 
affidavit  is  the  same  and  the  necessity  is  as  great  as  in  an  at- 
tachment by  direct  seizure.1  It  is  a  statutory  prerequisite  to 
the  moving  of  the  court  to  assert  its  jurisdiction  over  the  prop- 
erty and  effects  of  the  debtor.  It  is  universally  admitted  that 
a  court  has  jurisdiction  to  control  such  property  or  effects 
within  the  territory  over  which  it  has  authority,2  and  that  the 


1.  Ante,  Vol.  I,  §  127. 


2.  Ante,  Vol.  I,  §  6. 
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court  may  be  moved  to  assert  its  jurisdiction  to  the  appropria- 
tion of  such  property  to  the  satisfaction  of  the  plaintiff's 
demand  against  the  defendant  by  process  of  garnishment,  an 
affidavit  is  necessary  to  show  the  court  that  there  is  cause 
therefor,  and  that  there  is,  or  that  the  affiant  believes  there  is, 
such  property  or  effects  within  the  jurisdiction  as  the  court 
has  power  to  appropriate.  The  general  rules  governing  affida- 
vits for  all  attachments  have  been  laid  down  in  the  preceding 
volume,  to  which  the  reader  is  referred.1  Some  general  rules 
relating  particularly  to  affidavits  for  garnishment  will  be  here 
given,  but  the  local  practitioner  is  still  referred  to  his  control- 
ing  statute  for  the  particular  rules  governing  the  practice  in 
his  case.  The  scope  of  this  work  will  not  permit,  nor  is  it 
deemed  to  be  desirable  to  set  forth  local  statutes  having  no 
general  application. 

§592.  Same — Must  comply  with  the  statute. — An  affidavit 
is  an  absolute  necessity  because  a  court  only  gets  jurisdiction 
by  issuing  a  process  predicated  upon  the  required  affidavit, 
and  that,  too,  upon  the  particular  affidavit  specified  by  the 
Statute.  The  affidavit  must  be  a  verity.  The  mere  recital  in 
the  writ  that  such  affidavit  has  been  filed  is  not  sufficient.2 
The  record  must  affirmatively  show  that  the  statutory  affidavit 
required  as  the  foundation  of  a  proceeding  in  garnishment  was 
filed.3  Where  the  affidavit  (bond  and  writ)  does  not  appear, 
and  there  is  no  proof  of  loss  or  that  it  ever  existed,  any  judg- 
ment entered  will  be  erroneous.4 

One  affidavit  may  be  sufficient  for  writs  of  garnishment 
against  a  number  of  persons  severally  as  well  as  jointly  liable 

1.  Ante,  §  127-152.  Co.,  21  Wis.  506;  Everdell  v.  Sheboy- 


2.  Paine  v.  Mooreland,  15  Ohio  435 
Smoot  v.  Hart,  33  Ala.  69 ;  Gibbon  v 


Bryan,  3  111.  App.  298;  Fremont  Cul-    states  where  the  "  petition  "  is  sworn 


tivator  Co.  v.  Fulton,  103  Ind.  393 
Iron  Cliffs  Co.  v.  Lahais,  52  Mich.  394 
Hoffman  v.  Simon,  52  Miss.  302 
Brauser  v.   New  England  Fire  Ins 


gan,  etc.,  R.  R.  Co.,  41  Wis.  395. 
That  no   affidavit  is   necessary   in 


to,  see  Seawell  v.  Lowery,  16  Tex.  47. 

3.  Wells  v.  American  Express  Co., 
55  Wis.  23. 

4.  Blankenship    &    Blake    Co.    v. 
Moore,  (Tex.)  16  S.  W.  Rep.  780. 
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to  the  principal  defendants.    It  is  only  the  subsequent  proceed- 
ings that1  must  be  separate.1 

How  far  conclusive. — An  affidavit  to  procure  process  of 
garnishment  is  only  conclusive  as  to  the  facts  disclosed  in  it, 
and  if  it  be  insufficient  the  garnishment  will  be  void  and  will 
not  be  aided  by  the  fact  that  judgment  in  the  principal  suit 
has  been  obtained  against  the  defendant.2 

§  593.  Same — Must  state  indebtedness — Over  and  above  ex- 
emptions, etc. — It  is  a  general  rule  that  the  affidavit  shall  state 
the  amount  of  the  principal  defendant's  indebtedness  to  the 
plaintiff,  and  when  so  required  such  averment  is  jurisdictional, 
and  an  affidavit  without  it  is  insufficient  and  the  proceeding 
void.3 

Where  the  statute  specifically  makes  effects  garnishable 
which  "are  not  exempt"  from  execution,  etc.,  an  affidavit 
that  fails  to  state  that  the  effects  sought  to  be  reached  are  not 
exempt  is  fatally  defective.4 

§  594.     Same — Must  state  the  nature  of  the  contract. — The 

1.  Ball  v.  Young,  52  Mich.  476,  18  effects  of  said  defendant,"  is  not  fatal 
N.  W.  Rep.  225;  State  Savings  Bank  as  being  in  the  alternative.  Whiter. 
v.  Hosmer,  95  Mich.  100, 54  N.  W.Rep.  Lynch,  26  Tex.  195 ;  Russell  v.  Ralph, 
632.  See  as  to  separate  answer  and  53  "Wis.  328.  As  to  "Alternative  Ayer- 
judgment  docket,  post,  §  617.  ment,   Generally,"   in  "Affidavit  for 

2.  Greene  v.  Tripp,  11  R.  I.  424.  Attachment,"  see  ante,  §  146. 

If  affidavit  state  that  a  suit  has  been  The  affidavit  will  not  be  defective, 

begun  by  the  plaintiff  against  the  prin-  because  it  avers  that  another  person 

cipal  defendant,  it  will  be  presumed  than  the  garnishee  is  indebted  to  the 

that  the  same  is  still  pending,  so  as  to  defendant.     Curtis  v.  Henrietta  Nat. 

comply  with  a  statute  providing  for  Bank,  78  Tex.  260,  14  S.  W.  Rep.  614. 

the  issue  of  process  of  garnishment  in  And  an  affidavit  averring  that  the 

pending  suits.     State  Savings  Bank  v.  garnishee  "  is  indebted  to  the  said  de- 

Hosmer,  95  Mich.  100,  54  N.  W.  Rep.  fendants,"  in  a  suit  against  two  de- 

632.  fendants,  is  sufficient   to  charge  the 

3.  Harris  v.  Clapp,  Minor  (Ala.)  garnishee  on  a  debt  due  to  one  only. 
328;  Jones  v.  St.  Onge,  67  Wis.  520,  Aultman,  Miller  &  Co.  v.  Markley, 
30  N.  W.  Rep.  927;  Stickley  v.  Little,  (Minn.)  63  N.  W.  Rep.  1078. 

29  111.  315.  4.  Pioneer  Co-operative  Co.  v.  Eagle 

An  affidavit  for  garnishment  which  and    Phenix   Mfg.    Co.,    67    Ga.   38; 

alleges  that  the  garnishee  "is  indebted  Steen  v.   Norton,   45  Wis.  412;  Ras- 

to  said  defendant,  or  has  in  his  hands  mussen  v.  McCabe,  46  Wis.  600. 
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affidavit  is  generally  required  to  show  the  nature  of  the  con- 
tract whether  express  or  implied,  which  binds  the  party 
sou-lit  to  be  charged,  and  when  so  required  the  affidavit  will 
be  fatally  defective  which  fails  to  so  state,1  or  if  it  fails  to  dis- 
tinctly connect  the  garnishee's  indebtedness  sworn  to  with  the 

suit  or  contract.2  _ 

It  is  the  general  but  not  the  universal  requirement  that  the 
affidavit  name  the  person  against  whom  the  process  of  garnish- 
ment is  desired.3 

§  595  Same— Must  aver  residence  of  parties  or  domicile  of 
corporation.— Non-residence  of  the  parties  is  frequently  the 
ground  on  which  an  attachment  is  sought  by  process  of  garn- 
ishment, and  in  such  cases  the  averment  of  the  non-residence 
of  the  defendant  is  necessary  ;4  and  again,  the  residence  of  the 
parties  may  be  necessary  to  give  the  court  jurisdiction  of  the 
subject-matter.5  When  an  averment  of  residence  or  non-resi- 
dence is  required,  the  omission  of  such  averment  will  be  fatal 
to  the  proceeding.6  . 

Where  it  is  sought  to  charge  a  corporation  as  a  garnishee, 
the  affidavit  must  so  state,  and  must  show  that  the  corporation 
sought  to  be  charged  is  amenable  to  the  garnishment  laws  of 
the  state;  that  is,  whether  it  is  domestic  or  foreign  ;  whether 
located  in  this  state  or  in  another  state  in  this  country;  or  where 
it  does  business,  or  has  its  legal  existence-otherwise  the 
court  will  not  get  jurisdiction  to  issue  the  process.7 

1  Conway  ».  Ionia  Circuit  Judge,  46  not  always  recite  the  name  of  the 
M. ',     2g  garnishee.     See  post,  §  603. 

2  Weimeister  *.  Manville,  44  Mich.  It  is  not  necessary  that  the  affidavit 
*'  should  state  that  the  garnishee  is 
Where  indebtedness  joint.-U  it  be    a    corporation •     Rowland    ,     Jeuel, 

intended  to  direct  the  writ  against  a  55  Minn.  102,  56  N.  W.  Rep.  581. 

single  individual,  an  allegation  of  his  4.  Ante,  §  148. 

pint  indebtedness  with    another  to  5.  Ante,  §§  489  and  490 

he  defendant  is  demurrable.    Frizzell  6.  What  is  a  sufficient  averment  of 

WilWrd   37  Ark  478  residence  in  Texes,  see  Moton  v.  Hull, 

'3  That  'summons   of    garnishment  77  Tex.  80,  13  S.  W.  Rep   849. 

need  not  in  Georgia,  name  the  garn-  7.  Ettelsohn  v.  Fireman  s  Fund  Ins. 

Xe      See  Owslegy  I  Woolhopter,  14  Co.,  64  Mich.  331,  31  N.  W.  Rep.  201. 

Ga   124.     Further,  that  the  writ  need  An  affidavit  was  held  to  be  prima 
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§  596.  Same — Must  be  sworn  to  by  affiant. — The  affidavit 
must  be  sworn  to  by  the  actual  affiant,1  but  not  of  necessity  be- 
fore the  clerk  of  the  court  from  which  the  writ  is  to  issue.  It 
may  be  sworn  to  before  any  one  legally  authorized  to  adminis- 
ter oaths.2  However,  the  affidavit  need  not  state  the  charac- 
ter of  the  affiant.  The  use  of  the  words  agent  or  attorney  by 
the  way  of  recital  or  description  is  sufficient.3 

§  597.   Same — Objections,  how    raised — Amendment. — The 

insufficiencies  of  the  affidavit  must  be  taken  advantage  of  by 
plea  in  abatement  (or  motion  to  quash)  and  are  waived  by  an- 
swer.4 The  answer  waives  the  objection  which  might  be  raised 
by  the  garnishee  to  irregularities,5  but  the  appearance  of  the 
garnishee  can  not  give  the  court  jurisdiction.  Where  an  affi- 
davit is  jurisdictionally  defective,  and  although  the  garnishee 
may  have  appeared  and  filed  his  disclosure,  it  is  within  the  dis- 


facie  sufficient  to  show  that  the  gar- 
nishee was  a  corporation  when  it 
named  the  garnishee  as  "The  New 
England  Fire  Ins.  Co.  of  Hartford, 
Conn."  Brauser  v.  New  England, 
etc.,  Ins.  Co.,  21  Wis.  506. 

Must  aver  indebtedness  of  corporation. 
— Where  the  affidavit  does  not  state 
the  indebtedness  to  be  that  of  the  cor- 
poration, but  avers  it  to  be  the  indebt- 
edness of  the  agent  thereof,  a  process 
of  garnishment  issued  thereon  will  be 
quashed.  Bowers  v.  Continental  Ins. 
Co.,  65  Tex.  51. 

1.  Weimeister  v.  Manville,  44  Mich. 
408. 

2.  Horat  v.  Jackel,  59  111.  139. 

3.  Whetherwax  v.  Paine,  2  Mich. 
555. 

An  affidavit  on  information  and  be- 
lief as  to  the  possession  of  property 
by  the  garnishee  is  generally  suffi- 
cient. For  example,  that  the  depo- 
nent verily  believes  that  the  party 
named  has  property,  credits  or  effects 
in  his  hands  belonging  to  the  defend- 
ant or  that  he   is  indebted   to  him. 


Beck  v.  Cole,  16  Wis.  95 ;  Vinall  v.  De 
Pass,  L.  R.  (1892)  App.  Cases  90. 

It  may  be  required  by  statute  that 
when  a  garnishment  is  sought  to  be 
issued  on  a  judgment-debt,  the  affida- 
vit, therefor,  shall  be  made  by  the 
real  owner  of  the  judgment  and  not 
by  the  plaintiff  of  record.  Jackson 
v.  Shipman,  28  Ala.  488. 

An  affidavit  by  one  member'  of  a 
firm,  which  is  plaintiff,  will  not  be 
defective  because  of  stating  that 
"plaintiffs  are  apprehensive  of  loss," 
etc.  It  will  be  presumed  that  he  has 
personal  knowledge  of  such  apprehen- 
sions. Williams  v.  International  G. 
&  S.  B.,  99  Mich.  80,  57  N.  W.  Rep. 
1089.  Everts  v.  International  G.  &  S. 
B.,  99  Mich.  80,  57  N.  Wr.  Rep.  1089. 

4.  Fosters.  Hall,  4  Humph.  (Tenn.) 
346. 

5.  Aultman,  Miller  &  Co.  v.  Mark- 
ley,  —  Minn.  — ,  63  N.  W.  Rep.  1078; 
Wile  v.  Kohn,  63  Fed.  Rep.  759;  Wal- 
ter A.  Wood,  etc.,  Mach.  Co.  v.  Ed- 
wards, —  Tex.  Civ.  App.  — ,  29  So. 
W.  Rep.  418. 
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cretion  of  the  court  to  dismiss  the  garnishment  proceeding  upon 
the  garnishee's  motion  before  judgment  is  entered  in  the  prin- 
cipal case,  and  especially  where  the  garnishee's  conduct  has 
not  caused  prejudice.1 

An  affidavit  may  be  amended  for  certain  insufficiencies  where 
a  plea  in  abatement  is  filed  or  a  motion  is  made  to  dismiss  the 
proceeding,  because  thereof.2  But  if  it  is  amended  as  to  aver- 
ments necessary  to  confer  jurisdiction,  the  garnishee  will  net 
be  held  liable  unless  a  new  process  is  thereafter  issued.3 

§  598 .  ( b )  The  bond. — When  a  writ  of  garnishment  is  issued 
as  an  original  process  of  attachment,  a  bond  is  generally  re- 
quired for  the  reasons  hereinbefore  set  forth,4  and  will  be  gen- 
erally governed  by  the  rules  stated.5  But  when  the  garnish- 
ment is  only  a  process  in  aid  of  an  execution,  i.  e.,  issued  upon 
a  judgment  upon  which  an  execution  has  been  returned  unsat- 
isfied, a  bond  is  not  generally  required. 

When  a  bond  is  required  in  order  that  the  defendant,  and 
possibly  the  garnishee,  may  be  secured  against  any  damage 
that  may  result  from  delay  or  otherwise,  such  bond  is  a  neces- 
sary preliminary  step  to  be  made  in  order  to  give  the  court 
jurisdiction  to  appropriate  the  credit  or  property  sought  to  be 
secured.6 

1.  Conway  v.  Ionia  Circuit  Judge,  46  Schooler  v.  Alstrom,  38  La.  Ann.  907; 
Mich.  28.  Rothermel  v.   Marr,  98  Pa.  St.   285; 

2.  Ante,  §  152 ;  Conway  v.  Ionia  Cir-  Heimsoth  v.  Le  Suer,  —  Tex.  Civ. 
cuit  Judge,  46  Mich.  28.  App.  — ,  26  S.  W.  Rep.  522. 

3.  Pope  v.  HiberniaIns.Co.,24  0hio  Where  the  required  bond  is  made 
St.  481.  by  a  person  not  having  authority  and 

4.  Ante,  Vol.  I,  §  153.  is   not   ratified  by  the   plaintiff  until 

5.  Since  garnishment  is  a  double  after  the  writ  has  issued,  such  writ 
proceeding  and  may  affect  two  dif-  may  be  abated,  but  a  ratification  of 
ferent  parties,  two  bonds  (for  costs)  the  bond  before  the  issuance  of  the 
may  be  required ;  one  for  the  princi-  writ  will  be  sufficient.  Kellogg  v. 
pal  debtor  and  one  for  the  garnishee.  Miller,  6  Ark.  468. 

Griswold  v.  Bell,  2   Aik.    (Vt.)   355  ;  In  Alabama,  the  bond  does  not  pro- 
Corey  v.  Gale,  13  Vt.  639.  tect  the  garnishee.    Hays  v.  Anderson, 

6.  Kellogg  v.  Miller,  6  Ark.  468;  57  Ala.  374;  Rounds  v.  Hammer,  57 
Burton  v.  Wynne,  55  Ga.  615;  Ander-  Ala.  342.  But  in  Missouri  he  is  in- 
son  v.   Sutton,    2    Duv.    (Ky.)   480;  demnified  against  all  costs,  including 

Att.  63 
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§  599.   The  writ  and  the  form  thereof— (a)  Generally.— The 

purpose  and  necessity  for  the  writ  of  garnishment  is  the  same 
as  for  an  attachment  by  direct  seizure/  though  the  effect  is 
not  entirely  the  same,  as  will  be  shown  hereinafter.2  The  writ 
is  procured  by  filing  the  jurisdictional  affidavit,3  and  bond, 
if  required,4  and  when  these  preliminary  papers  are  filed,  the 
writs  must  be  issued  in  the  order  in  which  the  papers  are  pre- 
sented and  the  writs  demanded;  but  if  the  party  who  makes 
the  demand  is  not  in  attendance  to  receive  the  writ  as  soon  as 
it  is  ready,  the  clerk  is  not  bound  to  delay  the  issuance  of  other 
writs  against  the  same  party  which  have  been  demanded  in  the 
meantime.5 

A  writ  of  garnishment  may  issue  against  several  persons,  if 
the  writ,  allegations  and  interrogatories  show  a  joint  indebted- 
ness or  joint  possession  of  goods.6 

§600.  (b)  Grounds  on  which  to  be  issued. — The  grounds 
on  which  a  writ  of  garnishment  can  be  issued  is  generally  con- 
fined by  the  statute  to  two.  ( 1 )  That  the  person  to  be  served 
has    in    his    possession  property  or  effects  belonging  to   the 

attorneys'  fees.     State  v.  Irumer,  52  clerk  refuses  to  proceed  without  them. 

Mo.  App.  536.  Lick  v.  Madden,  25  Cal.  202. 

The  obligors  in  a  garnishment  bond  That  no  allowance  by  a  judicial  of- 

are  not  liable  for  the  costs  of  the  orig-  fleer  is  necessary,  see  Hinkley  v.  St. 

inal  suit  nor  for  expenses  incurred  for  Anthony  Falls,  etc.,  Co.,  9  Minn.  55; 

its  defense.     Heimsoth  v.  Le  Suer,  —  ante,  §§  194,  195. 

Tex.  Civ.  App.  — ,  26  S.  W.  Rep.  522;  The  necessity  for  re-issue  of  writ  in 

ante,  §§  182-190.  original  attachment. — In  a  state  where 

Bond    to   protect   officer. — The  only  a  garnishment  proceeding  is  by  serv- 

method  by  which  an  officer  can  be  ice  of  the  original  writ  of  attachment, 

protected  is  by  requiring  a  bond  of  an  attachment  writ  issued  in  a  foreign 

indemnity  from  the  plaintiff.     Heim-  county  can  not  be  so  served,  but  there 

soth  v.  Le  Suer,  —  Tex.  Civ.  App.  — ,  must  be  an  issue  of  such  an  attachment 

26  S.  W.  Rep.  522;  ante,  §§40  and  203.  writ  in  the  county  in  which  the  gar- 

1.  Ante,  §§  191-199.  nishment  is  instituted   and  is   to  be 

2.  Post,  §§  613.  personally  served  upon  the  garnishee. 

3.  Ante,  §591.  Fuller  v.  Langford,  31  111.  248. 

4.  Ante,  §  598.  6.  Moreland  v.  Pelham,  7  Ark.  338. 

5.  Lick  v.  Madden,  25  Cal.  202.  One   affidavit  is  sufficient.     Ball  v. 
Even  though  the  fees  are  not  paid  Young,  52  Mich.  476;  State  Sav.  Bank 

or  tendered  in  advance,  unless  the    v.  Ilosmer,  95  Mich.  100,  54  N.  W.  Rep. 

632. 
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defendant,  and  (2)  that  he  is  indebted  to  the  principal  defend- 
ant. These  grounds  are  separate  and  distinct  and  the  garnishee 
is  never  subject  to  be  charged  upon  one  when  the  process  is 
confined  to  the  other,  except  when  the  facts  are  such  as  to 
bring  him  within  both.1 

§  601.  ( c )  Separate  writ,  when  necessary. — A  separate  writ 
of  garnishment  is  not  always  necessary,  and  whether  it  is  neces- 
sary or  not  depends  upon  whether  the  plaintiff  is  seeking  an 
attachment  by  garnishment,  or  whether  he  is  seeking  garnish- 
ment in  attachment.  If  the  former,  then  a  writ  of  garnishment 
is  the  only  attachment  writ,  and  as  there  can  be  no  attach- 
ment without  a  writ,  a  writ  of  garnishment  must  be  issued; 
but  if  he  is  seeking  garnishment  in  attachment  then  the  attach- 
ment writ  being  already  issued,  no  further  writ  of  garnishment 
is  necessary — a  service  of  the  attachment  writ  upon  the  gar- 
nishee being  generally  sufficient.2  These  are  the  two  methods 
followed  in  the  different  states  and  sometimes  both  in  one 
state.3 


1.  Botsford  v.  Simmons,  32  Mich. 
352 ;  Weimeister  v.  Singer,  44  Mich. 
406;  Wiggins  v.  Anderson,  1  Tex.  73; 
ante,  §§  475,  476. 

2.  No  separate  process  is  required, 
hut  the  officer  is  required  to  summon 
him  and  to  note  in  the  return  the 
manner  in  which  the  summons  was 
served.  Weil  v.  Kittay,  40  Ark.  528; 
Ezelle  v.  Simpson,  42  Miss.  515; 
Claflin  v.  Iowa  City,  12  Iowa  284. 

In  such  a  case  if  the  attachment  is 
void  on  its  face,  the  garnishment 
thereafter  is  necessarily  void.  Mat- 
thews v.  Sands,  29  Ala.  136. 

After  judgment.— After  judgment  in 
attachment  no  further  garnishment 
can  issue  on  that  attachment.  Ahrens, 
etc.,  Co.  v.  Patton,  S.  D.  &  B.  Co.,  94 
Ga.  247,  21  S.  E.  Rep.  523. 

3.  Where  the  second  writ  (garnish- 
ment) is  based  upon  the  first  writ 


(attachment)  it  is  jurisdictional  that 
the  attachment  writ  has  issued,  and 
therefore  it  is  necessary  to  aver  such 
fact  before  the  application  for  the 
writ  of  garnishment.  When  this  is 
required  by  statute  and  omitted,  it 
can  not  be  secured  by  subsequent 
amendment.  Scurlock  v.  Gulf,  C.  & 
S.  F.  Ry.  Co.,  77  Tex.  478,  14  S.  W. 
Rep.  148. 

Alias  writs. — When  the  writ  of  gar- 
nishment depends  upon  the  prior 
writ  of  attachment  and  the  applica- 
tion is  made  to  the  clerk  of  the  court 
for  a  writ  of  garnishment,  he  should 
also  issue  a  writ  of  attachment,  but 
his  omission  so  to  do,  though  a  defect, 
will,  it  seems,  not  render  the  pro- 
ceeding void.  C.  C.  Kelly  Banking 
Co.  v.  Hollingsworth,  —  Miss.  — ,  13 
So.  Rep.  932.  See,  also,  Axtell  v. 
Gibbs,  52  Mich.  639. 
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§  602.    (d)  Style  and  direction  of  the  writ. — The  writ  of 

garnishment,  like  other  writs,  should  run  in  the  name  of  the 
state,  but  when  this  is  omitted,  the  omission  is  not  a  jurisdic- 
tional defect,  and  if  the  garnishee  appears  and  answers  with- 
out objection  he  will  be  deemed  to  have  waived  the  defect;  the 
principal  defendant  can  not  make  any  objection.1 

The  writ  should  be  directed  to  the  proper  sheriff  or  his 
deputy  (and  in  a  proceeding  before  a  justice  of  the  peace,  to 
the  sheriff  or  any  constable,  etc.),  but  an  omission  of  such 
proper  direction  is  not  fatal,  if  the  writ  be  served  by  the  proper 
officer.2 

§603.  (e)  Body  of  the  writ — Recitation. — When  a  form  of 
writ  is  prescribed  by  the  statute  it  should  be  followed,8  but, 
though  the  statute  provides  that  "the  following  form  may  be 
used"  and  sets  forth  a  form,  the  statute  is  not  mandatory  and 
another  may  be  used.4 

The  name  of  the  garnishee  need  not  be  stated  in  an  original 
attachment  writ  when  issued,  if  such  attachment  writ  is  to  be 
served  as  a  summons  upon  the  garnishee.5  But  when  the  gar- 
nishment process  itself  is  the  only  attachment  sought,  then  no 
attachment  can  be  made  unless  the  garnishee's  name  is  in  the 
writ  at  the  time  of  service.6  This  is  the  general  rule,  but  the 
statute  may  be  arbitrary,  and  when  its  directions  are  specific 
they  must  be  followed.7 

1.  Hinkley  v.  St.  Anthony  Falls,  The  name  of  the  garnishee  may  be 
etc.,  Co..  9  Minn.  55.  added  after  the  writ  has  been  tested 

2.  Brown  v.  Dudley,  33  N.  H.  511.  and  issued.     McCambridge  &  Co.  v. 

3.  Ante,  §196.  Barry,    (Pa.  Com.  PI.)  29  W.  N.  C. 

4.  Curtis  v.  Henrietta  Nat.  Bank,  92;  Badlam  v.  Tucker,  1  Pick.  (Mass.) 
78  Tex.  260, 14  S.W.  Rep.  614;  Sawyer  389.  And  it  has  been  held  that  a 
v.  Howard,  22  Vt.  538.  service  of  the  writ  upon  the  garnishee 

Regarding  objections  to  the  form  of  without  the  garnishee  being  named 

the  writ,  see  post,  §  597.  therein  was  valid   where  the  officer 

5.  Lindell  v.  Benton,  6  Mo.  361 ;  made  a  specific  return  of  legal  service 
Badlam  v.  Tucker,  1  Pick.  (Mass.)  upon  him.  Judge  v.  Reinhart,  (Pa. 
389;  Judge  v.  Reinhart,  (Pa.  Com.  Com.  PI.)  3  Pa.  Dist.  R.  202;  Lindell 
PI.)  3  Pa.  Dist.  R.  202;  McCambridge  v.  Benton,  6  Mo.  361. 

&  Co.  v.  Barry,  (Pa.  Com.  PI.)  29  W.        6.  Pratt  v.   Sanborn,  63  N.  H.  115; 

N.  C.  92;  Layman  v.  Beam,  6  Whart.     Hirsh  v.  Thurber,  54  Md.  210. 

(Pa.)  181.  7,  In  a  garnishment  process  directed 
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The  principal  defendant  must  be  named  in  the  writ  in  order 
to  identify  the  credit  or  effect  sought  to  be  reached,  otherwise 
the  garnishee  is  not  bound  to  retain  the  fund.1  Names  are 
used  for  identification,  and  when  the  garnishee  is  not  misled 
a  misnomer  will  not  affect  the  validity  of  the  proceeding.2  But 
where  the  person  intended  to  be  named  is  not  identified,  the 
proceeding  will  be  void.  For  example,  where  the  middle  ini- 
tial of  the  person  named  as  defendant  is  different  from  that  of 
the  person  to  whom  the  garnishee  is  indebted,  the  process  will 
not  bind  the  garnishee  unless  he  be  shown  to  have  actual 
knowledge  that  his  debtor  and  the  person  named  are  one  and 
the  same.3 

Any  number  of  persons  may  generally  be  joined  in  a  writ  of 
garnishment,  whether  they  be  liable  or  indebted  to  the  defend- 
ant jointly  or  severally,  and  such  a  union  of  names  in  the  writ 
does  not  make  it  subject  to  a  plea  in  abatement.4 

The  amount  sworn  to  be  due  from  the  principal  defendant  to 


against  a  copartnership  firm  the  in- 
dividual names  of  the  members  of  the 
firm  should  be  recited,  for  their  omis- 
sion will  be  fatal.  Hirsh  v.  Thurber, 
54  Md.  210. 

Where  the  writ  directs  the  officer  to 
summon  a  person  named  as  agent  of 
a  corporation,  which  corporation  is 
sought  to  be  charged  as  garnishee, 
and  the  writ  does  not  direct  the  cor- 
poration itself  to  be  summoned,  it 
will  not  be  sufficient  to  support  a 
judgment  in  garnishment  against  the 
corporation.  Varnell  v.  Speer,  55  Ga. 
132 ;  Insurance  Co.  v.  Friedman, 
74  Tex.  56,  11  S.  W.  Rep.  1046. 

A  writ  of  garnishment,  against  a 
foreign  corporation,  which  alleges 
that  the  corporation  has  an  authorized 
agent  residing  within  the  state,  will 
generally  be  found  to  be  sufficient  to 
give  the  court  jurisdiction,  if  a  legal 
service  be  made.  Chaffee  v.  Rutland 
R.  R.  Co.,  55  Vt.  110. 

1.  German   Nat.    Bank  v.  National 


State  Bank,  (Colo.  App.)  39  Pac.  Rep. 
71. 

2.  Bentley  v.  Kaufman,  12  Phila. 
(Pa.)  435;  Clanton  v.  Laird,  12  S.  & 
M.  (20  Miss.)  568;  Bowler  v.  Euro- 
pean, etc.,  Ry.  Co.,  67  Me.  395; 
Bushnell  v.  Allen,  48  Wis.  460. 

A  misnomer  of  the  baptismal  name 
of  a  member  of  a  firm  is  not  material 
if  the  title  of  the  firm  be  correctly 
stated.  Rushton  v.  Rowe,  64  Pa.  St. 
63. 

3.  German  Nat.  Bank  v.  National 
State  Bank,  (Colo.  App.)  39  Pac. Rep. 
122;  Terry  v.  Sisson,  125  Mass.  560. 

4.  Curry  v.  Woodward,  50  Ala.  258. 

Furthermore,  if  the  garnishee's  an- 
swer shows  that  he  is  indebted  to  the 
named  defendant,  and  another  in 
common,  the  writ  may  be  amended 
by  joining  the  other  as  a  defendant, 
provided  no  rights  of  third  parties 
have  intervened.  Sullivan  v.  Langley, 
128  Mass.  235. 
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the  plaintiff  is  generally  required  to  be  inserted  in  or  indorsed 
on  the  writ.1  But  no  other  rule  in  this  regard  can  be  stated 
than  that  if  it  is  specifically  required,  its  omission  will  be 
ground  for  quashing  the  writ. 

The  rules  relating  to  the  return  day  of  writs  of  attachment 
have  been  stated  at  length.2  And  these  govern  the  conduct  of 
the  officer  in  that  regard.  Likewise  it  is  not  always  necessary 
to  state,  in  the  summons  to  the  garnishee,  any  particular  date 
at  or  before  which  he  must  appear  and  answer.8  But  the  gen- 
eral requirement  of  the  statutes  is  that  he  must  appear  at  or 
by  a  certain  day,  as  "the  first  day  of  the  next  term,"  and 
when  so  specified  the  statute  is  peremptory  and  must  be  obeyed 
and  a  notice  to  appear  at  any  other  time  will  not  give  the  court 
jurisdiction.4 

The  writ  must  be  made  returnable  to  the  proper  county  in 
order  that  jurisdiction  may  be  therein  acquired  over  the  garnishee 
(the  county  where  the  garnishee  or  one  of  the  garnishees  re- 
sides).5 

§604.  (f)  The  seal  and  attestation. — When  garnishment  is 
a  new  suit,  a  summons  therein  to  the  garnishee  is  a  process 
requiring  a  seal  of  the  court  and  teste  of  the  proper  officer 
designated  by  the  statute.6  But  where  the  suit  is  an  attachment 

1.  Weaver  v.  Russell,  18  Ohio  497.  pearance  and  answer  on  the  day  in- 

2.  Ante,  §  196.  tended.     Wellover  v.  Soule,  30  Mich. 

3.  Hearn  v.  Adamson,  64  Ga.  608.  481.     Further  as  to  clerical  error,  see 

4.  Padden  v.    Moore,  58  Iowa  703;  post,  §  605. 

Acme  Lumber  Co.  v.  Francis  Vander-  5.  Hooper     v.    Jellison,   22    Pick, 

grift  Shoe  Co.,  70  Miss.  91,  11  So.  Rep.  (Mass.)  250. 

657;    McDonald  v.  Vinette,   58  Wis.  A  subsequent  insertion  of  the  name 

619;  Houston  v.  Porter,  10  Ired.  (N.  of    the    trustee    residing   within   the 

Car.)  L.  174.  county  in  which  the  writ  is  made  re- 

If  the  writ  state  both  the  day  of  the  turnable,  although  made  before  serv- 

week  and  the  day  of  the  month  and  ice  on  the  principal  defendant,  will 

they  do  not  correspond,  it  will  not  of  not  cure  the  defect  in  a  previous  serv- 

necessity  be  defective.  The  day  of  the  ice  on  a  trustee  living   out  of   that 

month  will  control.     State  Sav.  Bank  county.     Hooper  v.  Jellison,  22  Pick. 

v.  Hosmer,  95  Mich.  100, 54  N.  W.  Rep.  (Mass.)  250. 

632.  6.  Middleton    Paper    Co.    v.    Rock 

And  a  mere  clerical  error  as  to  the  River  Paper  Co.,  19  Fed.  Rep.  252; 

day  of  the   month  is  waived  by  ap-  ante,  §  196. 
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by  direct  seizure  and  the  garnishee  is  simply  to  be  "  notified  " 
by  the  officer  so  required  by  some  statutes,  such  notification 
being  a  simple  notice,  though  sometimes  in  writing,  no  seal 
and  attestation  is  required  as  in  a  writ. 

§  605.  Informalities  of  the  writ— Efiect  thereof.— Infor- 
malities in  a  writ  of  garnishment  (its  service  or  return)  which 
do  not  go  to  the  jurisdiction,  will  be,  by  the  garnishee,  waived 
if  he  appears  and  answers.1  The  principal  defendant  can  make 
no  objection  because  thereof.2  But  a  garnishee,  by  his  ap- 
pearance, can  not  give  a  court  jurisdiction  when  the  errors  in 
the  writ,  service  or  return,  are  fatal  thereto.3 

Defects  in  the  writ  should  be  raised  by  motion  to  quash  or 
plea  in  abatement.  Demurring  to  a  writ  is  not  a  proper  prac- 
tice.4 

§606.  Service  of  the  writ— (a)  Generally.— Garnishment 
is  a  proceeding  quasi  in  rem,  and  two  services  are  necessary  to 
confer  jurisdiction:  (1)  Service  of  summons  to  bring  the  gar- 
nishee into  court,  and  (2)  service  upon  the  defendant  as  in 
ordinary  cases.     Any  insufficiency  in  this  regard  is  fatal,5  for 

1  Phelps  v.   Reeder,  39    111.    172;  Regarding  a  motion  to  dissolve  gen- 
Wellover    v.    Soule,    30    Mich.    481;  erally,  see,  ante,  §§  326,  et  seq. 
Flournoy  v.    Rutledge,    73  Ga.   735;  Regarding  the   amendment  of  the 
National  Bank  of  Commerce  v.  Tits-  writ,  generally,  see  ante,  §  197. 
worth   73  111   591  The  v™^  of  the  wnt  command- 

2  Sturtevant  v.  Robinson,  18  Pick,  ing  the  officer  to  attach  property 
(Mass  )  175  found  in  the  hands  of  tw°  garmshees 

3  See  post,  §  606.  may  be  amended  to  show  joint  pos- 
Erroneous  garnishment  does  not  affect    session,    as   by   inserting  the    words 

judgment  in  principal   suit.-The  fact  "jointly,"  or  "as  copartners.       Ful- 

that  the  court  may  not  have  jurisdic-  lerton  v.  Hayes,  32  N.  H.  212. 

tion  to  enter  judgment  in  the  attach-  Lost  writ  and  other  papers. -A  court 

ment  suit  by  garnishment,  because  of  of  equity  has  jurisdiction  to  preserve 

defects  therein,  will  not  of  itself  de-  the  lien  where  lost  papers  can  not  be 

prive  the  court  of  jurisdiction  to  enter  supplied.     A  bill  properly  filed  will  be 

judgment  against  the    principal  de-  efficient.     Alley  v.  Carrol,  6    Heisk. 

fendant  properly  before   it,  and  the  (Tenn.)  221. 

property  may  thereafter  be  seized  on  5.  Swallow  v.  Duncan,  18  Mo.  App. 

execution.     Cleland  v.  Tavernier,  11  622;  Epstein  *.  Salorgne,  6  Mo.  App. 

Minn    194  352;  Alexanders.  Lloyd,  70  Miss. 662, 

4  Curry  v.  Woodward,  50  Ala.  258.  14  So.  Rep.  22;    Central  Trust  Co.  of 
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no  subsequent  proceeding  by  scire  facias   (or  otherwise)  can 
take  the  place  of  proper  service  of  process  of  garnishment.1 

Service  must  be  made  in  the  exact  method  prescribed  by- 
statute,  or  the  effects  or  credits  of  the  debtor  in  the  hands  of 
the  garnishee  can  not  be  appropriated  to  the  satisfaction  of  the 
plaintiff's  demand.2  It  is  by  the  service  of  the  writ  and  not 
by  its  delivery  to  the  officer  that  the  court  gets  control  of  the 
property.3 

§  607.  (b)  Service  upon  the  principal  defendant.— All  at- 
tachments are,  in  a  sense,  at  least,  considered  to  be  ancillary 
to  another  suit  against  the  plaintiff's  debtor.4  Attachment  by 
garnishment  is  no  exception  to  the  rule.  No  judgment  can  be 
entered  against  the  garnishee  unless  there  has  been  some  kind 
of  service  upon  the  principal  debtor  by  which  he  is  notified  of 
the  proceeding  against  him  and  has  been  given  a  day  in  court 
to  defend  himself  or  his  property.  And  further,  if  the  statute 
provides  that  process  of  garnishment  may  issue  in  another 
suit,  then  the  other  suit  must  be  pending  ;  that  is  to  say,  the 
process  in  the  principal  suit  must,  at  least,  be  issued  (when 
that  is  considered  to  be  the  commencement  of  a-suit),  or  such 
process  must  have  been  served  (if  that  is  necessary  to  the  com- 
mencement of  the  suit).5  Where,  however,  a  garnishment 
process  is  issued  upon  a  judgment,  i.  e.,  in  aid  of   an  exe'cu- 

N.  Y.  v.  Chattanooga,  etc.,  Ry.  Co.,  the  same  as  to  attorneys,  electors  ct 

68  Fed.  Rep.  685;   Nashville  Bank  v.  al.,  see  controlling  statute. 
Ragsdale,  Peck  (Tenn.)  296.  3.  Bergman   v.   Sells,    39   Ark.   97; 

1.  Illinois  Cent.  R.  Co.  v.  Brooks,  Johnson  v.  Carry,  2  Cal.  33;  Tweedy 
90  Tenn.  171,  16  S.  W.  Rep.  77.  v.  Bogart,  56  Conn.  419,  15  Atl.  Rep. 

2.  Hebel  v.   Amazon  Ins.   Co.,    33  374. 

Mich.  400 ;  Purves  v.  Lex,  (Pa.)  9  Atl.  4.  Ante,  Vol.  I,  §  3. 

Rep.  167;    Mohr  v.  Warg,  26  Pa.  St.  5.  Carleton  v.  Wash.  Ins.  Co.,  35  N. 

106;    Cohn  v.   Tillman,  66  Tex.   98;  H.162;  Donald  v.  Nelson,  95  Ala.  Ill, 

Morse  v.  Nash,  30  Vt.  76;   Younkin  v.  10  So.  Rep.  317;    Blossom  v.  Estes,  84 

Collier,  (Cir.  Ct.)  47  Fed.  Rep.  571.  N.  Y.  614 ;  Martin  v.  Central  Vermont 

When  garnishee  can  not  be  served.—  R.Co.,  3N.Y.  S.  82,  50  Hun  (NY.)  347; 

That  one  named  as  a  garnishee  can  McCloskey  v.  Judge  of  Wayne  Circuit, 

not  be  served  with  process  when  he  is  26  Mich.  100 ;   Hamilton  v.  Rogers,  67 

a  suitor  or  witness  engaged  upon  the  Mich.  135,  34  N.  W.  Rep.  278;    Axtell 

trial   of    the   case,    see    Thornton    v.  v.  Gibbs,  52  Mich.  640;    Hoagland.  v. 

American  W.  M.  Co.,  83  Ga.  288.    For  Wilcox,  42  Neb.   138,  60  N.  W.  Rep. 
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tion,  it  is  not  generally  necessary  that  notice  of  the  garnish- 
ment be  given  to  the  judgment-debtor.1 

When  a  further  notice  is  required  to  be  given  to  the  princi- 
pal defendant  than  the  ordinary  service  of  summons  in  the 
commencement  of  the  suit,  such  notice  is  for  the  further  pur- 
pose of  informing  him  of  the  garnishment  of  his  rights  or 
credits,  and  on  principle  must  specify  and  describe  the  debt  or 
property  of  the  defendant,  which  it  is  sought  to  appropriate 
by  the  garnishment.2  And  when  such  service  can  not  be  made 
upon  the  principal  defendant  personally,  because  of  his  non- 
.  residence,  there  is  generally  a  provision  of  statute  whereby 
constructive  notice  may  be  given  to  him  by  publication  in  the 
manner  prescribed.3 

to  plead  exemption.  Union  Pac.  Ry. 
Co.  v.  Smersh,  22  Neb.  751,  36  N.  W. 
Rep.  139.  The  rule  would  seem  to  be 
different  in  states  where  the  garni- 
shee is  required  to  claim  the  exemp- 
tion for  the  principal  defendant. 

2.  O'Brien  v.  Mechanics',  etc.,  Fire 
Ins.  Co.,  35  N.  Y.  Super.  Ct.  70;  Hay- 
den  v.  National  Bank  of  the  State  of 
New  York,  130  N.  Y.  146,  29  N.  E. 
Rep.  143 ;  Orear  v.  Clough,  52  Mo.  55 ; 
Singer  v.  Townsend,  53  Wis.  126,  226. 
Garnishment  has  been  sustained 
where  no  notice  to  the  defendant  was 
given  in  cases  where  he  had  personal 
knowledge  of  the  garnishment.  Win- 
ner v.  Hoyt,  68  Wis.  278,  32  N.  W.  Rep. 
128;  Emil  Kiewert  Co.  v.  Hoyt,  68 
Wis.  296,32  N.  W.  Rep.  137;  Corning 
v.  Hoyt,  68  Wis.  294,32  N.  W.  Rep.  138. 
And  certainly  with  reason  and  justice, 
where  he  avoided  the  service  of  pro- 
cess ;  and,  further,  he  was  denied  the 
right  to  put  in  issue,  by  plea,  the 
grounds  averred  in  the  affidavit  on 
which  the  garnishment  issued.  Gar- 
ner v.  Johnson,  22  Ala.  494.  Compare 
Wilson  v.  Koontz,  7  Cranch  (U.  S.) 
202. 

3.  Broome  v.  Galena,  etc.,  Packet,  9 
Minn.  239;  Dorr's  Admr.  v.  Rohr,  82 


376 ;  Wise  v.  Rothschild,  67  Iowa  84 ; 
Williams  v.  Williams,  61  Iowa  612; 
Simpson  v.  Knight,  12  Fla.  144 ;  De  St. 
Romes  v.  Levee  Steam  Cotton  Press, 
21  La.  Ann.  291. 

No  service  upon  the  principal  de- 
fendant was  required  before  service  of 
garnishment  where  he  had  fraudu- 
lently deposited  the  property  with 
the  bailee.  Greenleaf  v.  Mumford,  19 
Abb.  (N.  Y.)  Pr.  469. 

A  Connecticut  statute  makes  the 
service  upon  the  garnishee  notice  to  a 
non-resident  defendant,  and  no  copy 
of  the  writ  describing  the  property 
need  be  served  on  the  agent  of  the 
non-resident  as  in  cases  of  direct  at- 
tachment. Fuller  v.  Foote,  56  Conn. 
341,  15  Atl.  Rep.  760. 

1.  Union  Pac.  Ry.  Co.  v.  Smersh, 
22  Neb.  751,36  N.  W.  Rep.  139 ;  Thomp- 
son v.  Taylor,  13  Me.  420;  Smith  v. 
Dickson,  58  Iowa  444. 

Especially  where  such  judgment- 
debtor  is  in  prison.  Thompson  v. 
Taylor,  13  Me.  420. 

In  Nebraska  the  statute  does  not 
require  a  notice  in  such  cases,  but  a 
court  may  require  it  before  the  gar- 
nishee files  his  answer  in  order  that 
the  debtor  may  have  an  opportunity 
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It  must  be  borne  in  mind,  however,  that  where  the  court  has 
acquired  no  jurisdiction  over  effects  or  credits  of  the  principal 
defendant  in  the  possession  of  the  garnishee  by  the  service  of 
process  of  garnishment,  or  where  there  are  no  such  effects  or 
credits,  then  no  valid  judgment  can  be  entered  against  the 
principal  defendant  by  force  of  the  publication.  Service  upon 
a  defendant  by  publication  will  not  give  a  court  jurisdiction  to 
enter  a  personal  judgment.1 

§  608.    (c)  Personal  service  upon  garnishee  necessary. — In 

all  attachments  it  is  necessary  that  the  court  have  possession 
of  the  property  to  be  applied.  In  attachment  by  seizure  the 
court  must  have  actual  possession  of  the  property  by  the  hand 
of  the  officer  making  the  levy.2  And  in  garnishment  the  court 
must  have  constructive  possession  by  the  officer  having  made 
an  actual  personal  service  of  the  writ  of  garnishment  upon  the 
garnishee — or  what  is  generally  considered  the  same — by  leav- 
ing a  copy  at  his  usual  place  of  residence.3 

Va.  359 ;  Searing  v.  Benton,  41  Kan.     writ  of  garnishment  against  him  will 

not  dispense  with  the  necessity  of 
service  upon  him.  Harrell  v.  Mexico 
Cattle  Co.,  73  Tex.  612,  11  S.  W.  Rep. 
863.  Further  as  to  waiver,  see  post, 
§610. 

Judgment  nisi. — Under  a  Mississippi 
statute,  where  there  is  no  personal 
service  on  the  garnishee,  there  can  be 
no  final  judgment  against  him,  but 
judgment  ?iisi  must  be  entered  against 
him  with  scire  facias,  returnable  to 
the  next  term,  unless  the  court  be- 
lieve that  the  garnishee  can  be  per- 
sonally served  at  once,  in  which  case 
it  may  be  made  returnable  instanter. 
Alexander  v.  Equitable  Fire  Ins.  Co., 
—  Miss.  — ,  12  So.  Rep.  706. 

When  garnishment  suit  begun.  —  In 
Michigan  a  garnishment  suit  is  not 
considered  to  be  begun  until  there  is 
service  of  the  writ  of  garnishment. 
Milwaukee  Bridge  and  Iron  Works  v. 
Wayne  Co.  Cir.  Judge,  73  Mich.  155, 
41  N.  W.  Rep.  215. 


758,  21  Pac.  Rep.  800;  King  v.  Vance, 
46  Ind.  246;  Newman  v.  Manning,  89 
Ind.  422. 

1.  Carleton  v.  Washington  Ins.  Co., 
35  N.  H.  162;  Morris  v.  Union  P.  Ry. 
Co.,  56  Iowa  135. 

2.  Ante,  §  200. 

3.  Mathews  v.  Smith,  13  Neb.  178; 
Clark  v.  Chapman,  45  Ga.  486;  Lyon 
v.  Russell,  72  Me.  519;  Johnson  v. 
Johnson,  26  Ind.  441 ;  Almy  v.  Wol- 
cott,  13  Mass.  73 ;  Cooper  v.  Ingraham, 
45  Miss.  198 ;  Dyson  v.  Baker,  54  Miss. 
24 ;  Bank  of  the  State  of  Missouri  v. 
Bredow,  31  Mo.  523 ;  Parker  v.  Scott, 64 
N.  Car.  118;  Ex  parte  Alston,  2  Brev. 
(S.Car.)  87;  Illinois  Cent.  R.  Co.  v. 
Brooks,  90Tenn.  161,16  S.  W.Rep.  77; 
Harrell  v.  Mexico  Cattle  Co.,  73  Tex. 
612,  11  S.  W.  Rep.  863;  Cushing  v. 
Laird,4Ben.(D.C.)70;  Barlow  v. Hunt, 
10  Vt.  129;  Schindler  v.  Smith,  18  La. 
Ann.  476. 

The  fact  that  the  garnishee  has  act- 
ual  knowledge  of  the  issuance  of  a 


§  608       PERSONAL    SERVICE    UPON    GARNISHEE    NECESSARY.      1001 


When  a  copartnership  is  made  a  garnishee  it  is  generally 
necessary  that  all  the  individual  members  composing  the  firm 
be  personally  served  with  garnishment  process.1  When,  how- 
ever, some  of  the  members  of  a  copartnership  are  absent  from 
the  state,  service  of  process  of  garnishment  upon  the  resident 
members  will,  generally,  be  sufficient  to  bind  the  firm.8 

Personal  service  upon  a  fictitious  person — a  corporation, 
foreign  or  domestic,  other  than  municipal — is  obtained  under 
statutory  provisions  generally  by  personal  service  upon  the 
president  or  presiding  officer,  director  or  manager,  cashier, 
secretary  or  treasurer,  and  sometimes  "  or  other  officer,"  and 
sometimes  upon  any  "  general   or   special  agent,"  or  clerk.3 


1.  Warnerv.Perkins,8Cush.(Mass.) 
518;  Jewett  v.  Bacon,  6  Mass.  60;  Par- 
ker v.  Danforth,  16  Mass.  299. 

Service  upon  member  of  a  copart- 
nership is,  however,  good  as  against 
a  third  person  claiming  the  property. 
Shelters  v.  Boudreau,  —  N.  II.  — ,  32 
Atl.  Rep.  151. 

2.  Parker  v.  Danforth,  16  Mass.  299 ; 
Atkins  v.  Prescott,  10  N.  H.  120. 

When  one  of  two  partners  is  served 
it  does  not  secure  the  property  of  the 
firm,  but  may  become  valid  and  effect- 
ive when,  by  amendment,  the  other 
partner  is  joined.  Peabody  v.  Maguire, 
79  Me.  572,  12  Atl.  Rep.  630. 

If  two  persons  engage  in  a  voyage 
jointly,  each  sharing  the  profits  and 
losses,  and  each  contributing  time" and 
services,  they  are  partners,  and  freight 
earned  by  them  can  not  be  secured  by 
process  of  garnishment  unless  the 
service  is  had  upon  both.  Bulfinch  v. 
Winchenbach,  3  Allen  (Mass.)  161. 

A  process  of  garnishment,  served 
upon  a  resident  partner  while  another 
is  absent  from  the  state,  will  not  ap- 
propriate notes  belonging  to  the  de- 
fendant, which  are  at  the  time  in 
possession  of  the  absent  partner  and 
subsequently  surrendered  by  him  to 
the  defendant  before   return   to   the 


state,  although  he  was  informed  by 
his  partner  of  the  service  of  process. 
Bowen  v.  Pope,  28  111.  125,  17  N.  E. 
Rep.  64. 

Where  two  are  served  with  process 
of  garnishment  and  their  answer  dis- 
closes the  fact  that  one  is  merely  the 
agent  of  the  other,  a  judgment  against 
both  is  erroneous  and  will  be  reversed 
on  appeal.  Meeker  v.  Sanders,  6  Iowa 
61.  Regarding  bringing  suit  of  gar- 
nishment against  a  firm  in  Iowa  by  its 
firm  name,  see  Mason  v.  Rice,  66  Iowa 
171,  23  N.  W.  Rep.  384;  Brumwell  v. 
Stebbins,  83  Iowa  425,  42  N.  W.  Rep. 
1020. 

Joint  makers  of  a  note. — Service  of 
process  of  garnishment  upon  one  of 
two  or  more  joint  and  several  makers 
of  a  note  is,  however,  a  sufficient  no- 
tice to  all.  Ayott  v.  Smith,  40  Vt. 
532. 

3.  Kennedys.  HiberniaL.&  S.  Soci- 
ety, 38  Cal.  151 ;  Adams  v.  Willimantic 
Linen  Co.,  46  Conn.  320;  Clark  v. 
Chapman,  45  Ga.  486 ;  Steiner  v.  Cen- 
tral R.  R.  Co.,  60  Ga.  552;  Lyon  v. 
Russell,  72  Me.  519 ;  Boyd  v.  Chesa- 
peake, etc.,  Co.,  17  Md.  195 ;  Northern 
C.  R.  Co.  v.  Rider,  45  Md.  24;  De- 
troit, etc.,  R.  R.  Co.  v.  Younghans,  2 
Mich.  (N.  P.)  143;  Lake  Shore  &  M. 
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The  statutory  provision  is  special  and  local,  and  must  be 
strictly  followed  by  special  reference  thereto,  it  being  impossi- 
ble to  give  particular  directions  here.  As  a  general  rule,  how- 
ever, service  will  be  sufficient  when  had  upon  the  most  author- 
itative officer  or  agent  amenable  thereto.  And  when  by  the 
policy  of  the  law  notice  is  given  to  an  officer  or  agent,  officially, 
for  the  purpose  of  being  communicated  to  the  corporation,  or  to 
a  director  officially  for  the  purpose  of  being  communicated  to  the 
board,  the  corporation  or  board  is  bound  thereby,  although  such 
notice  of  garnishment  be  not  communicated  to  the  company  or 
board.1  On  principal  it  is  generally  required  that  the  corporation 
have  property  within  the  state  or  be  doing  business  within  the 


S.  R.  Co.  v.  Hunt,  39  Mich.  469;  Mil- 
waukee Bridge  and  Iron  Works  v. 
Brevoort,  73  Mich.  155,  41  N.  W.  Rep. 
215 ;  Pettit  v.  Muskegon  Booming  Co., 
74  Mich.  214,  41  N.  W.  Rep.  900 ;  First 
Nat.  Bank  v.  Burch,  80  Mich.  242, 45  N. 
W.  Rep.  93 ;  Mathews  v.  Smith,  13 
Neb.  178 ;  Moulin  v.  Trenton  Ins.  Co., 
24  N.  J.  L.  222 ;  Bates  v.  New  Orleans, 
etc.,  R.  R.  Co.,  4  Abb.  (N.  Y.)  Pr.  72 ; 
National  Bank  v.  Lake  Shore,  etc.,  R. 
R.  Co.,  21  Ohio  St.  221;  Harrell  v. 
Mexico  Cattle  Co.,  73  Tex.  612,  11  S. 
W.  Rep.  863;  Tompkins  Machine  and 
Implement  Co.  v.  Schmidt,  (Tex.)  16 
S.  W.  Rep.  174;  Dittenhoefer  v.  Cceur 
D'Alene  Clothing  Co.,  4  Wash.  St. 
519,  30  Pac.  Rep.  660;  Davidson  v. 
Donavon,  etc.,  Co.,  4  Cranch  Cir.  Ct. 
(U.  S.)  578. 

1.  Boyd  v.  Chesapeake,  etc.,  Co.,  17 
Md.  195. 

In  Tennessee  service  of  garnish- 
ment upon  a  depot  agent  in  a  county 
other  than  that  in  which  the  company 
has  a  chief  office  or  business  is  not  suffi- 
cient where  no  reason  is  assigned  for 
failing  to  serve  it  upon  the  president, 
secretary,  treasurer,  or  a  director. 
Lambrethv.  Clarke,  lOHeisk.  (Tenn.) 
32. 

Service  upon  a  bookkeeper  is  not 


sufficient  under  a  statute  which  pro- 
vides that  the  process  of  garnishment 
may  be  served  upon  the  "presiding 
officer,  cashier,  secretary  or  treasurer, 
or  any  other  officer  or  agent  of  such  cor- 
poration." Pettit  v.  Muskegon  Boom- 
ing Co.,  74  Mich.  214,  41  N.  W.  Rep. 
900.  But  where  the  president  and 
cashier  of  a  bank  were  absent,  service 
upon  the  bookkeeper  during  business 
hours  Was  held  to  be  sufficient.  First 
Nat.  Bank  v.  Turner,  (Neb.)  46  N. 
W.  Rep.  290. 

A  clerk  has  been  held  to  be  a  proper 
person  on  whom  to  serve  the  process. 
Davidson,  etc.,  Co.  v.  Donovan,  4 
Cranch.  Cir.  Ct.  (U.  S.)  578.  But  in 
the  absence  of  the  president  of  a  do- 
mestic corporation,  under  a  statute 
requiring  service  upon  the  president, 
a  service  upon  a  subordinate  officer 
or  agent  is  not  sufficient  in  Georgia 
because  the  process  of  garnishment 
acts  immediately,  and  it  is  said  that 
it  would  be  grossly  unfair  to  hold  the 
company  to  take  immediate  notice 
and  act  at  its  peril  on  a  notice  to  a 
mere  agent  at  a  remote  point  from 
its  principal  place  of  business.  Clark 
v.  Chapman,  45  Ga.  486;  Steiner  v. 
Central   R.  R.  Co.,  60  Ga.  552. 
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state.1  But  some  special  statutes  have  provided  for  service  of 
process  of  garnishment  upon  an  officer  of  a  foreign  corporation 
temporarily  within  the  territorial  jurisdiction  of  the  court,2 
"  whether  he  is  on  business  of  the  corporation  or  not."3  Stat- 
utes permitting  service  of  garnishment  upon  the  agent  of  a 
corporation  generally  require  that  it  be  served  upon  a  resident 
agent,  or  the  agent  then  and  there  having  charge  of  the  office 
or  business  of  the  corporation.4  In  such  cases  if  the  corpora- 
tion does  no  business  in  the  state,  it  is  not  liable  in  garnish- 
ment.5 

§609.  (d)  What  constitutes  personal  service. — Personal 
service  of  a  writ  of  garnishment  is  made  in  the  same  manner 
that  personal  service  of  other  writs  are  made.  It  is  not  only 
by  reading  to  the  garnishee  in  person  and  delivering  to  him  a 
copy,  but  it  may  be  by  leaving  the  same  at  his  residence  with 
some  member  of  his  family.6 

Writs  of  garnishment  are  served  upon  corporations  in  the 
same  manner  as  other  writs  are  served  upon  corporations.7  It 
is  usual  for  the  statute  to  prescribe  that  a  copy  (or  "  certified 

1.  Bates  v.  New  Orleans,  etc.,  R.  R  9 ;  Midland  P.  R.  R.  Co.  v.  McDermid, 
Co.,  4  Abb.   (N.  Y.)   Pr.  72;    Moulin    91111.170. 

^.Trenton  Ins.  Co.,  24  N.  J.  L.  222;  5.  Midland    P.    R.   R.  Co.   v.   Mc- 

wite,  §  492-497.  Dermid,  91  111.  170. 

2.  Reynolds  v.  Lochiel  Iron  and  Service  upon  a  railway  corporation 
Steel  Works,  (Pa.  Com.  Pl._)  11  Pa.  is,  in  Missouri,  required  to  be  upon 
Co.  Ct.  R.  33;  First  Nat.  Bank  v.  "  the  nearest  station  or  freight  agent." 
Burch,  80Mich.242,45N.W.  Rep.  93.  Haley  v.  Hannibal  &  St.  L.  R.  Co., 

3.  First  Nat.  Bank  v.  Burch,  80  Mich.  80  Mo.  112 ;  Mangold  v.  Dooley,  89  Mo. 
242,  45  N.  W.  Rep.  93.  Ill,  1  S.  W.  Rep.  126;  Werriesw.  Mis- 

But  the  statute  providing  for  the  souri  P.  R.  Co.,  19  Mo.  App.  398;  Mas- 
service  upon  any  officer,  member,  terson  v.  Missouri  P.  R.  Co.,  20  Mo. 
clerk  or  agent  within  the  state  applies  App.  653. 

only  to  garnishment  proceedings  in  Service   upon   a  foreign    insurance 

which  the  original  suit  is  instituted  by  company  having  a  commission  within 

attachment.      Kirby    Carpenter    Co.  the    state    may  be    made  by  service 

v.  Trombley,  101  Mich.  447,  59  N.  TV.  upon  such  commissioner.  Moshassuck 

Rep.  809.  Felt-Mill  Co.  v.  Blanding,  17  R.  I.  297, 

4.  Hargis  v.  East  Tennessee,  V.  &  21  Atl.  Rep.  538.     Compare  First  Nat. 
G.  Ry.  Co., 90  Ga.  42, 15  S.  E.  Rep.  631 ;  Bank  v.  Burch,  80  Mich.  242. 
Mahany  v.  Kephart,  15  W.  Va.  609;  6.  Ante,  §  608. 

Mineral  Point  Ry.  Co.  v.  Keep,  22  111.        7.  Harris  v.  Somerset  &  Ken.  R.  R. 

Co.,  47  Me.  298. 
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copy")  of  the  writ  of  attachment — and  often  also  a  copy  of  the 
order  of  attachment — and  a  notice  to  appear  at  a  certain  time 
and  answer  the  commands  of  the  writ.  Whatever  acts  are  pre- 
scribed by  the  statute  must  necessarily  be  performed,  in  order 
that  the  court  may  acquire  jurisdiction,  for  if  an  essential  act 
is  omitted  the  garnishment  will  fail.1  Under  some  statutes  the 
officer  must  give,  also,  notice  to  the  garnishee  of  the  property 
in  his  possession  or  what  debt  due  by  him  he  has  attached.2 

In  cases  where  equities  of  redemption  are  sought  to  be  se- 
cured by  process  of  garnishment  served  upon  the  mortgagee 
in  possession,  the  statutes  frequently  require  that  the  officer 
who  serves  the  writ  upon  the  garnishee  shall  also  demand  of 
him  a  certificate  of  account  showing  the  extent  of  the  property 
in  his  possession  belonging  to  the  principal  defendant ;  but 
before  he  can  make  such  a  demand  he  must  show  to  the  gar- 
nishee that  he  has  authority  to  make  it,  i.  e.,  he  must  disclose 
to  the  garnishee  the  fact  that  he  has  such  execution  or  attach- 
ment, and  is  thereby  subrogated  to  the  principal  defendant's 
right  to  redeem.  Whatever  the  statute  prescribes  must  be 
strictly  followed.3 

Fees  of  garnishee  to  be  paid  in  advance. — The  garnishee  being 
a  disinterested  party  in  the  termination  of  the  suit,  and  it  be- 
ing somewhat  of  a  hardship  for  him  that  he  be  compelled  to 


1.  Johnson  v.  Gorharn,  6  Cal.  195 
Stamford  Bank  v.  Ferris,  17  Conn.  259 
Rathbone  v.  Rile,  3  Day  (Conn.)  503 


hoon  V.Morgan,  38  Vt.  234;  Kneeland 
v.  Cowles,  4  Chand.  (Wis.)  46. 
2.  Roberts  v.  Landecker,  9  Cal.  262; 


Flagg  v.  Piatt,  32  Conn.  216 ;    Claflin  Dore  v.  Dougherty,  72  Cal.  232,  13  Pac. 

v.  Iowa  City,  12  Iowa  284 ;   Foster  v.  Rep.  621 ;  First  Nat.  Bank  of  Leadville 

Hadduck,  6  N.  H.  217 ;   Clark  v.  Wil-  v.  Leppel,  9  Colo.  594, 13  Pac.  Rep.  776. 

son,  15  N.  H.  150;  Redington  v.  Dunn,  Contra,  Bell  v.  Wood,  87  Ky  56   7  S 

24  N.  H.   (4  Fost.)   162;    Wright  v.  W.  Rep.  550. 

Douglass,  3  Barb.  (N.  Y.)  554 ;   In  re        3.  Ricker  v.  Blanchard,  45  N.  H.  39; 

Flandrow,  84  N.  Y.  1 ;  In  re  Flandrow,  Schieb  v.  Baldwin,  13  Abb.   (N.  Y.) 

20  Hun  (N.  Y.)  36;  Martin  v.  Central  Pr.   469,   22   How.   (N.  Y.)   Pr.   278; 

Vermont  R.  Co.,  50 Hun  (N.  Y.)  347,  3  Warner  v.  Fourth  Nat.  Bank,  115  n] 

N.Y.  S.  82; Warner  v.FourthNat.Bank,  Y.  251,  22  N.  E.  Rep.  172;  Batchellor 

115  N.  Y.  251,  22  N.  E.  Rep.  172;  Con-  v.   Richardson,    17  Ore.  334,  21   Pac. 

ley  v.  Chilcote,  25  Ohio  St.  320 ;  Penn.  Rep.   392;     Mitchell    v.    Shelton,   35 

R.  R.  Co.  v.  Pennock,  51  Pa.  St.  244;  Conn.  1. 
Huntington  v.  Bishop,  3  Vt.  515;  Ca- 
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come  into  court  and  make  his  disclosure,  it  is  quite  a  usual 
provision  of  the  statute  that  he  be  paid  certain  prescribed  fees 
and  mileage  at  the  time  service  is  made  upon  him,  and  when 
such  is  the  provision  of  statute,  and  such  fees  are  not  tendered 
to  him  he  is  not  compelled  to  appear  and  answer,  but  he  is 
nevertheless  under  obligation  to  retain  in  his  possession  all  of 
the  property  of  the  principal  defendant  which  he  has  under 
his  control  and  to  withhold  the  payment  of  any  sum  of  money 
which  he  may  owe  to  him.1 

§  610.    (e)  Appearance  does  not  give  jurisdiction— It  is  a 
well  recognized   principle   of  the  law  of  garnishment  that  the 
garnishee  must  stand  indifferent  to  both  the  plaintiff  and  the 
defendant  and  that  he  can  do  nothing  to  aid  either  party  m 
the  suit.2     Upon  this  principle  a  garnishee  can  not  voluntarily 
waive  or  accept  service  of  the  proceedings  required  by  law  to 
make   a  seizure   of   effects  or  property  in  his  hands.     And  if 
the  garnishee  is  not  legally  served  nothing  has  been  attached 
by  the  process  of  garnishment  when  the  attachment  proceed- 
ing is  void.     It  is  essential  in  order  to  bind  the  creditor  (the 
principal  defendant)  whose  claim  is  sought  to  be  appropriated 
by  process  of  garnishment  that  there  should  be  service  thereof, 
and  such   principal  defendant  will  not  be  bound  by  an  in- 
dependent and   spontaneous  admission   of  his   rights  by  his 
debtor— the  garnishee.     Garnishment  is  a  compulsory  nova- 
tion which  the  law  can  alone  initiate  by  the  intervention  of  its 
own  substantial  appointments.    The  court  does  not  obtain  ju-  . 
risdiction  over  the  debt  sought  to  be  seized  without  sufficient 
1   Westphal  v.  Clark,  42  Iowa  371 ;        In  Illinois,  such  a  fee  and  mileage 
Sto'ckberger  V.  Lindsey,  65  Iowa  471.    is    necessary  to  make    it  obligatory 
Compare  Kauffman  •.  Jacobs,  49  Iowa    upon  the  part  of  the  garnishee  to  come 
o9  into  a  justice's  court  and  make  answer 

The  garnishee  may,  if  he  choose,    concerning  his  indebtedness  or  liabil- 
waive  his  rights  to  his  fees.     Hink-    ity  to  the  principal  defendant.     Rev. 
ley  v.  St.  Anthony  Falls,  etc.,  Co.,  9    St.  Ch.  62,  14,  §4. 
Minn   55  In   Minnesota,   the    prepayment    ot 

Where'  however,  the  garnishee  has    the  fees  is  not  necessary  to  compel  the 
appeared  without  having  demanded    garnishee  to  appear  and  make  answer, 
mileage,  he  can  not  demand  it  as  a    Goodrich  *.  Hopkins,  10  Minn.  162. 
condition  precedent  to  his  answering.        2.  Ante,  §  471-474. 
Stockberger  v.  Lindsey,  65  Iowa  471. 
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service  upon  the  garnishee,  for  acceptance  of  service  by  the 
garnishee  is  not  an  attachment.  The  garnishee  by  appearing 
and  answering  can  not  waive  objections  to  the  jurisdiction. 
Jurisdictional  defects  can  be  taken  advantage  of  even  in  a  col- 
lateral proceeding.1 

Appearance  by  the  principal  defendant  is  a  pleading  to  the 
merits  of  the  principal  action  and  will  also  be  unavailing 
toward  giving  the  court  jurisdiction  over  the  attachment  which 
is  absolutely  void.2 

Irregularities  and  insufficiencies  alone  can  be  waived. — The 
voluntary  appearance  and  answer  of  the  garnishee  will,  how- 
ever, waive  all  clerical  errors  or  other  irregularities  in  the  writ 
and  return  and  all  mere  insufficiencies  in  the  manner  in  which 
he  is  brought  into  court.3  The  appearance  of  the  defendant 
and  his  entering  upon  the  trial  will  likewise  waive  all  objec- 
tions to  prior  irregularities.4 


1.  Schindler  v.  Smith,  18  La.  Ann. 
476;  Phelps  v.  Boughton,  27  La.  Ann. 
592;  Hebel  v.  Amazon  Ins.  Co.,  33 
Mich.  400;  Blake  v.  Hubbard,  45 
Mich.  1 ;  Gates  v.  Tusten,  89  Mo.  13; 
Masterson  v.  Missouri  Pacific  Ey.  Co., 
20  Mo.  App.  653 ;  Epstein  v.  Salorgne, 
6  Mo.  App.  352;  State  v.  Duncan,  37 
Neb.  631,  56  N.  W.  Eep.  214;  Nelson 
v.  Sanborn,  64  N.  H.  310,  9  Atl.  Eep. 
721;  Insurance  Co.  v.  Friedman,  56 
Tex.  74,  11  S.  W.  Eep.  1046 ;  Edler  v. 
Hasche,  67  Wis.  653. 

But  a  service  which  is  not  absolutely 
void  can  not  be  attacked  collaterally. 
Axmanv.  Dueker,  45  Kan.  745,  26  Pac. 
Eep.  946. 

The  sheriff's  return  also  must  shoto 
the  service. — If  it  fails  to  show  that  he 
made,  to  the  garnishee,  the  declara- 
tion which  the  statute  requires  in 
order  that  the  property  or  debt  in  the 
garnishee's  hands  may  be  bound,  no 
judgment  can  be  entered  against  the 
garnishee.  His  answer  admitting  that 
he  has  funds  of  the  principal  defend- 
ant will  not  help  the  case.  Connor  v. 
Pope,  18  Mo.  App.  86. 


Contra. — In  Indiana  and  Oregon  it 
seems  the  garnishee  may,  by  appear- 
ance, waive  the  personal  service  re- 
quired by  the  statute,  Whitney  v. 
Lehmer,  26  Ind.  503;  Carter  v.  Kosh- 
land,  12  Oregon  492 ;  and  that  in  Ver- 
mont the  acceptance  of  service  by  the 
garnishee,  is  sufficient  to  bind  the 
funds  in  his  hands  as  against  a'  sub- 
sequent assignee.  Cahoon  v.  Morgan, 
38  Vt.  234. 

The  writ  and  return  the  only  evidence 
of  garnishment. — Although  the  gar- 
nishee has  appeared  and  answered, 
he  may  deny  the  garnishment,  and 
the  only  evidence  of  it  will  then  be 
the  writ  and  return  thereon.  Mc- 
Donald v.  Moore,  65  Iowa  171. 

2.  Woodfolk  v.  Whitworth,  5  Coldw. 
(Tenn.)  561. 

3.  Wellover  v.  Soule,  30  Mich.  481 ; 
Lupton  v.  Moore,  101  Pa.  St.  318; 
Woodfolk  v.  Whitworth,  5  Coldw. 
(Tenn.)  561. 

4.  Crane  v.  Hardy,  1  Mich.  56;  ante, 
§221. 
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§611.  (f)  Officer's  return. — There  must  be  a  strict  com- 
pliance with  the  provisions  of  the  statute  relating  to  the  offi- 
cer's return  regarding  the  manner  in  which  he  served  the  writ 
upon  the  garnishee,  for  the  proper  return  of  the  writ  is  an 
element  in  the  acquirement  of  jurisdiction  by  the  court.1 
Therefore,  where  the  officer  is  commanded  to  attach  the  prop- 
erty, or  evidence  of  debt,  in  the  garnishee's  hands,  a  return  that 
he  summoned  the  garnishee  to  answer  touching  his  indebted- 
ness to  the  defendant  is  insufficient  to  give  the  court  jurisdic- 
tion. The  return  must  show  that  the  officer  has  attached  the 
property  or  evidence  of  debt  "in  his  hands"  or  the  court  will 
not  get  jurisdiction  of  the  res.2 

No  judgment  can  be  rendered  against  the  garnishee  by  de- 
fault unless  the  return  shows  what  property  in  the  garnishee's 
hands  belonging  to  the  defendant  was  levied  upon.3 


1.  Where  there  is  no  sufficient  re- 
turn, the  garnishee  will  he  discharged. 
Rock  v.  Singmaster,  62  Iowa  511 ; 
Bryan  v.  Trout,  90  Pa.  St.  492 ;  Jaff- 
ray's  Appeal,  101  Pa.  St.  583;  Semmes 
v.  Patterson,  65  Miss.  6,  3  So.  Rep.  35 ; 
Gates  v.  Tusten,  89  Mo.  13,  14  S.  W. 
Rep.  827;  Truitt  v.  Griffin,  61  111.  26. 

2.  Norvell  v.  Porter,  62  Mo.  309 ; 
Brecht  v.  Corby,  7  Mo.  App.  300; 
Todd  v.  Missouri  Pac.  Ry.  Co.,  33  Mo. 
App.  110. 

A  full  answer  by  the  garnishee  will 
not  aid  such  an  insufficient  return. 
The  garnishment  may  be  quashed  on 
motion;  but  pending  such  a  motion 
the  officer  may  amend  his  return  ac- 
cording to  the  facts.  Todd  v.  Missouri 
Pac.  Ry.  Co.,  33  Mo!  App.  110;  Nor- 
vell v.  Porter,  62  Mo.  309;  Haley  v. 
Hannibal  &  St.  J.  R.  Co.,  80  Mo.  112; 
Mangold  v.  Dooley,  89  Mo.  Ill ;  Far- 
mer v.  Medcap,  19  Mo.  App.  250. 

3.  Maulsby  v.  Farr,  3  Mo.438;Ridg- 
way  v.  Farr,  3  Mo.  440. 

In    Arkansas    the    statute   requires 
that  with  the  sheriff's  return  he  make 
Att.  64 


a  schedule  of  all  the  visible  tangible 
property  attached,  but  not  of  the 
credits  or  indebtedness  of  the  gar- 
nishee to  the  attachment  defendant. 
The  latter  may  be  secured,  though  no 
tangible  property  of  the  defendant  be 
found  in  the  garnishee's  hands.  Read 
v.  Kirkwood,  19  Ark.  332.  Further 
as  to  the  declaration  that  he  has  made 
an  attachment,  see  Desha  v.  Baker,  3 
Ark.  509. 

In  Louisiana  an  officer's  return  is 
not  considered  to  include  any  prop- 
erty in  garnishment  except  what  is 
disclosed  by  the  garnishee's  answer. 
Page  v.  Generes,  6  La.  Ann.  549. 

In  Mississippi  the  attachment  will 
be  sustained  if  a  debtor  of  the  defend- 
ant is  summoned  without  any  actual 
levy  on  any  property  and  the  return 
of  the  sheriff  need  not  show  how  the 
same  was  executed,  for  it  will  be  suffi- 
cient if  he  make  a  general  return  that 
he  has  "executed"  the  writ  and  give 
the  name  of  the  garnishee  and  the 
garnishee  appears  and  answers.  Roy 
v.    Heard,    38    Miss.  544;   Bryan   v. 
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When  the  statute  designates  the  character  of  the  officer  or 
agent  on  whom  process  of  garnishment  may  be  served,  it  is 
then  necessary  that  the  officer's  return  shall  show  affirmatively 
upon  what  person  the  writ  was  served,  in  order  that  the  court 
may  be  able  to  determine  whether  proper  service  was  made.1 

When  the  officer's  return  of  the  service  upon  the  garnishee 
shows  upon  its  face  that  it  is  insufficient  and  there  is  reason 
for  setting  the  same  aside,  the  application  therefor  should  be 
made  before  or  at  the  time  of  filing  the  garnishee's  answer; 
for,  as  to  mere  irregularities  and  insufficiencies,  objections  will 
be  waived  by  appearing  and  answering.2 

An  amendment  will  be  allowed  to  be  made  to  the  officer's  re- 
turn for  the  furtherance  of  justice  when,  through  accident  or 
inattention,  his  return  does  not  correspond  with  the  facts.  And 
it  may  be  so  amended  after  answer.3 

§  612.  ( g )  Custody  of  the  property. — In  attachment  by  seiz- 
ure it  is  absolutely  necessary  that  the  officer  take  possession  of 
the  property,4  but  in  attachment  by  seizure  the  object  is  to  cre- 
ate a  lien  upon  the  property  which  can  not  be  done  without  an 
actual  seizure  thereof.5     Now  in  garnishment  the  officer  serv- 

Lashley,  21  Miss.  (13  Sm.  &  M.)  284;  upon  the  agent  of  the  garnishee  is 

Benson  v.  Holloway,  59  Miss.  358.  conclusive  evidence  that  the  service 

In  Alabama,  under  a  statute  requir-  was  made  upon  the  agent.  Wood- 
ing that  the  garnishee  shall  be  sum-  worth  t'.Ranzehousen,  7  Cush.  (Mass.) 
moned  in  writing,  it  is  not  necessary  430. 

that  the  officer  show  in   his  return  2.  Kohler  v.  Thorn,  154  Pa.  St.  180, 

that  he  summoned  the  garnishee  "in  26  Atl.  Rep.  255;  Wellover  v.  Soule, 

writing"  for  such  will  be  the  intend-  30  Mich.  481 ;  ante,  §  610. 

ment  of  his  return,  it  being  sufficient  3.  O'Connor  v.  Wilson,  57  111.  226; 

in  other  respects.  Lowry  v.  Clements,  Smith  v.  Clinton   Bridge  Co.,  13  111. 

9  Ala.  422;  Burt  v.  Parish,  9  Ala.  211.  App.  572;  O'Connell  v.  Ackerman,  62 

1.  Northern  Central  R.  Co.  v.  Rider,  Mel.  337  ;  Wellover  v.  Soule,  30  Mich. 

45  Md.  24.  481. 

Service  upon  an  attorney  of  a  cor-  A  mere  clerical  error  in  the  return 

poration  is  not  service   upon  one  of  day  is  waived  by  appearance  and  may 

its  "officers"  within  the  meaning  of  thereafter  be  amended,  or  the  mistake 

the  statute.     Northern  Central  R.  Co.  therein  may  be  disregarded.  Wellover 

v.  Rider,  45  Md.  24.  v.  Soule,  30  Mich.  481. 

A  return  by  the  officer  that  he  has  4.  Ante,  §§  200  and  243. 

served    the  process   of    garnishment  5.  Ante,  §  314. 
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ing  the  process  is  not  authorized  to  take  possession  of  the 
debtor's  effects  found  in  the  hands  of  the  garnishee,  nor  is  he 
authorized  to  take  security  for  their  forthcoming.  This  is  be- 
cause the  purpose  of  garnishment  is  not  to  create  a  lien  upon 
the  property  or  effects,  but  to  charge  the  garnishee  with  the 
value  of  the  same  and  to  warn  him  not  to  pay  it  to  the  princi- 
pal debtor.  The  service  of  process  does  not  even  operate  as  an 
injunction  to  prevent  the  garnishee  from  converting  the  prop- 
erty to  his  own  use  or  from  disposing  of  it.  In  any  event  he 
can  only  be  charged  for  its  value.1  Garnishment  is  a  pretend- 
ed attachment  of  personal  property,  and  its  manifest  intention 
is  to  appropriate  property  (rather  the  proceeds  of  property) 
which  from  its  very  nature  is  not  susceptible  of  manual  seiz- 
ure, and  the  writ  effects  its  purpose  without  the  officer  serving 
it  taking  the  attached  (?)  property  into  his  possession.  The 
garnishee,  when  served,  becomes  the  custodian  of  the  property 
(or  its  value)  for  the  puposes  of  the  garnishment.2 

As  a  matter  of  fact  the  property  itself  is  not  generally  con- 
sidered to  be  in  custody  of  the  law  on  process  of  garnishment, 
for  the  plaintiff  himself  may  cause  the  goods  in  the  hands  of 
the  garnishee  to  be  subsequently  attached,3  and  the  goods  in 
the  hands  of  the  garnishee  may  be  attached  by  another  officer 
by  direct  seizure  on  a  writ  of  direct  attachment.4     But  as  against 

1.  Ante,  §§  467,  515,  and  post,  §  613.      1077 ;  Kelly  v.  Lane,  42  Barb.  (N.  Y.) 
And  he  will  be  charged  for  its  value    594;  Walcott  v.  Keith,   2  Foster  (N. 

when  judgment  is  entered  against  him,  H.)  196;  Dennistoun  v.  New  York  Co., 
even  though  he  may  have  delivered  6  La.  Ann.  782;  Dwight  v.  Mason,  12 
the  property  to  the  defendant  himself  La.  Ann.  846;  Minthorn  v.  Hemphill, 
in  the  meantime.  First  Nat.  Bank  v.  73  Iowa  257,  34  N.  W.  Rep.  844;  Ed- 
Turner,  30  Neb.  80,  46  N.  W.  Rep.  wards  v.  Baldwin,  2  Root  (Conn.)  23; 
290.  Greenish  v.  Standard  Sugar  Refinery, 

2.  Moore  v.  Holt,  10  Gratt.  (Va.)  2  Low.  553;  Henry  v.  Gold  Park  Min- 
284;  Berry  v.  State,  Dudley  (S.  C.)  ing  Co.,  3  McCrary  Cir.  Ct.  390;  Bras- 
215;  Rockwood  v.  Varnum,  17  Pick,  hear  v.  West,  7  Pet.  (U.  S.)  607. 
(Mass.)  289;  Renneker  v.  Davis,  10  3.  Clapp  v.  Rogers,  38  N.  H.  435. 
Rich.  (S.  C.)  Eq.  289;  Commercial  Such  attachment  will,  however,  dis- 
Travelers'  Asso.  v.  Newkirk,  —  Sup.  charge  the  garnishee  pro  tan  to.  Clapp 
— ,  16  N.  Y.  Supp.  177;  Naser  v.  First  v.  Rogers,  38  N.  H.  435. 

Nat.  Bank,  116N.  Y.  492,  22  N.  E.  Rep.        4.  Burlingame  v.  Bell,  16  Mass.  318. 
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the  garnishee  such  attachment  can  not  take  precedence  over  the 
garnishment.1 

It  is  only  when  there  is  manifest  danger  of  damage  accruing 
to  the  rights  of  the  plaintiff  that  the  possession  of  the  property- 
can  be  taken  from  the  garnishee,  and  it  is  then  by  a  special 
statutory  proceeding  in  the  case;  generally  by  having  a  receiver 
appointed  to  take  charge  of  the  property.2  In  a  proper  case  a 
garnishee  who  is  shown  to  be  embarrassed  and  about  to  leave 
the  state,  or  who  is  causing  danger  in  other  ways,  may  be  re- 
quired to  pay  the  moneys  in  controversy  into  court.3  And  if  a 
garnishee  abandons  property  belonging  to  the  debtor,  after  serv- 
ice of  process  of  garnishment  has  been  made  upon  him,  the 
court  may  appoint  a  suitable  person  to  take  charge  of  the 
property,  and,  if  necessary,  to  sell  it  and  take  charge  of  the 
proceeds.* 

§  613.  Effect,  or  operation  of  garnishment. — The  process  of 
garnishment  served  upon  the  garnishee  does  not  have  the  ef- 
fect of  attaching  the  property  or  credits  in  the  hands  of  the 
garnishee5  that  a  direct  attachment  has  upon  the  property  of 
the  defendant  taken  by  direct  seizure.6  The  effect  of  the  gar- 
nishment is  to  make  the  garnishee  the  trustee  of  the  money  of 
the  defendant.7  The  service  of  the  garnishment  process  oper- 
ates as  an  inchoate  assignment  to  the  plaintiff  of  the  demand 
which  the  defendant  had  against  the  garnishee,  and  after  judg- 
ment any  payment  which  the  latter  may  make  in  due  course 
of  law  will  protect  him  from  any  demand  which  the  principal 
debtor  may  thereafter  make  against  him.  It  places  the  attach- 
ing creditor  in  the  same  relation  to  the  garnishee  as  that  occu- 
pied by  the   debtor  before  the  attachment  was  laid,8  securing 

1.  Focke  v.  Blum,  82  Tex.  436,  17  S.  5.  Epstein  v.  Salorgne,  6  Mo.  App. 
W.  Rep.  770; post,  §613;  ante,  §§401-  352;  Mosher  v.  Barthorow,  6  Mo. 
425.  App.  598. 

2.  Zorn  v.   Wheatley,   61   Ga.  437;  6.  Ante,  Vol.  I,  §§  313-325. 
Hall  v.  Brooks,  89  N.  Y.  33*  Wheeler  7.  Perkins  v.  Guy,  2  Mont.  T.  15. 

v.  Emerson,  45  N.  H.  526.  8.  Buschman  v.  Hanna,  72  Md.  1,  13 

3.  Johann  v.  Rufener,  32  Wis.  195.  Atl.  Rep.  962;  Campbell  v.  Nesbitt,  7 

4.  Northfield  Knife  Co.  v.  Sharp-  Neb.  300;  Good  v.  Grant,  76  Pa.  St. 
leigh,  24  Neb.  635,  39  N.  W.  Rep.  788.  52;  Coble  v.  Nonemaker,  78  Pa.  St. 
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to  him  all  chattels,  moneys,  evidences  of  debt,  or  any  interest 
which  the  debtor  has  in  them.1  It  can  place  him  in  no  better 
position  except  in  case  of  fraud,  in  which  case  the  garnishment 
plaintiff  may  be  in  a  better  position  than  the  principal  debtor 
was,  because  the  principal  debtor  may  be  estopped  from  taking 
advantage  of  his  own  wrong.  And  further  the  title  may  have 
passed  as  to  him  and  the  plaintiff  be  in  position  to  attack  the 
transfer  for  fraud  by  garnishment.2 

During  the  pendency  of  the  garnishment  the  garnishee  is 
the  custodian  of  the  fund  indifferent  to  either  party,3  and  can 
pay  it  to  neither  except  when  the  principal  defendant  gives 
bond  for  the  dissolution  of  the  attachment,4  in  which  case  he 
may  pay  the  fund  to  the  defendant.5  After  judgment  the  gar- 
nishee is  obliged  to  pay  the  person  to  whom  the  law,  by  its 
process,  has  transferred  the  debt.6  After  service  of  garnish- 
ment, the  principal  defendant,  though  absent  from  the  state, 
can  not  transfer  the  chose  in  action,  which  he  has  against  the 
garnishee,  to  any  other  person  so  as  to  defeat  the  garnishment.7 

However,  the  rights  of  the  principal  defendant  remain  only 

501;  Noble  v.  Thompson  Oil  Co.,  79  in   his    possession  belonging  to  the 

Pa.  St.  354 ;  Reed  v.  Penrose,  2  Grant  latter.     Ante,  §  476. 

(Pa.)    Cas.   472;  Judge  v.    Reinhart,  3.  Ante,  §§471-474. 

(Pa.  Com.  PI.)  3  Pa.  Dist.  R.  202.  4.  Ante,  §§  302-312 ;  post,  §  615. 

1.  Patterson  v.  Indiana,  2  Greene  5.  Balkum  v.  Strauss,  (Ala.)  14  So. 
(Iowa)  492;  Woodworth  v.  Lemmer-  Rep.  53. 

man,  9  La.  Ann.  524.  6.  Tubb  v.  Madding,  Minor  100  Ala. 

A  debt  not  evidenced  in  writing  is  129,  207;  Ryan  v.  Burkham,  42  Ind. 

attached  by  making  the  debtor  a  gar-  507;  Kenosha  Stove  Co.  v.  Shedd,  82 

nishee.     Woodworth  v.  Lemmerman,  Iowa540,48  N.  W.  Rep.  933;  Bridge  r. 

9  La.  Ann.  524.  Shedd,  82  Iowa  540,  48  N.W.  Rep.  933 ; 

2.  Ante,  §  546 ;  Coble  v.  Nonemaker,  Burdett  v.  Shedd,  48  N.  W.  Rep.  933  ; 
78  Pa.  St.  5,01 ;  Samuel  a.  Agnew,  80  Clark  v.  Powell,  17  La.  Ann.  177;  Jack- 
Ill.  553 ;  Henry  v.  Wilson,  85  Iowa  60,  son's  Appeal,  2  Grant  (Pa.)407 ;  Parker 
51  N.  W.  Rep.  1157 ;  McKenzie  v.  Wil-  v.  Farr,  2  Browne  (Pa.)  331 ;  Gause  v. 
son,  85  Iowa  60,  51  N.  W.  Rep.  1157.  Cone,  73  Tex.  239,  11  S.  W.  Rep.  162. 

Where  there  is  no  debt  from  the  7.   Coit    v.    Bull,    Kirby    (Conn.) 

garnishee  to  the  principal  defendant,  149;  Rockwood  v.  Varnum,  17  Pick, 

there    can    be    no    lien     created    by  (Mass.)    289;    Walcott    v.    Keith,    2 

garnishment.    Hamilton  v.  Rogers,  67  Foster   (N.    H.)    196 ;  Williamson    v. 

Mich.  135,  34  N.  W.  Rep.  278,  except  in  Bowie,  6Munf.(Va.)  176 ;  ante,  §§  434- 

cases  where  the  former  has  property  446. 
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in  abeyance,  and  unimpaired  during  the  pendency  of  the  gar- 
nishment, but  in  subordination  to  the  process,  and  if  the  gar- 
nishment proceeding  fails,  the  principal  defendant  is  in  the 
same  position  in  relation  to  his  debtor  as  he  was  before  the 
proceeding  began.1 

Garnishment  does  not  create  a  lien  upon  effects  or  credits  in 
the  same  sense  that  attachment  by  direct  seizure  creates  a  lien 
upon  property,  and  yet  it  does  create  a  lien  on  the  proceeds 
or  fund  to  the  extent  that  the  garnishee  can  not  pay  it,  nor 
can  the  principal  defendant  secure  it ;  and  this  lien,  such  as  it 
is,  takes  effect  from  the  time  of  service,  and  thereafter  where 
so  specially  provided.2  Garnishment  creates  an  inchoate  lien 
which  can  only  be  perfected  by  judgment.3  The  garnishee  is 
not  a  judgment  debtor  of  the  plaintiff  until  judgment  is  act- 
ually rendered  against  him.4 

The  object  of  garnishment  is  to  reach  property,  credits  and 
effects  not  exempt  from  attachment  and  garnishment,  but 
which  could  not  be  reached  on  process  of  attachment  by  direct 
seizure,  and  to  apply  the  same  to  the  satisfaction  of  the  plaint- 
iff's demand  against  the  principal  defendant  in  cases  in 
which  attachment  would  fail  were  it  not  for  the  provisions 
made  for  the  service  of  process  of  garnishment.5  Garnish- 
ment is  a  species  of  attachment  by  notice,6  and  is  efficient  in 

1.  Hicks  v.  Gleason,  20  Vt.  139;  Maish  v.  Bird,  (Cir.  Ct.)  48  Fed.  Rep. 
Mensing  v.  Engelke,  67  Tex.  532.  607. 

2.  Warfield  v.  Campbell,  38  Ala.  3.  Rhodes  v.  Anisinck,  38  Md.  345 ; 
527;  Martin  v.  Foreman,  18  Ark.  249;  Langdon  v.  Thompson,  25  Minn.  509. 
Gow  v.  Marshall,  90  Cal.  565,  27  Pac.  4.  Parker  v.  Parker,  2  Hill  Ch'y 
Rep.   422;  Fitch  v.   Waite,   5   Conn.  (S.  C.)  35. 

117;  Daniels  v.  Meinhard,  53  Ga.  359 ;  A  verdict  in  his  favor  is  not  suf- 

Bigelow  v.  Andress,  31  111.  322;  John-  ficient. 

son  v.  Brant,  38  Kan.  754, 17  Pac.  Rep.  5.  Storm  v.    Cotzhausen,    38    Wis. 

794 ;  Gillette  v.  Cooper,  48  Kan.  632,  30  139 ;  Chanute  v.  Martin,  25  111.  63. 

Pac.    Rep.    13;    Steuart    v.    West,    1  Garnishment  secures  nothing  where 

Harr.    &    J.    (Md.)    536;    Northfield  the  possession  of    the   property   has 

Knife  Co.  v.  Sharpleigh,  24  Neb.  665,  39  passed  from  the  garnishee.     Henry  v. 

N.  W.  Rep.  788 ;  Renneker  v.  Davis,  10  Bew,  43  La.  Ann.  476,  9  So.  Rep.  101. 

Rich.   S.    C.   (Eq.)   289;    Ringold  v.  6.  Beamer  v.  Winter,  41  Kan.  596, 

Suiter,  35  W.  Va.  186, 13  S.  E.  Rep.  46 ;  21  Pac.  Rep.  1078. 


§  614  PRIORITIES    OF    GARNISHMENT.  1013 

case  where  the  other  form  of  attachment  would  have  no  greater 
effect  than  the  levy  of  an  execution.1 

The  rights  and  credits  which  are  reached  by  a  process  of 
garnishment  are  so  reached  by  it  operating  as  a  proceeding  in 
rem,  and  nothing  further  is  reached  by  it,  unless  the  defendant 
is  also  personally  served  with  process  of  summons,  or  person- 
ally appears.  When  he  is  so  served  or  appears,  then  the  ac- 
tion, as  to  him,  becomes  a  personal  action,  and  a  personal 
judgment  may  be  entered  against  him,  regardless  of  whether 
the  process  of  garnishment  and  service  thereof  is  sufficient  to 
sustain  a  judgment  in  garnishment  against  the  garnishee  or 
not.2 

§  614.  Priorities  of  garnishment. — Garnishment  being  a 
species  of  attachment,  the  rules  applied  in  determining  prior- 
ities of  attachment  in  general,  which  have  been  hereinbefore 
laid  down,3  apply  as  well  generally  in  determining  priorities 
between  garnishments,  or  between  a  garnishment  and  other 
processes  or  deeds.  It  is  a  primary  rule  that  the  processes 
will  take  precedence  in  the  order  in  which  they  are  levied. 
The  first  service  of  garnishment  creates  the  first  lien.  The 
maxim,  quie  prior  est  tempora  potior  est  jure,  applies  to  garnish- 
ment.4 

Simultaneous  garnishments  cause  each  attaching  creditor  to 
acquire  a  lien  on  one  undivided  moiety  of  the  funds  secured, 
provided  the  moiety  is  no  more  than  sufficient  to  satisfy  the 
debt,  but  if  the  demand  be  more  than  sufficient  to  satisfy  the 

1.  Shorten  v.  Drake,  38  Ohio  St.  Cobb  v.  Tyler,  2  Cranch  Cir.  Ct.  (U. 
76;  Secor  v.  Witter,  39  Ohio  St.  218.  S.)  199.     Contra,  Callahan  v.  Hallow- 

2.  Green  v.  Hill,  4  Tex.  465 ;  Love-  ell,  2  Bay  (S.  C.)  8.  As  to  officer's  duty 
joy  v.  Albee,  33  Me.  414;  Boyd  v.  in  serving  writs,  see  ante,  §§202  and 
Royal  Ins.  Co.,  Ill  N.  C.  372,  16  S.  E.  205. 

Rep.  389.  Garnishment  is  prior  to  former  execu- 

3.  Ante,  Vol.  I,  §§  401-425.  tion  in  the  hands  of  the  same  officer 

4.  Talbot  v.  Harding,  10  Mo.  350;  where  he  has  taken  no  statutory  steps 
Arthur  v.  Batte,  42  Tex.  159;  Beers  v.  to  reach  the  debt— First  Nat.  Bank  v. 
Place,  36  Conn.  578;  McCobb  v.  Ty-  Reinitz,  4  N.  Y.  S.  801- under  a  stat- 
ler,  2  Cranch  Cir.  Ct.  (U.  S.)  199.  ute  where  the  mere  issuance  of  the 

Even  though  the  officer  have  earlier    execution  does  not  create  a  lien. 
writs  in  his  hands  at  the  time.     Mc- 
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debt  of  either,  he  will  be  limited  in  his  recovery  accordingly  ; 
and  if  the  demand  of  the  other  be  sufficiently  large  to  cover 
the  surplus,  he  will  have  secured  it  accordingly.1 

A  writ  of  garnishment  being  served,  the  property  is  so  much 
in  custody  of  law,  although  it  is  never  in  the  actual  possession 
of  the  officer,2  that  a  subsequent  attachment  does  not  take  pri- 
ority over  it,8  unless  the  attachment  by  seizure  is  at  suit  of  the 
same  plaintiff  who  caused  the  garnishment  to  be  levied  ;  in 
which  case  the  attachment  dissolves  the  garnishment  pro 
tanto.*  But  the  service  of  a  second  writ  of  garnishment  on  the 
same  garnishee  at  suit  of  the  same  plaintiff  is  not,  as  a  matter 
of  law,  an  abandonment  of  the  first,  because  the  plaintiff  may 
thereby  acquire  additional  security  in  all  cases  where  the  pro- 
cess only  secures  the  amount  which  is  actually  due  and  paya- 
ble at  the  time  of  the  service  of  the  writ.  In  such  case  both 
writs  will  be  allowed  to  stand.5 

Garnishment  will  take  priority  over  a  general  assignment, 
where  the  former  is  served  before  the  latter  is  made,  and  the 
attaching  creditor  will  have  the  right  to  have  his  demand  set- 
tled first.6  But  a  prior  assignment  will  take  precedence  over 
a  subsequent  garnishment,  even  though  the  garnishee  have  no 
notice  of  the  assignment  at  the  time  of  the  service  of  process.' 

1.  Durant  v.   Johnson,    19  Pick.        Where  garnishee  is  discharged  on 
(Mass.)  544.     Further  see  ante,  §409.     technicality,  another  process  may  be 

That  writs  served   upon   the  same  served  upon  him  even  after  a  «ial  of 

day  have   no    preference   over    each  the  issues.     The  judgment  is  not  res 

other,  see  Baldwin's  Appeal,  86  Pa.  adjudicate/,  as  to  him.     Marsh  ';.  Phil- 

St.  483.     But  that  they  have  when  the  lips,  77  Ga.  436. 

hour  is  stated  at  which  service  was  In  Illinois,  a  service   of  a  second 

made,  see  ante,  §  406.  garnishment    against    the   sa«,ie  gar- 

2.  Ante,  §  612.  nishee  at  suit  of  another  plaintiff  for 

3.  Focke  v.  Blum,  82  Tex.  436,  17  S.  the  same  indebtedness,  the  last  suit 
W.  Eep.  770.  should  be  stayed  to  await  the  deter- 

4.  Clapp  v.  Rogers,  38  N.  H.  435.  mination  of  the  first  suit.     Brickey  v. 

5.  Lawrences.  Security  Co., 56  Conn.  Davis,  9  111.  App.  362. 

423,  15  Atl.  Rep.  406;  Pratt  v.  Young,  6.  Sandidge  v.  Graves,  1   Patt,  Jr., 

90  Ga.  39,  15  S.  E.  Rep.  630.  and  Heath  (Va.)  101  ;  Glass  v.  Doane, 

As  to  second  service  not  securing  15  111.  App.  66.     Further  as  to  efiVcts 

exempt  wages,  see  Collins  v.  Chase,  of  assignment,  see  ante,  §§  534-546 

71  Me.  434.  7.  Ante,  §§  538-541 . 
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And  this  is  especially  true  in  the  assignment  or  transfer  of  ne- 
gotiable instruments.1  Since  wages  to  become  due  in  the  fut- 
ure may  be  assigned,  such  assignment  will  take  priority  over 
a  subsequent  garnishment,  even  of  wages  being  earned  during 
the  month  in  which  the  assignment  was  made.2  But  where 
the  assignment  is  not  completed  because  of  the  necessity  of 
acceptance  on  the  part  of  the  creditor — the  garnishee, — which 
acceptance  has  not  been  given,  a  process  of  garnishment  served 
before  acceptance  will  take  priority  over  an  order  or  draft 
drawn  prior  thereto.3 

A  trust  for  the  benefit  of  creditors  validly  declared  takes 
priority  over  a  subsequent  garnishment  directed  against  the 
trustee.4 

A  sale  or  transfer  of  property  to  take  priority  over  a  garnish- 
ment must  be  made  before  the  service,  and  if  one  claim  under 
two  transfers  he  must  show  that  the  first  was  made  prior  to  the 
service  of  the  process  for  a  valuable  consideration,  or  if  not 
founded  on  such  consideration,  then  that  he  accepted  for  value 
a  transfer  from  the  original  transferee.5  Garnishment  can 
not  take  priority  over  the  rights  of  a  mortgagee  in  possession 
under  a  valid  mortgage.6  And  while  the  surplus  may  be 
reached  by  garnishment  served  upon  the  mortgagee  in  posses- 
sion,7 yet  it  can  not  be  reached  by  process  of  garnishment 
served  upon  the  mortgagor's  agent  in  possession;8  nor  will  pro- 
cess served  upon  him  prevent  the  mortgagee  from  taking  pos- 
session under  a*  statute  entitling  him  thereto.9 

1.  Eowland  v.  Pluminer,  50  Ala.  182 ;  4.  Keppel  v.  Moore,  66  Mich.  292,  33 
ante,  §§567-569.  N.  W.  Rep.  499;  ante,  §§531^533. 

2.  Manly  v.  Bitzer,  91  Ky.  596,  16  S.  5.  Winslow  v.  Bracken,  57  Ala. 
W.  Rep.  464.  368;  also,  ante,  §§420-421. 

Fraudulent  assignment  to    a  wife  or  6.  Ante,    §§584-587;    Holt    v.    Bab- 

to  any  other  person  will  not,  however,  cock,  63  Vt.  634,  22  Atl.  Rep.  459. 

take  priority  over  a  subsequent  gar-  7.  Ante,  §§585. 

nishment.  Shaver  Wagon  &  Carriage  8.  No  garnishment  can  reach  prop- 
Co.  v.  Halsted,  78  Iowa  730,  43  N.  W.  erty  in  the  possession  of  the  principal 
Rep.  623;  ante,  §546.  defendant  or  his  agent. 

3.  Rice  v.  Dudley,  34  Mo.  App.  9.  Booth  v.  Gish,  75  Iowa  451,  39  N. 
383 ;  Northfield  Knife  Co.   v.  Sharp-  W.  Rep.  704. 

leigh,  24  Neb.  635,  39  N.  W.  Rep.  788; 
ante,  §§  544  and  574. 
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Garnishment  will  take  priority  over  mechanics'  and  material 
men's  liens  where  the  lien  notices  were  not  as  required  by  the 
statute,1  and  over  any  other  invalid  lien  or  mortgage.2 

§  615.  Dissolution  of  writ  by  bond. — Since  no  possession  is 
taken  by  the  officer  of  the  law  when  making  service  of  process 
of  garnishment  there  can  be  no  bond  for  the  forthcoming  of 
the  property  to  satisfy  any  judgment  that  may  be  recovered,  as 
there  may  be  in  attachment  by  seizure.3  The  only  proceeding 
by  which  the  garnishee  may  be  relieved  from  his  liability  to 
withhold  the  payment  of  the  fund  or  the  delivery  of  the  prop- 
erty to  the  principal  defendant  before  the  termination  of  the 
garnishment,  is  by  the  giving  of  a  bond  conditioned  to  pay  the 
judgment  and  thereby  effect  a  dissolution  of  garnishment.  This 
bond  has  not  the  precise  effect  that  a  bond  to  pay  the  judgment 
in  attachment  by  seizure  has,  for  such  bond  in  attachment  by 
seizure  not  only  stands  in  lieu  of  the  property  and  releases 
the  same  but  may  be  to  pay  the  entire  judgment  against  the 
debtor,  while  the  bond  to  pay  the  judgment  in  garnishment 
dissolves  the  garnishment  in  toto  when  given  by  the  principal 
defendant.  The  bond  stands  in  lieu  of  the  garnishment,  and 
the  plaintiff  must  look  to  it  for  the  satisfaction  of  whatever 
judgment  he  may  recover.  In  this  respect  it  is  like  a  bond  in 
attachment.4 

1.  Nesbitt  v.  Dickover,  22  111  App.    to  pay  to  the  plaintiff  the  sum  for 
140.  which  the  trustee  may  be  charged  and 

2.  Ante,  §  587.  limits  the  recovery  to  that  amount  and 

3.  Ante,  §§  286-290.  no  action  can  be  maintained  thereon 

4.  Balkum  v.  Reeves,  98  Ala.  460,  13  where  the  garnishee  makes  default  and 
So.  Rep.  524;  Guilford  v.  Reeves, —  is  not  charged  for  the  same.  Cunning- 
Ala.  — ,  15  So.  Rep.  661 ;  Everett  v.  ham  v.  Hogan,  136  Mass.  407. 
Westmoreland,  92  Ga.  670,  19  S.  E.  In  Alabama  the  recovery  on  the 
Rep.  37;  Horton  v.  Summers,  62  Ga.  bond  is  the  amount  adjudged  against 
302;  Moore  v.  Allen,  55  Ga.  67 ;  Wood-  the  garnishee  on  the  indebtedness  he 
ward  v.  Adams,  9  Iowa  474 ;  Cunning-  admits,  but  where  he  discloses  that  he 
ham  v.  Hogan,  136  Mass.  407 ;  People  has  been  previously  garnished  in  an- 
v.  Judge  of  Wayne  Circuit  Court,  26  other  action  against  the  defendant, 
Mich.  186;  Dorr  v.  Kershaw,  18  La.  judgment  can  not  be  rendered  on  the 
57;  Benton  v.  Roberts,  2  La.  Ann.  bond  until  a  claim  under  the  previous 
243;  McRae  v.  Austin,  9  La.  Ann.  360.  garnishment    has    been    adjudicated, 

In  Massachusetts  the  bond  is  given     and  then  only  for  the  amount  remain- 
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§  616.  Effect  of  death  of  garnishee.— When  a  garnishee  dies 
before  having  made  a  disclosure  admitting  an  indebtedness,  his 
death  works  a  dissolution  of  the  garnishment.  His  legal  rep- 
resentatives can  not  be  compelled  to  file  and  answer  or  make 
disclosure.1  And  furthermore,  the  proceeding  can  not  (at  least 
in  Missouri)  be  revived  against  his  legal  representatives,  even 
though  they  appear  and  agree  to  such  revival.2 


ing  after  satisfying  the  former.  Guil. 
ford  v.  Reeves,  —  Ala.  — ,  15  So.  Rep. 
661. 

Li  Georgia  the  statutory  bond  run- 
ning to  the  plaintiff  is  to  be  filed  with 
the  clerk  of  the  court  where  the  suit 
is  pending.  This  entitles  the  defend- 
ant to  have  the  garnishment  dissolved, 
but  it  does  not  give  the  clerk  any  au- 
thority to  enter  an  order  dissolving  it. 
Everett  v.  Westmoreland,  92  Ga.  670, 
19  S.  E.  Rep.  37. 

In  Michigan  the  bond,  with  sureties, 


is  to  be  conditioned  to  pay  any  judg- 
ments recovered  against  the  principal 
defendant  and  abide  the  order  of  the 
court  therein,  and  the  statute  author- 
izes the  court,  upon  application  after 
judgment  is  rendered  thereon,  to  order 
execution  to  issue  against  the  sureties 
as  well  as  against  the  defendant.  Peo- 
ple v.  Judge  of  Wayne  Circuit  Court, 
26  Mich.  186. 

1.  White  v.  Ledyard,  48  Mich.  264; 
Tate  v.  Morehead,  65  N.  Car.  681. 

2.  Brecht  v.  Corby,  7  Mo.  App.  300; 
post,  §  682. 
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Origin  and  necessity  of  answer. 
Formalities  of  the  answer  — 

Oath,  signature,  seal. 
Who  to  make  the  answer. 
Preparation  of  the  answer. 
The  function  of  the  answer. 
What  answer  must  state. 

(a)  Generally. 

(b)  Must  state   garnishee's 

defenses. 
Same  —  Regarding    off- 
set. 
Must  state  what  is  due. 
Must  state  where  paya- 
ble. 
(e)  Must   disclose   existing 
liens. 
Must  show  assignment. 
Must   show   exempt 
character  of  credits  or 
effects. 
Statement  on  informa- 
tion and  belief. 
Interrogatories    and    answers 

thereto. 
Documents    appended  to   an- 
swer. 
Amendment  of  the  answer. 
Interpretation  of  the   answer. 
(a)  Construed  most  strongly 
against  the  garnishee. 


(c) 
(d) 


(O 
(g) 


(h) 


f  635.       (b)  Will  be  considered  as  a 
whole. 

636.  (c )  Will    be     accepted    as 

true. 

637.  (d)  Default    interpreted    as 

an  admission  of  in- 
debtedness. 

638.  Effect  of  the  answer. 

(a)  Generally. 

639.  (b)  Does   not  of  itself  dis- 

charge garnishee. 

640.  (c)  Admission  of  indebted- 

ness will  warrant  a 
judgment  for  the 
plaintiff. 

641.  (d)  Denial  of  indebtedness 

will  defeat  a  recovery 
by  the  plaintiff. 

642.  (e)  Denial  of  "debt"  stops 

proceedings  where  no 
personal  service.    ' 

643.  (f)  Showing  uncertainty  of 

indebtedness  dis- 
charges garnishee. 

644.  (g)  Special  contract  subjects 

plaintiff   to  its  terms. 

645.  (h)  Showing  joint  indebted- 

ness when  defendant 
is  sole  and  vice  versa. 

646.  (i  )  Effect  of  answer  when 

proceedings  irregular. 
— Waiver. 


§  617.  Origin  and  necessity  of  answer. — It  is  incumbent 
upon  a  person  or  corporation  made  a  garnishee  by  the  proper 
service  of  process  to  respond  thereto  in  a  legal  way.     Having 
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been  summoned  he  must  respond  or  be  in  default  of  legal  pro- 
cess and  liable  to  judgment  therefor.  Under  the  London  cus- 
tom he  had  the  right  to  plead  that  he  had  no  money  of  the  de- 
fendant in  his  hands,  etc.,  and  the  plea  put  the  plaintiff  upon 
his  proof,  or  the  garnishee  might  come  into  court  and  "wage  the 
law,"  i.  e.,  come  into  court  and  state  on  oath  that  he  did  not 
owe  or  did  not  have  property,  etc.,  of  the  defendant  in  his  pos- 
session.1 Our  own  law  of  garnishment  being  modeled  after 
the  London  custom,  the  general  practice  prevails  throughout 
the  United  States;  but  the  response  of  the  garnishee  is  called 
by  various  names,  such  as  ' 'affidavit,'*  "certificate,"  "disclos- 
ure" and  "answer."  The  term  "answer"  is  not  only  the  most 
comprehensible,  but  it  is  the  one  generally  used,  and  therefore 
will  be  the  only  one  used  in  the  following  pages. 

The  garnishee  must,  within  the  time  prescribed  by  the  con- 
trolling statute,  appear  in  the  court  from  which  the  process 
issued  and  make  answer  to  the  commands  of  the  writ,  disclos- 
ing his  indebtedness,  etc.,  to  the  principal  defendant;  or  judg- 
ment will  be  rendered  against  him  upon  default  in  the  manner 
provided  by  law.  His  answer  must  be  made  in  good  faith  or 
he  can  not  claim  the  protection  of  the  judgment  rendered  on 
such  disclosure.2  It  has  been  held  that,  for  good  cause  shown, 
the  court  may,  upon  its  sound  legal  discretion,  allow  the  gar- 
nishee to  file  his  answer  after  the  time  provided  therefor;3  but 
where  the  statute  specially  states  that  "should  he  fail  to  appear 
and  answer  (at  a  certain  time),  plaintiff  shall  have  judgment, 
on  motion,"  the  court  can  not  permit  an  answer  to  be  filed 
after  that  time.4 

An  insufficient  answer  may  generally  be  allowed  to  be  amended 
within  a  proper  time  and  for  proper  purposes.5     And  when  the 

1.  Privilegia  Londini  258;  Smith  v.  481;  Averill  v.  Tucker,  2  Cranch  Cir. 
Posey,  2  Hill.  L.  (S.  Car.)  471.  Ct.  (IT.  S.)  544. 

2.  Lawrence  v.  Smith,  45  N.  H.  533;  3.  Green  v.  McDonnell,  1  Bailey  L. 
Parker  v.  Wilson,  61  Vt.  116;  Sweet  v.  (S.  Car.)  304;  Hunter  v.  Andrews,  2 
Read,  12  R.  I.  121;  Farley  v.  Blood-  Speers  (S.  Car.)  73. 

worth,  66  Ga.  349 ;  Hearn  v.  Adamson,  4.  Bearden  v.  Metropolitan  St.  Ry. 

64  Ga.  608;  Sanders  v.  Miller,  60  Ga.  Co.,  82  Ga.  605,  9  S.  E.  Rep.  603. 

554 ;  Thrasher  v.  Buckingham,  40  Miss.  5.  Post,  §  633. 
67;  Woods  v.  Rice,  4  Mete.  (Mass.) 
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court  is  unable  to  so  relieve  a  garnishee,  who  has,  by  pure  ac- 
cident or  mistake,  been  prevented  from  filing  his  answer  under 
oath  in  his  own  discharge,  a  court  of  equity  will,  under  its  well 
settled  jurisdiction,  grant  him  relief;  but  he  must  be  without 
fault.1 

Where  several  garnishees  have  been  summoned  in  the  same 
case,  as  often  happens,  each  must  appear  separately  and  make 
answer.2 

§  618.   Formalities  of  the  answer — Oath,  signature,  seal. — 

The  garnishee's  answer  must  be  in  writing.  There  are  many 
provisions  made  to  compel  a  personal  appearance  of  a  garni- 
shee in  court,  and  have  his  oral  examination  and  statement  on 
oath,  but  that  is  not  what  is  generally  contemplated  by  the 
term  "answer."3  The  answer  must  not  only  be  in  writing,  but 
when  it  is  the  answer  of  a  sole  individual  garnishee  it  must  be 
signed  by  him  in  person  and  be  by  him  sworn  to  before  an 
officer  legally  authorized  to  administer  oaths;  and  when  it  is 
the  answer  of  a  corporation  it  must  be  signed  by  a  proper 
officer,  under  the  corporate  seal,  and  by  him  sworn  to.4  When 
a  copartnership  firm  is  made  a  garnishee  the  answer  of  such 
firm  need  not  be  signed  and  sworn  to  by  each  member  thereof. 
If  the  firm  only  is  summoned,  the  firm  only  is  bound  to  answer. 
The  sworn  answer  of  one  member  will  bind  all,  on  the  princi- 

1.  Rhode  Island, etc.,  Bank  v.  Hawk-  v.  Chicago,  etc.,  R.  R.  Co.,  17  111.  587; 
ins,  6  R.  I.  198.  St.  Louis  Per.  Ins.  Co.  v.  Cohen,  9  Mo. 

2.  Berry  v.  Matthews,  13  Md.  537;  421;  Callahan  v.  Hallowell,  2  Bay  (S. 
Ball  v.  Young,  52  Mich.  476,  18  N.  W.  Car.)  8;  Smith  v.  Posey,  2  Hill  L.  (S. 
Rep.  225 ;  State  Sav.  Bank  v.  Hosmer,  Car.)  471 ;  Pickler  v.  Rainey,  4  Heisk. 
95  Mich.  100,  54  N.  W.  Rep.  632.  (Tenn.)  335;  Baltimore  &  Ohio  R.  R. 

And  the  clerk  must  docket  as  many  Co.  v.  Gallahue,  12  Gratt.  (Va.)  655. 
cases  as  there  are  appearances.     Berry        A  corporation  must  answer  in  the 

v.  Matthews,  13  Md.  537.  only  way  a  corporation  can  answer,  i. 

3.  Post,  §647.  Issue  on  answer,  e.,  under  its  corporate  seal.  Baltimore 
Post,  §  631,  "Answers  to  Interroga-  &  Ohio  R.  R.  Co.  v.  Gallahue,  12  Gratt. 
tories."  (Va.)  655. 

4.  Planters',  etc.,  Bank  v.  Leavens,        The  answer  of  a  corporation  may  be 
4  Ala.  753;  Burrus  v.  Moore,  63  Ga.  verified  as    in    chancery.     St.   Louis 
405;  Chicago,  Rock  Island,  etc.,  Ry.  Per.  Ins.  Co.  v.  Cohen,  9  Mo.  421. 
Co.  v.  Mason,  11  111.  App.  525 ;  Oliver 
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pie  of  the  general  agency  of  each  individual  partner  to  act  for 
all.  If  the  separate  answer  of  each  is  desired  then  the  writ 
must  he  directed  to  each  and  properly  served  upon  each 
and  all.1 

§  619.  Who  to  make  the  answer.— The  answer  must  neces- 
sarily be  the  answer  of  the  garnishee.  Where  one  has  been 
served  with  process  as  a  sole  garnishee,  he  must  make  answer 
in  person,  but  where  the  garnishee  is  a  fictitious  person  it  may 
be  different,  as  will  be  shown.  When  a  copartnership  firm 
has  been  summoned  as  a  garnishee,  the  answer  of  one  member 
thereof  admitting  an  indebtedness  of  the  firm  is  sufficient  to 
bind  all,  upon  the  principle  of  the  general  agency  of  each 
member  of  a  firm.2  But  one  member  of  a  copartnership  can 
not  answer  that  he  has  no  effects  or  credits  of  the  principal  de- 
fendant.3 

Where  one  has  been  served  as  a  joint  garnishee,  he  must 
make  answer  that  he  is  not  liable,  omitting  the  word  jointly; 
for  the  liability  of  each  is  determined  by  his  individual  con- 
tract relation  with  the  defendant.4  And  where  several  have 
been  named  in  one  writ  As  garnishees,  but  mentioned  as  being 
severally  liable,  each  must  file  his  individual  answer.5 

The  answer  of  a  corporation,  which  has  been  duly  served 
with  process  of  garnishment,  may  be  made  by  the  proper  offi- 
cer cognizant  of  the  fact,  and  must  be  sworn  to  by  the  officer 
making  it,  even  though  it  be  made  under  the  corporate  seal, 
but  it  need  not  of  necessity  be  made  by  the  person  upon  whom 
the  writ  was  served.  Furthermore,  it  will  not  be  bound  by  the 
disclosure  of  any  one  except  a  proper  officer,  or  person  duly 
qualified.6     The  answer  of   a  corporation  may  be  made  by  an 

1.  Dupierris  v.  Hallisay,  27  La.  Ann.    the  service  required.    Kidder  v.  Pack- 


132 


ard,  13  Mass.  80;  ante,  §§  518-523. 


2   Anderson    v.    Wanzer,   5    How.  4.  Curry  v.  Woodward,  53  Ala.  371. 

(Miss  )  587.  5-  BenT  v-  Matthews,  13  Md.  537. 

3.  Macomber  v.  Wright,  35  Me.  156.  And  the  clerk  must  docket  as  many 

But  the  answer  of  one  member  of  a  cases  as  there  are  answers.     Berry  v. 

copartnership    will    not     render  the  Matthews,  13  Md.  537. 

other  members  of  the  firm  liable,  un-  6.  Oliver  v.  Chicago  &  A.  R.  R.  Co., 

less  they  are  brought  into  court  by  17111.  587;  Chicago,  Rock  Island,  etc., 
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attorney,  although  he  be  not  a  member  of  the  corporation  or 
its  general  business  agent.  His  answer  will  be  taken  as  true 
until  disproved.1  A  foreign  corporation  doing  business  in  this 
state  may  make  answer  by  its  general  agent  in  this  state, 
who  is  authorized  to  receive  service  of  process  on  its  behalf.2 
But  the  answer  of  a  corporation  made  by  an  agent  will  not 
render  the  corporation  liable  on  such  answer  unless  the  au- 
thority of  the  agent  to  make  it  is  shown.3  The  defendant  has 
a  right  to  demand  proof  of  the  authority  of  the  agent  to  make 
the  answer.4 

§  620.  Preparation  of  the  answer. — The  answer  of  the  gar- 
nishee should  be  in  writing,  but  there  is  no  necessity  that  it 
should  be  written  by  himself,  nor  that  it  be  prepared  in  court. 
The  answer  should  be  full,  and  it  should  be  clear  and  explicit 
in  its  statements.  To  that  end  it  is  proper  that  the  answer  be 
prepared  out  of  court  with  the  aid  of  counsel,  but  it  must  be 


R.  R.  Co.  v.  Mason,  11  111.  App.  525; 
Head  v.  Merrill,  34  Me.  586;  Karp  v. 
Citizens'  Nat.  Bank,  76  Mich.  679,  43 
N.  W.  Rep.  680;  Whitworth  v.  Pelton, 
81  Mich.  98.  45  N.  W.  Rep.  500;  Duke 
v.  Rhode  Island  Locomotive  Works, 
11  R.  I.  599;  Ballston  Spa  Bank  v. 
Marine  Bank,  18  Wis.  515  (490). 

The  answer  of  a  corporation  in  writ- 
ing, under  its  corporate  seal,  and  the 
hand  of  the  president  and  secretary, 
verified  by  the  oath  of  its  legal  treas- 
urer, is  sufficient.  Chicago,  Rock 
Island,  etc.,  R.  R.  Co.  v.  Mason,  11 
111.  App.  525. 

1.  Head  v.  Merrill,  34  Me.  586. 

2.  Lorman  v.  Phoenix  Ins.  Co.,  33 
Mich.  65. 

3.  Dickson  v.  Morgan,  6  La.  Ann. 
562. 

4.  United  States  v.  Smith,  7  La. 
Ann.  185. 

Where  one,  who  had  made  "an  an- 
swer for  a  railroad  company  testified 
that  he  was  assistant  treasurer,  made 


disclosure  in  its  behalf  and  had  knowl- 
edge of  the  facts  stated,  his  authority 
was  sufficiently  shown.  Whitworth 
v.  Pelton,  81  Mich.  98,  45  N.  W.  Rep. 
500. 

The  officer  or  agent  of  a  corporation 
cannot  be  compelled  to  appear 'and 
attend  from  a  foreign  state  and  sub- 
mit to  a  personal  examination  under 
a  statute.  Shafer  Iron  Co.  v.  Stone, 
Circuit  Judge,  88  Mich.  464,  50  N. 
W.  Rep.  389. 

Answer  of  municipal  corporation  may 
be  made  by  its  treasurer,  upon  whom 
process  has  been  served  and  need  not 
be  made  under  its  corporate  seal. 
City  of  Montgomery  v.  Van  Dorn,  41 
Ala.  505.  But  that  a  municipal  corpo- 
ration can  not  generally  be  made  a  gar- 
nishee, unless  its  exemption  is  waived, 
see  ante,  §§  500-504.  On  the  contrary 
that  a  municipal  corporation  can  not 
waive  its  exemption  from  process  of 
garnishment,  see  post,  §  502. 
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approved  by  the  garnishee  himself  and  accepted  by  him  as  his 
answer,  and  to  this  end  it  should  be  signed  by  him,  as  that  is 
the  most  satisfactory  mode  of  attesting  his  approval.1  It  has 
been  said  in  Alabama  that  a  court  may  treat  an  evasive  answer 
as  a  nullity  and  enter  a  default  (interlocutory)  judgment  with- 
out the  necessity  of  the  plaintiff  filing  exceptions  to  the  an- 
swer.2 In  any  event  an  evasive  answer  will  be  construed  most 
strongly  against  the  garnishee.3 

§  621.  The  function  of  the  answer. — The  courts  have  not 
been  uniform  in  their  declarations  as  to  the  function  of  the 
garnishee's  answer,  but  it  is  generally  considered  to  be  in  the 
nature  of  an  answer  in  chancery  when  verified  by  affidavit,  and 
when  referred  to  in  the  judgment  entry  it  becomes  a  part  of 
the  record.  It  is  a  pleading  in  the  case,  but  will  not  be 
construed  by  the  technical  rules  of  pleading.4  It  is  also 
considered  as  evidence — and  by  some  courts  it  is  considered 
as  evidence  only,  as  will  hereinafter  be  more  fully  shown,5 
but  it  does  not  stand  merely  upon  the  same  footing  as  the 
testimony  of  the  witnesses  ;  for  whatever  is  admitted  by  it 
will  be  treated  as  established.6  Furthermore,  where  it  does 
not  admit  an  indebtedness,  and  its  statements  are  controverted, 
it  is  not,  like  an  answer  in  chancery,  evidence  for  the  gar- 
nishee.7 It  is  only  evidence  for  the  plaintiff,  but  the  "effect 
of  the  answer"  will  be  subsequently  considered  at  length.8 

1.  Whitney  v.  Cilley,  18  N.  H.  334;  4.  As  to  the  interpretation  of  it,  see 
Boston,  etc.,  R.  R.  Co.  v.  Salmon  Falls    post,   §§  634-637. 

Bank,  27  N.  H.  (7  Fost.)  455;   Taylor  5.  Post,  §  638. 

■v.  Kain,  8  Bax.  (Tenn.)  35;  Foster  v.  6.  Corbitt  v.   Pynes,    45   Ala.   258; 

Saffell,  1  Swan  (Tenn.)  90;    Faull  v.  Kergin  v.  Dawson,  6  111.  (1  Gil.)  86; 

Alaska  Gold  and  Silver  Mining  Co.,  8  Devries  v.  Buchanan,  10  Md.  210;  Al- 

Sawyer  Cit.  Ct.  420,  s.  c.  14  Fed.  Rep.  len  v.  Hazen,  26  Mich.  142;    Klauber 

657.*  v.  Wright,  52  Wis.  303. 

The  fact  that  the  garnishee  has  been  That  a  written  answer,  not  referred 
assisted  by  the  attorney  for  the  plaint-  to  in  the  judgment,  is  not  a  part  of  the 
iff  in  preparing  an  answer  is  not  con-  record  unless  made  so  by  a  bill  of  ex- 
clusive evidence  of  fraud.  Swanger  ceptions.seeGaines  v.Beirne,3Ala.ll4. 
v.  Snyder,  50  Pa.  St.  218.  7.  Dawkins  v.  Gault,  5  Rich.  L.  (S. 

2.  Scales  v.  Swan,  9Porter(Ala.)163.  C.)  151. 

3.  See  post,  §  634.  8.  Post,  §§  638-646. 
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§  622.  What  answer  must  state — (a)  Generally. — The  an- 
swer must  state,  fully  and  explicitly,  the  extent  of  the  gar- 
nishee's contract  liability  to  the  principal  defendant  at  the 
time  of  service  of  process.  Its  statements  should  be  clear  and 
unequivocal,  for  if  it  is  ambiguous  and  uncertain  in  its  terms, 
it  will  not  sustain  a  judgment  for  the  plaintiff ;  and  if  it  is 
evasive  or  frivolous  it  may  be  disregarded  and  subject  the  gar- 
nishee to  judgment  by  default.  To  sustain  a  judgment  for  the 
plaintiff  it  must  clearly  show  a  certain  indebtedness  to  the  de- 
fendant, or  the  possession  of  the  property  belonging  to  him, 
either  in  express  terms  or  by  just  implication,  because  it  is  the 
evidence  on  which  the  plaintiff's  judgment  must  be  supported.1 

§  623.  (b)  Must  state  garnishee's  defenses. — A  proceeding 
in  garnishment  being  in  the  nature  of  a  suit  by  the  defendant 
against  his  debtor  (the  garnishee),  the  latter  must,  in  self- 
protection,  set  up  all  the  defenses  which  he  may  have  against 
the  demand  of  the  principal  defendant ;  and  he  should  state 
every  fact  within  his  knowledge  which  has  destroyed  the  rela- 
tionship of  debtor  and  creditor  that  previously  existed  between 
them.  He  should  make  every  defense  against  the  plaintiff 
which  he  could  make  against  his  creditor  (the  defendant)  if 
he  were  the  plaintiff;  for  if  the  garnishee,  in  his  answer,  fails 
to  disclose  any  fact  which,  if  disclosed,  would  have  prevented 
a  judgment  against  him,  he  can  not  thereafter  set  up  the  judg- 
ment in  garnishment  in  bar  of  another  recovery  on  the  same 
demand  by  the  defendant.2 

1.  Norris  v.  Burgoyne,  4  Cal.  409;  Mo.  13;  Russel  v.  Hinton,  1  Murph. 
People  v.  Cass  County  Judge,  39  Mich.  (N.  Car.)  468 ;  Bank  of  Northern  Lib- 
407 ;  Spears  v.  Chapman,  43  Mich.  541 ;  erties  v.  Munford,  3  Grant  (Pa.)  232 ; 
Dawson  v.  Maria,  15  Ore.  556,  16  Pac.  Conner  v.  Allen,  3  Head.  (Tenn.)  418; 
Rep.  413;  Allegheny  Savings  Bank  v.  Streissguth  v.  Reigelman,  75  "Wis.  212, 
Meyer,  59  Pa.  St.  361 ;  Moses  v.  McMul-  43  N.  W.  Rep.  1116. 

len,  4  Coldw.  (Tenn.)  242;    Adams  v.        If  the  goods  sought  to  be  reached 

McCown,  15  Tex.  349;  Cullers  v.  City  have  been  taken  out  of  the  possession 

Bank  of  Sherman,   (Tex.   Civ.  App.)  of  the  garnishee — as  by  a  junior  at- 

27  S.  W.  Rep.  900.  tachment — he  may  set  the  facts  out  in 

2.  Terre  Haute,  etc.,  R.  R.  Co.  v.  his  own  answer  in  order  to  protect 
Baker,  122  Ind.  433;  Varian  v.  New  himself.  Ronan  v.  Dewes,  17  Mo. 
England  Mut.  Aoc.  Assn.,  156  Mass.  1,  App.  306. 

30  N.  E.  Rep.  368;  Gates  v.  Tusten,  89 
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The  defenses  which  the  garnishee  may  avail  himself  of  in 
his  answer  are,  however,  confined  to  the  defenses  which  he 
has,  or  rather  would  have,  against  the  principal  defendant 
and  do  not  include  the  defenses  which  the  principal  defendant 
has  against  the  plaintiff.  The  garnishee  must  protect  himself 
alone  and  stand  indifferent  to  the  action  between  the  plaintiff 
and  defendant.  He  is  only  entitled  to  inquire  into  the  pro- 
ceedings against  the  principal  defendant  to  see  that  a  valid 
judgment  is  rendered  against  the  principal  defendant;  and  this 
he  does  in  order  to  protect  himself,  for  were  it  not  so,  a  judg- 
ment against  him  would  be  void  and  he  would  not  be  protected 
in  paying  or  delivering  to  the  plaintiff,  in  satisfaction  of  such 
judgment,  that  to  which  the  principal  defendant  is  entitled. 
If  the  court  has  jurisdiction  of  the  principal  defendant  the  gar- 
nishee can  take  no  advantage  of  any  error  in  the  proceedings 
except  the  failure  of  the  court  to  acquire  jurisdiction  over  him- 
self.1 


1.  Smith  v.  Chapman,  6  Porter 
(Ala.)  365;  Jackson  v.  Shipman,  28 
Ala.  488 ;  Pierce  v.  Carleton,  12  111. 
358;  McFarland  v.  Birdsall,  14  Ind. 
126;  Woodruff  v.  French,  6  La.  Ann. 
62 ;  Campbell  v.  Myers,  16  La.  Ann. 
362;  Benson  v.  Holloway,  59  Miss. 
358;  St.  Louis  Perpetual  Ins.  Co.  v. 
Cohen,  9  Mo.  421 ;  Jones  v.  Tracy,  75 
Pa.  St.  417;  Camberford  v.  Hall,  3 
M'Cord  (S.  Car.)  345 ;  Foster  v.  Jones, 
1  M'Cord  (S.  Car.)  116. 

A  garnishee  may  set  up  the  statute 
of  limitations,  in  his  answer,  as  a  bar 
to  a  recovery  against  him.  Benton  v. 
Lindell,  10  Mo.  557 ;  Hazen  v.  Emer- 
son, 9  Pick.  (Mass.)  144. 

A  garnishee  is  not  bound  to  avail 
himself  of  the  statute  of  frauds ;  Ca- 
hill  v.  Bigelow,  18  Pick.  (Mass.)  369; 
nor  is  he  bound  to  disclose  a  usurious 
transaction.  Boardman  v.  Roe,  13 
Mass.  104. 

Nor  is  he  obliged  to  disparage  his 
title  to  real  estate,  but  he  is  pledged 


to  answer  interrogatories  concerning 
the  manner  in  which  he  holds  such 
estate ;  and  whether  he  has  received 
rents  and  profits  or  proceeds  of  the 
sale  of  any  real  estate  which  he  holds 
by  virtue  of  a  written  agreement,  and 
for  which  he  is  accountable.  Russell 
v.  Lewis,  15  Mass.  127. 

The  garnishee  may  show  that  the 
property  in  his  possession  is  not  the 
property  of  the  defendant,  but  of  him- 
self, or  some  third  person.  Albany 
City  Ins.  Co.  v.  Whitney,  70  Pa.  St. 
248.  As  to  an  interplea  in  such  cases, 
see  post,  §671. 

When  a  garnishee  answers  admit- 
ting an  indebtedness  that  has  not  been 
paid  because  a  third  person  has  at- 
tached the  same,  he  must  show  that 
the  attachment  is  still  pending  or  his 
answer  will  be  insufficient  to  allow 
him  to  continue  to  hold  the  same. 
Marsh  v.  West,  etc.,  Mfg.  Co.,  46  N. 
Y.  Super.  Ct.  8. 

It  is  no  defense  to  the  garnishee 
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The  garnishee  must  set  up  such  defenses,  and  only  such 
defenses,  as  he  will  be  willing  to  rely  upon  as  defeating  the 
plaintiff's  recovery;  for  he  can  not,  at  the  trial,  set  up  another 
and  repugnant  defense.  It  is  an  old  maxim  of  practice  that 
the  proof  must  follow  the  pleading.1  If  he  relies  upon  a  prior 
garnishment  as  a  defense,  he  must  allege  it  in  his  pleading.2 
Therefore,  his  answer  should  be  so  framed  as  not  to  preclude 
him  from  availing  himself  at  the  trial  (if  an  issue  is  raised  on 
the  answer)  of  any  extraneous  defenses  which  he  might  other- 
wise interpose.  If  he  should,  in  his  answer,  make  a  general 
denial  of  his  liability,  he  could  not,  on  the  trial,  make  a  spe- 
cial defense  as  he  might  have  done  if  he  had  made  a  full  state- 
ment of  the  facts  and  submitted  the  question  of  the  discharge 
to  the  court.3 

It  is,  however,  only  when  the  principal  defendant  is  not  be- 
fore the  court  in  person,  that  the  garnishee  is  in  a  condition  to 
question  the  jurisdictional  legality  of  the  proceedings  or  their 
regularity  as  to  the  defendant.  When  the  defendant  is  before 
the  court  in  person,  the  garnishee  is  only  interested  to  know 
that  the  court  has  jurisdiction  over  himself,  but  where  the 
principal  defendant  is  not  before  the  court,  the  garnishee  is 
required  to  examine  and  know  that  the  court  has  jurisdiction 
of  the  subject  of  the  action;  for,  if  it  has  not,  no  valid  judg- 
ment can  be  entered  against  him,  and  if  he  satisfy  the  one  that 
is  rendered  he  may  again  be  held  liable  by  his  creditor,  the 
principal  defendant.  There  can  be  no  valid  judgment  against 
the  garnishee,  unless  there  is  also  a  valid  judgment  against 

that  another  than  the  plaintiff  is  in-  is    served    upon    him  before  suit  is 

terested  in  the  judgment  that  is  to  be  brought  upon  the  claim  sought  to  be 

recovered  against  him.     Connally  v.  secured,   he  must  plead  the  fact  in 

Rice,  77  Ga.  312.  abatement,  for  he  can  not  give  it  in 

1.  First  Baptist  Church  v.  Hyde,  40  evidence  under  a  plea  in  payment  or 
111.  150.  the   like;  for  having  pleaded  in  bar, 

2.  Schuerman  v.  Foster,  82  Wis.  319,  he  will  be  precluded  at  the  trial  from 
52  N.  W.  Rep.  311.  pleading    in    abatement.     Adams    v. 

Anything  going  to  the  abatement  of  Avery,  2  Pitts.  (Pa.)  77. 

the   action  must    be  pleaded  by  the  3.  Royer  v.   Fleming,   58  Mo.  438; 

garnishee  before  he  pleads  anything  Ronan  v.  Dewas,  17  Mo.  App.  306. 
in  bar  of  it ;  for  example,  if  the  process 
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the  defendant,  and  for  that  reason  alone  the  garnishee  is  en- 
titled to  look  beyond  the  defenses  which  he  might  have  made  had 
the  suit  been  begun  by  his  creditor-the  principal  defendant. 
But  these  matters  are  general  matters  for  plea  in  abatement  m 
like  manner  as  he  would  plead  other  defects  in  the  writ,  which 
concern  himself,  which  plea  he  may  interpose  without  making 
answer.2 

§  624.  Same— Regarding  off-set.— The  policy  of  the  law  is 
that  the  garnishee,  being  an  indifferent  and  sometimes  an  un- 
willing party  to  the  litigation  between  the  plaintiff  and  defend- 
ant shall  not  be  disturbed  in  his  rights.  As  above  stated,  he 
is  permitted  to  interpose  all  the  defenses  which  he  can  show 
against  the  claim  of  the  principal  defendant.  The  one  which 
he  most  frequently  desires  to  interpose  is  a  claim  of  set-off. 
After  much  litigation  upon  the  subject  it  is  now  a  well  estab- 
lished rule  that  the  garnishee  will  be  allowed  to  claim  in  his 
answer  and  retain  for  himself  any  demand  which  he  might  set- 


1.  Pierce  v.  Carleton,  12  111.  358; 
Hinman  v.  Andrews  Opera  Co.,  49 
111.  App.  135;  American  Central  Ins. 
Co.  v.  Hettler,  46  111.  App.  416;  Ohio, 
etc.,  R.  R.  Co.  v.  Alvey,  43  Ind.  180; 
Ryan  v.  Burkam,  42  Ind.  507 ;  Beard 
v.  Beard,  21  Ind.  321;  Richardson  v. 
Hickman,  22  Ind.  244 ;  Schoppenhast 
v.  Bollman,  21  Ind.  280;  Crake  v. 
Crake,  18  Ind.  156;  Harmon  v.  Birch- 
ard,  8  Blackf.  (Ind.)  418;  Henny 
Buggy|Co.  v.  Patt,  73  Iowa  485,35  N.W. 
Rep.  587;  McCord  &  Nave  Mercan- 
tile Co.  v.  Bettles,  58  Mo.  App.  384; 
Murdock  v.  Davenport,  58  Miss.  411; 
Oldham  v.  Ledbetter,  2  Miss.  (1  How.) 
43;  Grissom  v.  Reynolds,  2  Miss.  (1 
How.)  570;  Flash  v.  Paul,  29  Ala. 
141 ;  Sun  Mut.  Ins.  Co.  v.  Seeligson, 
59  Tex.  3. 

A  garnishee  has  the  right  of  insist- 
ing upon  the  regularity  of  all  proceed- 
ings against  non-residents  and  if  judg- 
ment has  been  rendered  against  one 


such  without  legal  notice,  it  will  be 
reversed  on  the  garnishee's  objection. 
McKey  v.  Cobb,  33  Miss.  533.  Re- 
garding notice  in  such  cases,  see  ante, 
§607. 

But,  it  seems,  he  can  not  avail  him- 
self of  the  fact  that  there  had  not  been 
legal  service  where  the  judgment 
shows  that  the  service  was  returned 
duly  executed  against  the  defendant 
who  was  legally  before  the  court. 
Sadley  v.  Prairie  Lodge,  59  Miss.  572. 
The  garnishee  may  point  out  the 
defects  in  the  proceedings  and  submit 
a  motion  to  quash.  Planters',  etc., 
Bank  v.  Andrews,  8  Port.  (Ala.)  404. 
2.  Thayer  v.  Ray,  17  Pick.  (Mass.) 
166. 

A  plea  in  abatement  because  of  a 
defective  affidavit  should  set  out  the 
affidavit,  Banks  v.  Lewis,  4  Ala  599, 
on  the  principle  that  a  plea  in  abate- 
ment must  show  a  better  writ. 
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off  or  avail  himself  of  by  any  of  the  modes  allowed,  either  by 
the  common  law  or  by  statute,  had  the  action  been  brought  by 
the  principal  defendant  himself,  or  if  the  proceedings  had  been 
wholly  between  the  principal  defendant  and  himself.  He  may 
also  recoup  himself  for  any  damages  arising  out  of  the  contract 
or  transaction  in  respect  to  which  the  garnishment  plaintiff 
seeks  to  hold  such  garnishee  liable.  If  the  contract  between 
the  garnishee  and  the  principal  defendant  is  untainted  with 
fraud,  the  garnishee  may  set-off  and  retain  a  fund  sufficient  to 
satisfy  all  demands  accruing  to  him,  under  such  contract,  be- 
fore the  service  of  process  and  payable  to  him  at  the  time  of 
the  judgment.  It  makes  no  difference  in  this  regard  how  un- 
certain or  contingent  the  demand  may  have  been  by  the  terms 
of  the  contract,  if  the  same  has  since  become  due.  The  in- 
debtedness must,  however,  have  existed  at  the  time  of  the  gar- 
nishment, although  it  may  thereafter  have  become  payable. 
The  demands  which  he  may  deduct  from  his  liability  to  the 
defendant  are  not  confined  to  matters  which  are  technically 
termed  "set-off."  He  is  further  entitled  to  show  and  retain 
whatever  he  might  have  demanded  of  the  defendant  by  way  of 
"recoupment"  or  any  like  defense  arising  upon  their  contract 
relation,1  even  though  it  be  a  penalty  arising  upon  a  stipula- 
tion in  such  contract.2 

1.  Powell  v.  Sammons,  31  Ala.  552;  H.  74;  Boston,  etc.,  R.  R.  Co.  v.  Oli- 
Field  v.  Watkins,  5  Ark.  672;  Rankin  ver,  32  N.  H.  172;  Boardman  v.  Cush- 
v.  Simonds,  27  111.  352;  McCoy  v.  ing,  12  N.  H.  105;  Swamscot  Machine 
Williams,  6  111.  (lGilm.)  584;  Clinton  Co.  v.  Partridge,  25  N.  H.  (5  Fost.) 
Nat.  Bank  v.  Studemann,  74  Iowa  104 ;  369 ;  Lynde  v.  Watson,  52  Vt.  648 ;  Sco- 
Stedman  v.  Vickery,  42  Me.  132;  Cota  field  v.  Sanders,  25  Vt.  181;  Farmers' 
v.  Mishow,  62  Me.  124 ;  Peters  v.  Cun-  Bank  v.  Gettinger,  4  W.  Va.  305 ;  Gage 
ningham,  lOMd. 554;  Smiths.  Stearns,  v.  Chesebro,  49  Wis.  486;  Mc- 
19  Pick.  (Mass.)  20;  Boston  Type  Laughlin  v.  Swann,  18  How.  217;  Pic- 
Foundry  v.  Mortimer,  7  Pick.  (Mass.)  quet  v.  Swan,  4  Mason  (U.  S.  Cir.  Ct.) 
166;  Hathaway   v.   Russell,  16  Mass.  443. 

473;  Lamb  v.  Stone,  11  Pick.  (Mass.)  2.  Succession  of  Thompson  v.  Alli- 

527;    Picquet  v.  Swan,  4  Mason  443;  son,  28  La.  Ann.  733. 

Cleveland  v.  Clap,  5  Mass.  201 ;  Hitch-  A  garnishee,  holding  certain  notes 

cock  v.  Lancto,  127  Mason  514 ;  Doyle  intrusted  to  him  before  the  service  of 

v.  Gray,  110  Mass.  206;  Firebaugh  v.  process,  and  upon  which  the  defend- 

Stone,  36  Mo.  Ill ;  Brown  v.  Warren,  ant's  liability  as  indorser  has  become 

43  N.  H.  430;  Brown  v.  Brown,  55  N.  fixed  before  the  time  of  answer,  may, 
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The  only  demand,  however,  which  he  can  set  off  in  garnish- 
ment is  a  demand  against  the  identical  person  or  persons 
named  as  defendant  or  defendants  in  the  garnishment.  If  he 
claims  a  set-off  against  the  defendant  and  another  jointly,  it 
will  not  be  allowed  because  he  could  not  assert  it  against  the 
defendant  alone.1  But  this  rule  does  not  apply  where  a  co- 
partnership was  indebted  to  the  defendant  and  only  a  part  of 
the  members  were  summoned,  for  in  such  a  case  those  who  are 
summoned  may  be  allowed  the  benefit  of  such  off-sets,  as  they, 


when  the  maker  and  indorser  are  all 
insolvent,  set  up  the  amount  of  the 
notes  against  the  sum  which  he  owes 
to  the  principal  defendant,  and  the 
fact  that  the  liability  of  the  defendant 
was  not  fixed  until  after  the  service  of 
the  process  will  not  affect  the  case. 
Lannan  v.  Walter,  149  Mass.  14,  20  N. 
E.  Rep.  196. 

If  the  defendant  be  insolvent  and 
owe  the  garnishee  on  a  note  not  due, 
and  the  garnishee  have  no  security 
therefor,  he  is  not  bound  to  risk  the 
loss  of  his  debt  in  the  answer  to  gar- 
nishment. Schuler  v.  Israel,  120  U. 
S.  506,  7  S.  Ct.  Rep.  648. 

An  answer  of  a  garnishee  stating 
that  the  defendant  holds  his  note  for 
$1,200,  to  which  he  has  a  set-off,  but 
until  a  settlement  is  had  between  them 
he  does  not  know  how  much  is  due, 
will  not  permit  a  judgment  to  be  ren- 
dered for  the  plaintiff.  Allen  v.  Mor- 
gan, 1  Stew.  (Ala.)  9.  As  to  answers, 
see  post,  §  643. 

An  answer  showing  that  the  defend- 
ant owes  the  garnishee  certain  notes 
and  drafts  and  accounts  left  with  the 
defendant  for  collection,  and  repre- 
senting a  sum  greater  than  that  which 
the  garnishee  owes  to  the  defendant, 
will  not  be  an  off-set  against  the  plaint- 
iff in  garnishment,  unless  it  is  shown 
that  the  defendant  has  received  the 
notes  from  the  garnishee  as  money  or 
at  a  certain   price,    or  has   received 


money  on  them,  or  has  credited  them 
on  his  claim  against  the  garnishee. 
Allen  v.  Erie  City  Bank,  57  Pa.  St. 
129. 

A  garnishee,  answering  that  he  had 
signed  a  promissory  note  as  co-surety 
with  the  principal  defendant,  and  that 
he  himself  had  paid  the  note,  was  per- 
mitted to  set-off  one-half  of  the  amount 
so  paid,  as  that  was  the  amount  to 
which  he  would  be  entitled  to  call 
upon  the  principal  defendant  to  pay. 
Strong  v.  Mitchell,  19  Vt.  644. 

The  fact  that  the  garnishee  is  the 
defendant's  assignee  for  the  benefit  of 
creditors  will  not  prevent  him  from 
setting  off  demands  which  he  has  pur- 
chased at  a  discount.  Emerson  v. 
Wallace,  20  N.  H.  567. 

Expenses. — The  garnishee  may,  in 
his  answer,  set-off  and  retain  the 
amount  of  his  reasonable  costs  in  de- 
fending the  garnishment  proceedings. 
Swamscot  Mach.  Co.  v.  Partridge.  25 
N.  H.  (5  Post.)  369;  Guild  v.  Hol- 
brook,  11  Pick.  (Mass.)  101.  And  com- 
missions agreed  upon  for  services  ren- 
dered. Guild  v.  Holbrook,  11  Pick. 
(Mass.)  101. 

But  not  any  sum  to  indemnify  him- 
self for  the  general  expenses  of  the 
garnishment,  such  as  attorney's  fees. 
Adams  v.  Cordis,  8  Pick.  (Mass.)  260; 
Guild  v.  Holbrook,  11  Pick.  (Mass.) 
101. 
1.  Story  v.  Kemp,  55  Ga.  276. 
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together  with  the  other  members,  if  summoned,  would  be  en- 
titled against  the  defendant.1  He  will  also  be  permitted  to 
show  and  retain  a  fund  which  is  due  to  himself  and  another 
from  the  identical  defendant  or  defendants.2  Likewise  where 
two  persons  are  summoned  as  being  jointly  indebted  to  the  de- 
fendant, they  may  each  set  off  their  individual  demands  against 
him.3 

A  demand  susceptible  of  being  set  off  by  the  garnishee  is 
only  the  right  which  accrues  to  him  in  the  same  character  or 
capacity  as  that  in  which  he  is  served.  For  example,  if  he  is 
summoned  in  his  individual  capacity  he  can  not  set  off  a  de- 
mand which  he  has  as  an  administrator  against  the  principal 
defendant.4 

The  garnishee  can  not  set  off  any  unliquidated  demands  such 
as  arise  from  torts.5  Nor  can  he  set  off  and  retain  any  demand 
depending  upon  contingencies  or  conditions  precedent  which 
may  or  may  not  happen  ;  nor  an  off-set  merely  because  he  is 
an  indorser  and  may  become  liable  thereof  ;  nor  will  the  pay- 
ment of  the  note  before  it  becomes  due  and  before  making  an- 
swer entitle  him  to  claim  it  as  a  set-off.6  Nor  can  he  set  off 
the  amount  of  an  accommodation  note,  on  which  he  is  surety 
for  the  defendant,  which  is  not  due  at  the  time  of  the  service.7 
One  can  not,  because  of  having  other  contracts  with  the  prin- 
cipal defendant,  which  have  not  matured,  setoff  any  prospect- 
ive loss  arising  upon  them  against  an  actual  accrued  indebted- 

1.  Hathaway  v.  Russell,  16  Mass.  ments  and  advantages  at  any  time, 
473.  directly   or  indirectly,  derived   from 

2.  Manufacturer's  Bank  v.  Osgood,  said  claim,"  may  set  off  and  claim  the 
12  Me.  117.  same  for  their  joint  benefit.     Nutter 

A   garnishee  who    has  assigned  a  v.  Framingham   &  Lowell   R.  R.  Co., 

non-negotiable  chose  in  action  against  132  Mass.  427. 

the  defendant  to  a  third  person  be-        3.  Brown  v.  Warren,  43  N.  H.  430. 
fore  service  of  process,  taking  in  re-        4.  Woodward  v.  Tupper,   58  N.  H. 

turn  an  instrument  in  writing   from  577 ;  Thomas  v.  Hopper,  5  Ala.  442. 
such  third  person  by  which  he  agreed        5.  Hathaway  v.    Russell,    16   Mass. 

to  hold  the   claim  for  the  benefit  of  473. 

both  and  not  dispose  of  it  without  the        6.  Martin  v.  Solomons,  10  Rich.  (S. 

assignor's  (garnishee's)  consent,  and  Car.)  533. 
that  "  any  and  all  benefits  and  emolu-        7.  Roig  v.  Tim,  103  Pa.  St.  17">. 
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ness  to  the  defendant  upon  a  complete  contract.1  One  gar- 
nished for  the  wages  of  an  employe  can  not  setoff  the  same  as 
a  payment  to  himself  of  a  debt  which  the  employe  owes  him, 
unless  there  is  some  agreement  between  him  and  the  defend- 
ant that  the  salary  was  to  be  applied  to  the  payment  of  such 
debt.2  Nor  can  the  garnishee  maintain,  as  a  defense,  a  mu- 
tual agreement  for  the  payment  of  the  debt,  unless  the  princi- 
pal defendant  was  privy  to  such  agreement.3 

A  claim  that  personal  property  in  possession  of  the  garnishee 
should  be  allowed,  because  the  same  is  held  in  pledge  or  sub- 
ject to  lien,  is  not  technically  setoff  because  it  is  not  an  indebt- 
edness; but  such  claim  should  be  fully  stated.4  And  where 
personal  property  covered  by  lien  is  sold  by  a  receiver,  the 
garnishee  can  only  set  off  the  amount  of  the  debt  due  to  him 
from  the  principal  defendant,  other  than  that  for  which  the 
lien  existed.5 

Where  the  garnishee  in  his  answer  claims  an  off-set  against 
the  demand  of  the  plaintiff  on  account  of  the  defendant,  and  a 
third  person  interposes  a  claim  thereto  and  sustains  it,  the 
plaintiff  in  garnishment  has  no  right  to  complain,  for  the  de- 
fendant could  not  have  recovered  in  such  case.6 

Since  all  off-sets,  whether  in  garnishment  proceedings  or 
other  suits,  must  be  made  by  the  defendant  in  the  right  or 
character  in  which  he  is  sued,  a  garnishee  can  not,  in  proceed- 
ings against  him  individually,  set  off  a  claim  which  he  holds  as 
administrator  of  another  person  against  the  defendant.7 

§  625.  (c)  Must  state  what  is  due. — The  garnishee  must 
state  what,  if  anything,  is  due  to  the  principal  defendant ;  or 
what  effects  he  holds  belonging  to  the  principal  defendant. 
This  he  must  do  for  two  reasons  ;  first,  that  his  answer  may 

1.  Gomilla  v.  Milliken,  41  La.  Ann.        4.  See  post,  §  627. 

116,  5  So.  Rep.  548.  5.  Bullock  v.  Foster,  44  N.  H.  38. 

2.  Archer  v.  Whiting  (Archer  v.  6.  Union  India  Rubber  Co.  u. 
People's  Sav.  Bank),  88  Ala.  249,  7  Mitchell,  37  Ala.  314;  Union,  etc., 
So.  Rep.  53.  Co.  v.  Mitchell,  1   Ala.  Sel.  Cas.  317. 

3.  Matthews    v.  Robinson,  33  Ala.        7.  Thomas  v.  Hopper,  5  Ala.  442. 
320. 
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not  be  equivocal,  and  second,  it  must  appear  from  his  answer 
what  amount  is  due  with  such  certainty  that  the  court  may 
definitely  determine  the  sum;  for  no  judgment  can  be  entered 
in  favor  of  the  plaintiff  unless  it  appear  from  the  answer  what 
amount  of  money  is  due  to  the  principal  defendant,  or  what 
property  is  in  the  garnishee's  hands  belonging  to  him.  The 
answer  must  show  the  indebtedness  of  the  garnishee  at  the 
time  of  service  of  process  upon  him,  for  it  is  only  such  indebt- 
edness that  can  be  reached  by  process  of  garnishment.  In 
some  states  he  is  required  to  show  what  is  payable  on  such  in- 
debtedness at  the  time  of  such  service,  but  in  other  states  he  is 
also  required  to  show  what  may  become  payable  in  the  future 
on  his  present  existing  contract  with  the  defendant.  This  is 
governed  by  the  local  statutes,  some  of  which  make  sums  pay- 
able at  the  time  of  service  amenable  to  the  process,  while  others 
make  "  present  indebtedness  payable  in  the  future,"  available 
under  the  writ.1 


1.  Branch  Bank  v.  Poe,  1  Ala.  396; 
Central  Plank  Road  Co.  v.  Sammons, 
27  Ala.  380;  Lady  Ensley  Furnace  Co. 
v.  Rogan,  95  Ala.  594 ,  11  So.  Rep.  188 ; 
New  Orleans,  M.  &  C.  .R.  R.  Co.  v. 
Long,  50  Ala.  498 ;  Norris  v.  Burgoyne, 

4  Cal.  409;  Loyless  v.  Hodges,  44  Ga. 
647;  Mayer  v.  Chattahoochie  Nat. 
Bank,  51  Ga.  325;  Talbott  v.  Tarlton, 

5  J.  J.  Marsh.  (Ky.)  641;  Peet  v. 
Whitmore,  16  La.  Ann.  48 ;  Bean  v. 
Bean,  33  N.  H.  279;  Franklin  Ins.  Co. 
v.  West,  8  Watts  &  S.  (Pa.)  350;  ante, 
§§  476  and  480. 

An  answer  which  acknowledges  no 
present  indebtedness  to  the  defendant 
nor  any  future  indebtedness  except 
upon  some  contingent  and  uncertain 
event  will  not  warrant  a  judgment 
against  the  garnishee.  Coleman  v. 
Fennimore,  16  La.  Ann.  253;  ante, 
§481. 

The  answer  of  a  garnishee,  after  be- 
ing delayed  more  than  two  months  on 
account  of  sickness,  that  he  "is  in- 
debted" to  the  principal  defendant, 


followed  by  payment  of  the  money 
into  court,  is  a  sufficient  admission 
that  the  indebtedness  existed  at  the 
time  of  service  to  warrant  a  judgment 
in  favor  of  the  plaintiff,  and  to  pro- 
tect the  garnishee  against  any  future 
liability  to  the  principal  defendant. 
Barber  v.  Howd,  85  Mich.  221,  48  N. 
W.  Rep.  539. 

An  answer  by  the  garnishee  that 
the  defendant  is  in  his  employ,  but  by 
agreement  he  is  allowed  to  draw  his 
salary  each  week  in  advance,  and 
stating  the  days  on  which  the  defend- 
ant drew  his  salaries,  showing  that 
he  did  not  always  draw  it  in  advance, 
but  sometimes  after  it  was  earned, 
and  that  he  has  drawn  it  after  it  was 
earned  since  the  service  of  garnish- 
ment will  not  warrant  a  charge  to 
the  jury  that  if  they  believe  the  evi- 
dence they  must  find  for  the  gar- 
nishee. Archer  v.  Whiting  (Archer 
v.  People's  Sav.  Bank),  88  Ala.  249,  7 
So.  Rep.  53. 
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Under  statutes  which  provide  for  the  appropriation  of  sums 
becoming  due  in  the  future  upon  a  present  existing  indebted- 
ness, the  answer  must  show  what  is  due  at  the  time  of  filing 
the  same  (and  it  will  support  a  judgment  for  the  plaintiff) 
although  nothing  was  due  when  the  writ  was  served  ;  but  that 
which  will  fall  due  in  the  future — as  annual  installments — can 
not  be  held  as  due  at  the  time  of  rendering  judgment  and  can  not 
be  secured  thereby,  because  the  plaintiff  in  garnishment  can 
not  secure  by  his  action  what  the  principal  defendant  could 
not  have  secured  by  an  independent  suit.1 

§  626.  (d)  Must  state  where  payable. — That  the  answer  of 
the  garnishee  shall  state  where  his  indebtedness  to  the  princi- 
pal defendant  is  payable  is  a  matter  of  the  greatest  importance, 
especially  where  the  principal  defendant  is  not  in  court;  for  it 
is  only  debts  which  are  payable  within  the  jurisdiction  of  the 
court  that  can  be  properly  subjected  to  the  process  of  such 
court.  It  is  a  fundamental  principle  of  all  attachments,  that 
the  court  must  have  jurisdiction  of  the  property  as  of  a  pro- 
ceeding in  rem  when  it  has  no  general  jurisdiction  over  the 
defendant  and  his  property.  Therefore,  while  the  citizens  of 
other  states  may  use  the  courts  of  this  state  as  freely  as  our 
own  citizens,  even  against  a  non-resident  defendant,  yet  the 
court  is  absolutely  without  jurisdiction  to  render  a  judgment 
against  the  defendant,  unless  his  property  is  present  to  be  ap- 

1.  Palmer  v.  Noyes,  45  N.  H.  174;  der  Mfg.  Co.  v.  Locust  Mountain  Coal 

ante,  §  515,  et  seq.  and  Iron  Co.,  166  Pa.  St.  289,  31  Atl. 

An  answer  showing  a  contract  for  Rep.  90. 
work  payable  in  monthly  installments  An  answer  showing  that  the  gar- 
as  the  work  progresses,  providing  that  nishee  held  the  property  as  collateral 
a  certain  per  cent,  be  retained  to  in-  security,  and  that  the  debtor  has  re- 
sure  the  faithful  performance  of  the  leased  all  claim  upon  it,  will  be  suf- 
contract,  and  providing  for  the  pay-  ficient  to  sustain  a  judgment  for  the 
ment  of  such  percentage  on  the  com-  plaintiff.  Merchants'  and  Manufact- 
pletion  of  the  work,  such  percentage  urers'  Nat.  Bank  v.  Baeder  Glue  Co., 
will  not  warrant  a  judgment  for  the  164  Pa.  St.  1,  30  Atl.  Rep.  290,  35  W. 
plaintiff  unless  it  is  also  shown  that  N.  C.  69.  As  to  debts  secured  by 
the  contract  has  been  faithfully  per-  mortgage  or  held  as  indemnity,  see 
formed. Until  then  the  contractor  could  ante,  §§584-587. 
not  recover.     American  Forcite  Pow- 
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propriated.  A  debt  is  property  and  has  a  situs  as  distinctly  as 
tangible  property.  The  situs  of  the  debt,  as  well  as  of  tangi- 
ble property,  must  be  within  the  jurisdiction  of  the  court. 
The  situs  of  a  debt  is  the  place  where  such  debt  is  payable, 
which  is  impliedly  the  domicile  of  the  creditor,  unless  express- 
ly stated  in  the  contract  to  be  elsewhere  ;  therefore  it  should 
appear  by  the  answer  that  the  debt  is  payable  within  the  juris- 
diction of  the  court,  or  a  judgment  thereon  in  behalf  of  the 
plaintiff  may  be  illegal  and  voidable,  or  the  garnishee  be  there- 
after compelled  to  pay  the  same  demand  to  the  defendant,  and 
to  warrant  a  judgment  for  the  defendant  the  situs  must  be 
shown  to  be  without  the  jurisdiction  of  the  court.1 

§627.    (e)  Must  disclose  existing  liens. — In  order  that  the 
garnishee  may  be  allowed  the  benefit  of  his  mortgage  or  other 


1.  Walker  v.  N.  K.  Fairbanks  &  Co., 
55  Mo.  App.  478;  Wyeth  Hardware 
&  Mfg.  Co.  v.  Lang,  (Mo.  Sup.)  29  S. 
W.  Rep.  1010;  Young  v.  Ross.  31  N. 
H.  (11  Fost.)  201 ;  Douglas  v.  Phoenix 
Ins.  Co.  of  Brooklyn,  63  Hun  (N.  Y.) 
393,  18  N.  Y.  S.  259;  Williams  v.  In- 
gersoll,  89  N.  Y.  508 ;  Ward  v.  Morri- 
son, 25  Vt.  593  ;  Craig  r.  Gunn,67Vt.92, 
30  Atl.  Rep.  860 ;  Central  Trust  Co.  of 
New  York  v.  Chattanooga  R.  &  C.  R. 
Co.,  (Cir.  Ct.)  68  Fed.  Rep.  685. 

Where  there  is  no  contract  to  the 
contrary,  wages  or  other  debts  paya- 
ble from  one  non-resident  to  another 
non-resident  living  in  the  same  state 
is  payable  in  that  state,  and  can  not 
be  reached  by  garnishment  in  another 
state,  although  the  garnishee  is  there 
subject  to  suit  by  process  served  on  its 
local  agents.  Central  Trust  Co.  of 
New  York  v.  Chattanooga  R.  &  C.  R. 
Co.,  (Cir.  Ct.)  68  Fed.  Rep.  685. 

Notes  made  payable  to  a  non-resi- 
dent at  his  place  of  residence  can  not 
be  reached  by  garnishment  of  a  rail- 
road company  extending  into  another 
state,  where  suit  is  brought,  although 
the  same  be  given  for  wages  due  from 


the  garnishee.  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Maggard,  (Colo.  App.)  39 
Pac.  Rep.  985. 

If  the  surplus  is  payable  in  this 
state,  a  court  may  render  judgment 
against  a  garnishee  therefor,  although 
such  surplus  arise  from  the  sale  of 
collaterals  held  by  the  garnishee  in 
another  state.  Merchants'  and  Man- 
ufacturers' Bank  v.  Baeder  Glue  Co., 
164  Pa.  St.  1,  35  W.  N.  C.  69,  30  Atl. 
Rep.  290. 

Credits  in  the  possession  of  non- 
residents have  no  sitris  in  Vermont 
and  can  not  be  there  held  by  garnish- 
ment. Craig  v.  Gunn,  67  Vt.  92,  30 
Atl.  Rep.  860. 

In  Vermont  no  one  can  be  held  lia- 
ble as  a  garnishee  unless  he  is  a  resi- 
dent of  that  state,  therefore  a  corpo- 
ration organized  under  the  laws  of 
another  state,  where  its  principal  of- 
fice and  place  of  business  is,  can  not 
be  made  a  garnishee,  although  it  does 
business  there.  Craig  v.  Dunn,  67  Vt. 
92,  30  Atl.  Rep.  860.  The  domicile  of  a 
corporation  is  where  it  is  organized. 
Ante,  §§  492  and  493. 
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lien  acquired  prior  to  the  service  of  process  of  garnishment,  he 
must  disclose  in  his  answer  that  he  has  such  a  prior  lien.  It 
is  only  in  that  way  the  court  can  become  informed  of  the  fact, 
and,  unless  it  is  so  informed,  a  judgment  may  be  rendered  on 
default  against  the  garnishee  on  the  allegations  of  the  plaint- 
iff's affidavit.1 

When  the  garnishee's  answer  shows  that  he  holds  the  prop- 
erty of  the  principal  defendant  as  indemnity,  although  it  does 
not  show  for  what  amount,  no  judgment  can  be  entered  against 
him,  because  no  judgment  can  be  rendered  when  the  amount 
is  uncertain;2  but  the  liability  of  the  garnishee  who  holds  prop- 
erty as  indemnity  being  only  for  the  surplus,  he  should  show 
the  amount  for  which  he  holds  it,  for  if  he  does  not,  the  plaint- 
iff may  cause  him  to  make  a  further  disclosure.3 


1.  Farwell  v.  Howard,  26  Iowa  381 ; 
Dryden  v.  Adams,  29  Iowa  195;  Se- 
curity Loan  Assoc,  v.  Weems,  69  Ala. 
584 ;  Edwards  v.  Levisohn,  80  Ala.  447, 
2  So.  Rep.  161 ;  Stedman  v.  Vickery,  42 
Me.  132;  Yongue  v.  Linton,  6  Rich. 
L.  (S.  Car.)  275. 

In  a  state  where  the  process  will 
secure  indebtedness  becoming  due  in 
the  future,  a  garnishee  answering  that 
he  holds  certain  property  as  collateral 
security  must  show  whether  he  will 
not  be  "indebted  in  the  future  to  the 
defendant  by  a  contract  then  exist- 
ing." Security  Loan  Assoc.  ».Weems, 
69  Ala.  584. 

Naked  possession  not  sufficient. — In 
order  that  the  garnishee  may  be  al- 
lowed to  hold,  as  against  the  plaintiff, 
personal  property  in  his  possession 
belonging  to  the  principal  defendant, 
his  answer  must  disclose  a  lien,  either 
legal  or  equitable,  upon  the  property, 
or  some  right  created  by  contract,  cus- 
tom or  otherwise,  entitling  him  to  re- 
tain the  same  until  his  demand 
against  the  defendant  is  satisfied.  If 
he  have  the  mere  naked  possession, 
and  the   defendant   has   the   present 


right  of  possession,  of  it,  so  that  he 
might  lawfully  take  it  out  of  the  hands 
of  the  garnishee,  or  authorize  an- 
other so  to  do,  then  the  property  is 
bound  by  the  process,  and  the  plaint- 
iff will  be  entitled  to  a  judgment 
against  the  garnishee.  Allen  v.  Hall, 
5  Mete.  (Mass.)  263. 

2.  Thompson  v.  Fischesser,  45  Ga. 
369;  First  Nat.  Bank  v.  Perry,  29 
Iowa  266;  Dryden  v.  Adams,  29  Iowa 
195.     Post,  §644. 

3.  Spencer  w.Moran,  80  Iowa  374,  45 
N.  W.  Rep.  902.  As  to  "Further  Dis- 
closure" see  post,  §647. 

Where  chattels  have  been  assigned 
to  be  sold  and  the  proceeds  applied 
by  the  assignees  in  satisfaction  of  a 
debt  due  them,  they  can  not,  before 
such  sale,  be  held  liable  for  the  sur- 
plus as  garnishees  because  it  is  uncer- 
tain and  speculative  what  the  amount 
of  proceeds  will  be;  and  the  court 
can  not  try  and  determine  the  ques- 
tion and  amount  of  surplus.  Carter 
v.  Bush,  79  Tex.  29,  15  S.  W.  Rep. 
167;  ante,  §481. 

Where  a  garnishee  discloses  that  he 
held  a  note  as  pledge  of  a  debt  which 
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If  a  prior  attachment  has  been  made  upon  the  property,  the 
garnishee  should  state  that  fact  in  his  answer,  and  if  he  admits 
a  liability  to  the  defendant  he  must  show  that  such  attach- 
ment is  still  pending  or  he  will  not  be  discharged  because 
thereof.1 

§628.  (f)  Must  show  assignment. — A  garnishee  who,  hav- 
ing been  indebted  to  the  principal  defendant,  has  notice  before 
garnishment  that  such  defendant  has  assigned  his  demand 
against  him  must,  in  his  own  defense,  show  that  fact  to  the 
court  in  his  answer  which  states  an  indebtedness,  for  since 
such  assignment  and  notice  binds  him  to  pay  his  debt  to  the 
assignee,2  and  since  without  disclosing  the  fact  to  the  court,  a 
judgment  may  be  rendered  against  him  and  he  be  compelled 
to  pay  it,  he  must  relieve  himself  by  showing  that  his  liability 
has  been  shifted,  or  he  may  be  twice  held  liable  on  the  same 
demand.3     A  garnishee's  answer  which,  while  admitting  a  firm 


the  defendant  owed  him  and  shows 
that  the  note  was  for  a  larger  sum 
than  the  debt,  and  shows  also  that  he 
has  sold  the  note  for  the  amount  of 
the  debt,  he  must  further  sbow  that 
the  sale  was  made  in  good  faith  and 
for  a  fair  price  or  he  will  be  charged 
for  the  difference  between  his  debt 
and  the  amount  of  the  note.  Peaslee 
v.  Doane,  39  N.  H.  466. 

One  having  held  chattels  in  pledge, 
it  having  been  necessary  for  him  to 
sell  the  same  to  satisfy  his  demand, 
he  may  be  allowed  commissions  for 
selling  the  property  and  he  may  take 
the  same  out  of  the  balance  of  pro- 
ceeds, if  he  claim  the  same  in  his  an- 
swer. Steele  v.  Thompson,  38  Mo. 
App.  312. 

Fraudulent  mortage  or  deed.— It  is 
only  where  the  transaction  between 
the  garnishee  and  principal  defendant 
is  untainted  with  fraud  that  the  mort- 
gagee is  entitled  to  all  but  the  surplus, 
and  though  the  answer  show  a  con- 
veyance absolute  in  form,  yet  the  gar- 


nishee may  hold  absolutely  and  not 
on  condition  of  payment  to  him  of 
the  consideration  of  the  conveyance. 
Thompson  v.  Pennell,  67  Me.  159; 
ante,  §  546. 

1.  Marsh  v.  West,  etc.,  Mfg.  Co., 
46  N.  Y.  Sup.  Ct.  8. 

2.  Ante,  §§  534-546. 

3.  Foster  v.  White,  9  Port.  (Ala.) 
221 ;  Large  v:  Moore,  17  Iowa  258 ; 
Hawes  v.  Langton,  8  Pick.  (Mass.) 
67 ;  Porter  v.  West,  64  Miss.  548,  8  So. 
Rep.  207;  Byars  v.  Griffin,  31  Miss. 
603 ;  Coleman  v.  Scott,  27  Neb.  77, 42  N. 
W.  Rep.  896;  Hanaford  v.  Hawkins, 
(R.  I.)  28  Atl.  Rep.  605. 

Assignee  as  a  party. — When  the  gar- 
nishee answers  showing  an  assign- 
ment, he  relieves  himself  of  liability, 
unless  the  assignee  is  brought  in  by 
some  local  statutory  proceedings  and 
made  a  party  to  the  suit.  The  assignee 
is  permitted,  under  some  statutes,  to 
intervene  and  have  his  right  deter- 
mined and  under  some  statutes  he 
may   be  brought  in.     If  a  garnishee 
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indebtedness,  alleges  that  he  had  notice  of  an  assignment  be- 
fore service  of  process  of  garnishment  was  made  on  him  will, 
unless  contradicted  by  proof,  be  sufficient  to  discharge  him. 

Since  the  assignment  of  negotiable  instruments  render  the 
garnishee  liable  to  the  assignee,  in  many  instances,  without 
notice,  it  is  his  imperative  duty,  if  he  knows  or  believes,  when 
he  answers,  that  the  note  was  assigned  before  process  of  gar- 
nishment was  served  upon  him,  to  state  that  fact  in  his  answer; 
for  if  he  fails  so  to  do  and  suffers  a  judgment  in  the  proceeding 
to  be  entered  against  him,  he  will  nevertheless  be  still  liable  to 
the  holder  of  the  note.2  But  when  he  answers,  disclosing  the 
fact  that  the  notes  made  by  him  have  been  transferred  before 
the  service  of  process  of  garnishment,  no  judgment  can  be 
rendered  against  him  unless  it  be  after  bringing  m  the  trans- 
feree or  pursuing  the  course  pointed  out  by  special  statute  in 
case  he  can  not  be  found. 


has  admitted  an  indebtedness  with- 
out disclosing  an  assignment,  the  as- 
signee can  not  intervene  in  the  suit, 
but  judgment  may  be  rendered 
against  the  garnishee  on  the  answer. 
Hanaford  v.  Hawkins,  (R.  I.)  28  Atl. 
Rep.  605;  Porter  v.  West,  64  Miss. 
548,  8  So.  Rep.  207.  Further  as  to 
intervention    of    claimant,  see   post, 

§671. 

"Where  the  assignee  has  been  made 
a  garnishee  and  alleges  in  his  answer 
that  an  assignment  has  been  made  to 
him,  his  omission  to  name  the  credit- 
ors for  whose  benefit  the  assignment 
was  made  will  not  be  a  sufficient  omis- 
sion to  render  him  liable  on  his  an- 
swer.    Lightfoot   v.  Rupert,  38  Ala. 

666. 

1.  Thompson  v.  Shelby,  11  Miss.  (3 

Smed.  &  M.)  296. 

As  to  the  contradiction  of  the  an- 
swer, the  raising  of  an  issue  and  the 
burden  of  proof  thereon,  see  post, 
§  647  et  seq. 

When  a  garnishee's  answer  alleges 
an  assignment  prior  to  the  service  of 
process  upon  him,  the  oath  of  an  at- 


torney in  fact  that  he  believes  the  as- 
signment was  made  subsequent  to  the 
service  of  process  will  be  sufficient  to 
put  the  answer  in  issue.  Foster  v. 
Walker,  2  Ala.  177. 

It  has  been  held  that  the  question 
of  fraud  in  the  assignment  may  be 
tried  between  the  plaintiff  and  gar- 
nishee where  the  latter  has  been  sum- 
moned on  a  fi.fa.  and  has  alleged 
such  assignment.  Doggett  v.  St.  Louis 
Marine  and  Fire  Ins.  Co.,  19  Mo.  201. 

2.  Phipps  v.  Rieley,  15  Ore.  494,  16 
Pac.  Rep.  185;  Parker  v.  Wilson,  61 
Vt.  116,  17  Atl.  Rep.  747. 

3.  Simmons  v.  Guyon,  57  Ala.  111. 
A  garnishee  having  shown  in  his 

answer  that  a  negotiable  instrument 
has  been  transferred  to  a  third  person 
whom  he  names,  he  can  not,  on  the 
trial  of  the  issue  raised  on  his  answer 
be  permitted  to  show  that  it  was  as- 
signed to  another  person  before  serv- 
ice of  process  upon  him.  John  R. 
Davis  Lumber  Co.  v.  First  Nat.  Bank, 
84  Wis.  11,  54  N.  W.  Rep.  108.  His 
proof  must  follow  his  pleading. 

Necessity  of  showing  open  accounts — 
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§  629.   ( g )  Must  show  exempt  character  of  credits  or  effects. 

— It  is  not  only  the  privilege  of  the  garnishee,  when  the  prin- 
cipal defendant  is  not  personally  in  court,  to  show  by  his  an- 
swer that  the  effects  which  he  owes  to  the  principal  defendant, 
or  the  property  which  he  has  in  his  hands  belonging  to  such 
defendant,  is  a  fund  or  property  which  such  defendant  might 
claim  as  exempt  from  execution  and  attachment,  and  thereby 
relieve  himself  from  liability  to  the  garnishment  plaintiff  to 
the  amount  of  the  exemption;1  but  in  some  states  it  is  made 
obligatory  upon  the  garnishee  to  preserve  such  exempt  fund  or 
property  for  the  principal  defendant,  if  he  know  that  such  is 
its  character,   where  there  has  not  been  personal  service   or 


books  of  account. — An  open  account 
showing  an  indebtedness  to  a  defend- 
ant is  a  debt  susceptible  of  garnish- 
ment. Porter  v.  Young,  85  Va.  94,  6 
S.  E.  Rep.  803. 

But  books  of  account  are  not  sus- 
ceptible of  attachment  by  direct  seiz- 
ure so  as  to  constitute  an  attachment  of 
the  debts  mentioned  in  them.  Brower 
v.  Smith,  17  Wis.  410;  Bradford  v.  Gil- 
lespie, 8  Dana  (Ky.)  67 ;  Clarke.  War- 
ren, 7  Lans.  (N.  Y.)  180. 

But  it  is  not  the  person  who  holds 
the  book  account  who  may  be  held 
liable  as  a  garnishee ;  it  is  the  person 
who  owed  the  debt  evidenced  by  the 
account.  Ide  v.  Harwood,  30  Minn. 
191. 

Under  a  special  statute,  however, 
providing  that  the  books  might  be 
seized  and  that  every  person  appear- 
ing thereby  to  be  indebted  may  sum- 
mon as  garnishees,  all  the  claims  evi- 
denced by  them  may  be  effectually 
reached,  including  notes  which  may 
be  found  therein.  Boone  v.  Mcintosh, 
62  Miss.  744. 

An  assignee  of  book  accounts  for 
collection  may  be  held  liable  as  a  gar- 
nishee in  states  making  an  agent  for 
collection  amenable  to  the  process. 
Mitchell  v.  Green,  60  N.  H.  582 ;  Mitch- 


ell v.  Green,  62  N.  H.  588.     See  ante, 
§576. 

This  being  true,  it  may  be  necessary 
for  the  garnishee,  by  his  answer,  to 
disclose  the  book  accounts  held  by 
him ;  but  the  entries  upon  books  is  not 
conclusive  evidence  of  the  indebted- 
ness, as  where  a  corporation  answer- 
ing by  its  agent  states  a  balance  er- 
roneously, carried  to  the  defendant's 
account.  Bigelow  v.  York,  etc.,  R.  R. 
Co.,  37  Me.  320. 

If  book  accounts  are  held  as  indem- 
nity under  a  mortgage,  any  surplus 
remaining  in  the  hands  of  the  mort- 
gagee after  the  satisfaction  of  his  de- 
mand will  be  subject  to  garnishment 
at  suit  of  the  creditors  of  the  owner 
of  the  books.  Glass  v.  Doane,  15  111. 
App.  66. 

1.  Craft  v.  Hubbard,  93  Ala.  22,  9 
So.  Rep.  328;  Emmons  v.  Southern 
Bell  Tel.  Co.,  80  Ga.  760,  7  S.  E.  Rep. 
232;  Mull  v.  Jones,  33  Kan.  112;  Chi- 
cago, Rock  Island,  etc.,  Ry.  Co.  v. 
Mason,  11  111.  App.  525;  Staniels  v. 
Raymond,  4  Cush.  (Mass.)  314;  Union 
Pac.  Ry.  Co.  v.  Smersh,  22  Neb.  751,  36 
N.  W.  Rep.  139;  Winterfield  v.  Mil- 
waukee &  St.  Paul  R.  R.  Co.,  29  Wis. 
589;  Watkins  v.  Blatchinski,  40  Wis. 
347. 
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appearance  of  the  defendant.    And  when  it  is  so  made  his  imper- 
ative duty,  he  must  claim  such  exemption,  or  a  satisfaction  of 
the  judgment  acquired  against  him  by  the  plaintiff  in  garnish- 
ment will  not  relieve  him  from  the  demand  which  the  principal 
defendant  may  thereafter  make  against  him  for  such  exempt 
fund  or  property.1     And  it  is  not  enough  that  he  show  that  the 
property  is  of  the  kind  that  the  statute  makes  exempt,  but  he 
must  show  that  it  is  in  fact  exempt,  or  he  will  not  be  protected.2 
The  claim  of  exemption  must  be  clear  and  certain,  or  it  will 
not  be  allowed.5     A  special  statute  in  Alabama  requires  an  in- 
ventory setting  forth  the  exempt  articles,  and  if  the  same  is  not 
filed,  or  is  too  indefinite,  the  plaintiff  may  elect  to  demand 
judgment  by  default  against  the  garnishee,  or  insist  on  a  fuller 
inventory,  which  the  court  may,  in  its  discretion,  allow.4     The 
reason  why  the  principal  defendant  may  recover  from  the  gar- 
nishee any  fund  or  property  which  is  exempt  by  statute,  regard- 
less of  the  judgment  against  the  garnishee  for  the  same,  is  that 
the  proceedings  between  the  plaintiff  and  the  garnishee  are  not 
res  adjudicata  as  to  him. 

When  the  principal  defendant  is  himself  in  court  it  is  not 
the  duty  of  the  garnishee  to  claim  an  exemption  for  him.  He 
must  do  so  himself  or  he  will  be  deemed  to  have  waived  his 
right  thereof,  and  be  bound  by  a  judgment  against  the  gar- 
nishee.6 The  defendant's  claim  of  exemption  must  be  as- 
serted by  him  without  delay,  for  if  he  permits  judgment  to  be 

1.  Lady  Ensley  Furnace  Co.  v.  Ro-  2.  Rollins  v.  Allison,  59  Vt.  188,  10 

san,  95  Ala.  594, 11  So.  Rep.  188;  Chi-  Atl.  Rep.  201. 

cago,  etc.,  R.  Co.  v.  Ragland,  84  111.  3.  Smith  t».  Chicago  &  Northwestern 
375;   Welker  v.  Hinze,  16   111.  App.  Ry.  Co.,  60  Iowa  312. 
326-  Stetson  v.  Cleneay,  14  Ind.  453;  4.  Tonsmere  v.  Buckland,  88   Ala. 
Daniels  v.  Marr,  75  Me.  397 ;  Lock  v.  312,  6  So.  Rep.  904 ;  Buckland  v.  Tons- 
Johnson,  36  Me.  464;  Mace  v.  Heath,  mere,  90  Ala.  503,  8  So.  Rep.  68. 
34  Neb   790,  52  N.  W.  Rep.  822;  Mis-  5.  Curran  v.  Fleming,  76  Ga.  98. 
souriPac.Ry.Co.v.Whipsker,77Tex.  6.  Uhrich  o.Gockley,  (Pa.  Com.  PI.) 
14   13  S   W  Rep  639.     Contra,  Moore  2  Pa.  Dist.  R.  350;  Reed  v.  Penrose,  2 
v.  Chicago,  etc.,  Ry.  Co.,  43  Iowa  385.  Grant.  (Pa.)  Cas.  472,  36  Pa.  St.  214. 
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entered  against  the  garnishee  he  can  not  thereafter  claim  an 

exemption.1 

Where  an  exemption  has  been  claimed  for  the  principal 
defendant  no  judgment  can  be  entered  in  favor  of  the  plaintiff, 
unless  he  contests  the  claim  by  joining  an  issue  thereon  in  the 
manner  hereinafter  shown.2 

The  claim  of  exemption  to  be  interposed  is  sometimes  held 
to  be  the  exemption  allowed  by  the  laws  of  the  state  in  which 
the  principal  defendant  resides,3  but  another  class  of  cases 
maintains  that  a  statute  of  exemptions  affects  the  remedy  and 
therefore  that  it  is  the  statute  governing  the  court  where  the 
action  is  brought  that  controls  in  the  matter  of  exemptions, 
and  that  the  statute  of  exemptions  of  another  state  can  not  be 
set  up  as  a  defense,4  unless  such  property  is  also  exempt  by 
the  laws  of  the  state  where  the  action  is  brought.5 

§630.  (h)  Statement  on  information  and  belief.— A  gar- 
nishee who  can  not  state  facts  in  his  answer  as  of  his  own 
positive  knowledge  may  make  a  full  and  fair  statement  of 
them  upon  information  and  belief  and  it  will  be  taken  as  true 
and   conclusive,  on  the  principle  that  it  is  the  best  evidence 

1.  Randolph  v.  Little,  62  Ala.  396;  3.  Hill  v.  Loomis,  6  N.  H.  263; 
Iliff  v.  Arnott,  31  Kan.  672.  Haskill  v.  Andros,  4  Vt.  609. 

Where  the  defendant   has  waived  4.  Wabash  Ry.  v.  Dougan,  142'  111. 

his  right  of  exemption  the  garnishee  248 ;  American  Cent.  Ins.  v.  Hettler, 

is   in   no   position  to   insist  upon  it.  46111.  App.416;  Roche  v.  Rhode  Island 

Bibb  v.  Janney,  45  Ala.  329.  Ins.  Asso.,  2  111.  App.  360;  Leiber  v. 

What    not  a  waiver.— By  giving    a  Union  Pacific  Ry.  Co.,  49  Iowa  688; 

bond  with  security  to  discharge  the  Carson  v.  Memphis  and  C.  R.  Co.,  88 

garnishment  (ante,  §  615)  the  defend-  Tenn.  646,  13  S.  W.  Rep.  588. 

ant's  right  to  insist  upon  his  exemp-  5.  Leiber  v.  Union    Pacific    R.  R. 

tion  is  not  waived  whether  the  gar-  Co.,  49  Iowa  688.     See  ante,  §559. 

nishee  claims   it  or  not,  and  further-  There   is   no   exemption   against  a 

more,  if  the  defendant's  claim  be  well  claim  for  purchase-money.     Howard 

founded,  no  judgment  can  be  recov-  v.  Lakin,  88  111.  36. 

ered  on  the  bond  which  was  given  to  Proof.— In     Alabama     the     statute 

dissolve   the    garnishment.     Born  v.  makes  a  claim  of   exemption  prima 

Williams,  81  Ga.  796,  7  S.E.Rep.  868.  facie  evidence  of  its  correctness.     In 

2.  Young  v.  Louisville  and  N.  R.  such  state  therefore  the  burden  of 
Co.,  95  Ala.  454,  11  So.  Rep.  121;  proving  its  incorrectness  is  upon  the 
Davenports.  Swan,  9  Humph.  (Tenn.)  garnishment  plaintiff.  Todd  v.  Mc- 
186;  post,  §651.  Cravey,  77  Ala.  468. 


§  631  INTERROGATORIES    AND    ANSWERS   THERETO.  1041 

obtainable.1  But  where  an  account  was  of  long  standing  and 
the  garnishee  answered,  without  stating  the  items  of  the  ac- 
count, that  he  believes  that  the  balance  is  greatly  in  his  favor, 
it  was  not  sufficient  to  discharge  him,  but  a  judgment  was  en- 
tered against  him.  Such  belief  is  not  the  best  evidence  ob- 
tainable. If,  after  proper  time  given  him  for  that  purpose,  he 
had  set  forth  so  much  of  the  account  as  he  had  kept,  and  also 
the  other  items  according  to  his  best  recollection  and  belief, 
his  answer  would  have  been  sufficient  in  that  regard.2  Under 
a  statute  requiring  that  the  garnishee  shall  "admit  or  deny  his 
indebtedness,  or  that  he  has  effects  in  his  hands  belonging  to 
the  defendant;  and  if  he  is  unable  to  do  so  his  inability  must 
appear  in  his  answer,  together  with  all  the  facts  plainly,  fully 
and  distinctly  set  forth,  so  as  to  enable  the  court  to  give 
judgment  thereon,"  an  answer  by  an  agent  "to  the  best 
of  his  knowledge  and  belief"  will  not  be  sufficient  without 
further  pointing  out  what  facts  he  knows  and  what  facts  he  be- 
lieves, together  with  the  grounds  of  such  belief.3 

The  garnishee  is  under  no  obligation  to  state  the  informa- 
tion he  has  received  from  the  communications  of  other  persons, 
but  when  he  is  satisfied  of  its  truth  there  is  no  reason  why 
such  fact  may  not  be  stated  by  him  in  his  answer.4 

§  631.  Interrogatories  and  answers  thereto. — It  is  quite  a 
common  practice  for  the  plaintiff  in  the  first  instance  to  file 
interrogatories  directed  to  the  garnishee,  that  the  same  may  be 
answered  by  him  ;  and  thereby  directly,  explicitly  and  with- 
out evasion,  to  arrive  at  the  facts  which  the  plaintiff  desires  to 
ascertain  and  which  are  necessary  to  show  liability  or  lack  of 
liability  of  the  garnishee.  Some  states  do  not  require  that  the 
interrogatories  be  filed  in  the  first  instance,  but  that  the  gar- 

1  Ormsby  v.  Anson,  21  Me.  23;  3.  Plant  v.  Mutual  Life  Ins.  Co., 
Bostwick  v.  Bass,  99  Mass.  469;  Fay    92  Ga.  636,  19  S.  E.  Rep.  719. 

v.  Sears,  111  Mass.  154 ;  Clinton  Bank  4.  Hawes  v.Langton,  8  Pick.  (Mass.) 

v    Bright,  126  Mass.  535;    Harris  v.  67;  Kelly  v.  Bowman,  12  Pick.  (Mass.) 

Aiken,  3  Pick.  (Mass.)  1.  383;    Willard    v.  Sturtevant,  7  Pick. 

2  Shaw  v.  Bunker,  2  Mete.  (Mass.)  (Mass.)  194 ;  Cleveland  v.  Clap,  5  Mass. 


376. 
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nishee  shall  make  a  disclosure  of  the  contract  relations  be- 
tween him  and  the  principal  defendants,  and  then,  if  the  an- 
swer is  not  full,  clear  and  direct,  that  he  may  be  required  to 
appear  in  person  and  answer  relevant  interrogatories,  or  that 
he  make  further  disclosure  upon  written  interrogatories  filed 
therefor.  In  any  event,  the  garnishee  must  answer  all  perti- 
nent and  relevant  interrogatories  without  equivocation,  for  if 
he  neglect  or  refuse  to  answer,  or  answers  evasively  or  equivo- 
cally, he  is  in  danger  of  having  a  default  entered  against  him 
for  want  of  such  answer.1  Such  answers  will  not  be  regarded 
merely  as  pleadings,  but  will  be  considered  as  evidence  on  the 
part  of  the  plaintiff,  and,  if  used  at  all,  the  whole  must  be  read 
and  not  merely  the  part  which  charges  the  garnishee.2  The 
purpose  of  interrogatories  is  to  elicit  the  truth  from  the  gar- 
nishee, and  when  he  has  made  a  full,  fair,  direct  and  complete 
answer  thereto  touching  his  indebtedness  or  the  disposition 
and  whereabouts  of  property  which  is  in  his  possession,  or 
may  have  been  sometime  prior  to  the  service  of  process,  the 
court  will  protect  him  from  further  and  annoying  interroga- 
tories.8 


1.  Roberts    v.    Landecker,    9    Cal. 
262;   Penn  v.   Pelan,    52  Iowa  535 
Thompson  v.  Silvers,   59  Iowa  670 
Marchand  v.  Noyes,  33  La.  Ann.  882 
Vason    v.   Clarke,   4   La.    Ann.   581 
Dickson  v.  Morgan,  7  La.  Ann.  490 
Elder   v.   Rogers,    11   La.  Ann.  606 
Battles  v.  Simmons,  21  La.  Ann.  416 
Daigle  v.  Bird,  22  La.  Ann.  138;  Ober 
v.  Matthews,  24  La.  Ann.  90;  Cock- 
field  v.Tourres,  24  La.  Ann.  168;  Bell 
v.  Kendrick,  8  N.  H.  520;  Struber  v. 
Klein,  17  Phila.    (Pa.)   12;  Devoll   ». 
Brownell,  5  Pick.  (Mass.)  448;  Neally 
v.    Ambrose,   21    Pick.    (Mass.)    185; 
Boardman  v.  Roe,  13  Mass.  104 ;  Hob- 
son  v.  Kelly,  87  Mich.  187,  49  N.  W. 
Rep.  533 ;  Herst  v.  Beckhaus, (Pa. Com. 
PI.)  12  Pa.  Co.  Ct.  Rep.  582;   Herst 
v.  Beckhaus,  2   Pa.    Dist.    Rep.  199; 
Rhine  v.  Danville,  etc.,  R.  R.  Co.,  10 
Phila.   (Pa.)   336;  Wood  v.  Wall,  24 


Wis.  647;  Oberteuffer  v.  Harwood,  2 
McCrary  Cir.  Ct.  415;  Picquett  v. 
Swan,  4  Mason  (U.  S.  Cir.  Ct.)  443. 

2.  Devries  v.  Buchanan,  10  Md.  210. 

3.  Carrique  v.  Sidebottom,  3  Mete. 
(Mass.)  297 ;  State  Nat.  Bank  v.  Boat- 
ner,  39  La.  Ann.  843. 

The  garnishee  is  not  required  to  an- 
swer irrelevant  interrogatories.  Rhine 
v.  Danville,  etc.,  R.  R.  Co.,  10  Phila. 
(Pa.)  336. 

The  communications  between  an  at- 
torney and  his  client  are  not  privi- 
leged, as  regarding  the  former's  an- 
swer to  interrogatories,  touching  as- 
sets of  his  client  in  his  hands  when 
he  has  been  summoned  as  a  garnishee. 
"  Privileged "  communications  are 
those  regarding  matters  which  a  client 
has  confided  to  his  attorney.  The  fact 
who  is  an  attorney's  client,  when  the 
relationship  began,  what  amount  of 
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If  the  garnishee  declines  or  neglects  to  answer  fully  or  an- 
swers evasively  and  unsatisfactorily  to  the  plaintiff,  the  latter 
should  except  thereto,  and  require  further  answer  to  be  made, 
in  the  manner  hereinafter  indicated,  and  upon  a  refusal  of  the 
garnishee  to  answer  more  fully,  a  default  may  be  entered 
against  him.1 

When  two  answers  by  the  garnishee  are  shown  by  the  record, 
whether  by  a  written  answer  and  a  supplement  thereto,  or  by 
a  written  answer  and  subsequent  answer  orally  in  open  court, 
which  has  been  reduced  to  writing  and  filed,  the  two  answers 
will  be  considered  to  be  but  one  answer  in  law.2  A  substituted 
answer  may  be  admitted  as  a  continuation  of  the  original.3 

§  632.  Documents  appended  to  the  answer. — A  garnishee 
may  make  the  affidavits  of  disinterested  third  persons  a  part 
and  parcel  of  his  own  answer  whenever  he  is  willing  to  swear 
that  he  believes  such  affidavits  to  be  true;  provided  such  docu- 
ments do  not  go  to  sustain  the  claims  of  third  parties  to  the 
effects  or  credits  for  which  the  garnishee  himself  might  other- 
wise be  charged,  and  provided  he  does  not  seek  thereby  to  ex- 
onerate himself  from  liability  for  funds  which  his  answer  ad- 
money  has  been  received,  etc.,  are  garnishee  there  is  no  necessity  for 
not  "privileged"  within  the  spirit  of  either  a  summons,  scire  facias,  inter- 
the  law,  and  can  not  be  so  held  with-  rogatories,  or  any  other  coercive  pro- 
out  occasioning  gross  frauds.  Shaugh-  cess.  Graighle  v.  Notnagle,  Pet.  Cir. 
nessy  v.  Fogg,  15  La.  Ann.  330 ;  Daigle     Ct.  245. 

v.  Bird,  22  La.   Ann.  138.     Compare        1.  Richardson    v.    White,    19    Ark. 
White  v.  Boyd,  20  La.  Ann.  188.  241 ;  Jemison  v.  Scarborough,  56  Tex. 

A  written  answer  filed  without  ex-    358;  as  to  "  Default,"  see  post,  §683; 
cuse  by  a  garnishee  who  has  been    as  to  proceedings   when   disclosures 
cited  to  appear  for  personal  examina-     unsatisfactory,  see  post,  §  651. 
tion  may  be  stricken  from  the  files.         In  Illinois  a  default  for  want  of  an- 
Penn  v.  Phelan,  52  Iowa  535.  swer  to  interrogatories  is  only  a  judg- 

A  wife  of  one  of  several  princi-  ment  nisi  and  the  issue  of  a  scire  facias 
pal  defendants,  when  she  has  been  is  an  indispensable  prerequisite  to 
summoned  as  a  garnishee,  may  prop-  the  entry  of  final  judgment  against 
erly  be  excused  from  answering  ma-  him.  Williams  v. Vanmetre,  19111.  293. 
terial  questions  touching  her  real  es-  2.  Meadowcroft  v.  Agnew,  89  111. 
tate,  sought  to  be  subjected  by  the  469;  Easton  v.  Lowery,  29  Ala.  454. 
suit.  Claremont  Bank  v.  Clark,  46  3.  Stockton  v.  Burlington,  4  Greene 
N.  H.  134.  (Iowa)  84. 

Where  a  plaintiff  makes  himself  a 
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mits  he  has  received.1  Likewise  a  letter  may  be  included  when 
it  goes  to  sustain  or  explain  the  statements  in  the  garnishee's 
disclosure.2  It  is  within  the  discretion  of  the  court  to  determine 
the  authenticity,  pertinancy  and  admissibility  of  such  papers, 
and  the  court  is  not  limited  therein  as  to  the  time  when  such 
discretion  may  be  exercised,  so  long  as  the  disclosure  continues 
under  the  control  of  such  court.3 

An  order  of  the  court  was  granted  in  Wisconsin  making  a 
copy  of  the  contract,  between  the  garnishee  and  defendant, 
which  was  set  up  in  the  garnishee's  answer  and  furnished  by 
the  plaintiff,  a  part  of  the  evidence  in  the  case.4 

By  obtaining  an  order  of  court  therefor,  the  testimony  of  the 
principal  debtor  in  the  garnishment  proceeding  may  be  taken 
and  annexed  to  or  filed  with  the  answer  of  the  garnishee  to  be 
considered  by  the  court  in  connection  therewith  on  an  issue  as 
to  the  title  of  property.5 

§  633.  Amendment  of  the  answer. — It  is  within  the  sound 
discretion  of  the  court  to  permit  a  garnishee,  who  has  filed  an 
answer  which  he  thereafter  honestly  desires  to  amend  because 
of  an  honest  mistake  or  subsequently  acquired  knowledge,  to 
correct  his  answer  in  that  regard.  If  the  garnishee  has  com- 
mitted a  mistake  or  fallen  into  error  which  could  not  reasonably 
have  been  avoided,  he  should  be  permitted  to  amend  his  answer 

1.  Chasev.Bradley,17Me.89;  Kelly  5.  Amoskeag  Mfg.  Co.  v.  Gibbs,  28 
v.  Bowman,  12 Pick.  (Mass.)  383;  Hoi-    N.  H.  (8  Fost.)  316. 

den  v.  Brown,  19  N.  H.  163;  Bell  v.  But  such  testimony  was  not  permit- 
Jones,  17  N.  H.  307;  Giddingsv.  Cole-  ted  to  be  laid  before  the  jury.  Amos- 
man,  12  N.  H.  153.  keag  Mfg.  Co.  v.  Gibbs,  28  N.  H.  (8 

In  one  case  the  affidavit  of  a  person  Fost.)  316. 

interested  in  the  cause  was  permitted  Annexing  the  testimony  of  the  de- 

to  be  made   a  part  of    the   answer,  fendant  in  this  way  to  the  answer  does 

Kelly  v.   Bowman,    12  Pick.  (Mass.)  not  affect  or  include  the  taking  of  his 

383.     But  this  was  certainly  bad  prac-  deposition  to  be  used  in  the  trial  of  an 

tice.     Such  a  witness  should  be  sub-  issue, 

mitted  to  cross-examination.  The  affidavit  of  the  defendant  can 

2.  Willard  v.  Sturtevant,  7  Pick,  not  be  annexed  to  the  answer,  for  he 
(Mass.)  194.  is  an  interested  witness  and  must  sub- 

3.  Bell  v.  Jones,  17  N.  H.  307.  mit  to  cross-examination. 

4.  Lusk  v.  Galloway,  52  Wis.  164. 
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any  time  before  final  judgment,1  even  after  the  plaintiff  has 
filed  allegations  of  facts  not  stated  in  the  original  answer,2  and 
even  after  an  issue  has  been  tried  between  the  plaintiff  and  one 
to  whom  the  debt  is  supposed  to  be  transferred.3  An  amend- 
ment should  certainly  be  allowed  where  the  garnishee  is  a  cor- 
poration and  has  answered  by  an  agent,  who  has  thereafter  as- 
certained material  facts  affecting  the  liability,' or  where  he  has 
asceptained  that  material  facts  have  occurred  subsequent  to  his 
answer.4  In  Michigan  it  is  said  that  a  garnishee,  who  has  ad- 
mitted an  indebtedness,  has  a  right  to  make  further  and  sup- 
plemental disclosure.5  Where  also  one  has  answered  admitting 
an  indebtedness  to  a  firm  which  was  supposed  to  be  composed 
of  the  defendants,  he  should  be  allowed  to  file  a  second  answer 


1.  Smith  v.  Brown,  5  Cal.  118;  Tapp 
v.  Green,  22  La.  Ann.  42;  Rose  v. 
Whaley,  14  La.  Ann.  374;  Hennen 
v.  Forget,  27  La.  Ann.  381;  Sebor 
v.  Armstrong,  4  Mass.  206;  Parker  v. 
Danforth,  16  Mass.  299 ;  Shaw  v.  Bunk- 
er, 2  Mete.  (Mass.)  376;  Hovey  v. 
Crane,  12  Pick.  (Mass.)  167;  Drake  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  69  Mich. 
168,  37  N.  W.  Rep.  70;  Milliken  v. 
Mannheimer,  49  Minn.  521,  52  N.  W. 
Rep.  139;  Tracy  v.  McGarty,  12  R.  I. 
168;  Murrell  v.  Johnson,  3  Hill  L.  (S. 
Car.)  12;  Simon  v.  Ash,  1  Tex.  Civ. 
App.  202,  20  S.  W.  Rep.  719. 

2.  Collins  v.  Smith,  12  Gray  (Mass.) 
431. 

3.  Buford  n.  Melborn,  6  Ala.  818. 
Where  the   garnishee   can   not   be 

truly  said  to  have  refused  or  neglected 
to  answer,  although  the  exceptions  of 
the  plaintiff  for  lack  of  sufficiently 
full  and  specific  answer,  when  the  time 
for  answering  has  expired,  the  plaint- 
iff is  not  necessarily  entitled  to  judg- 
ment ;  for  the  garnishee  may  ask,  and 
the  court  may  grant  him  leave,  to  file 
an  amended  answer  at  a  later  date. 
Simon  v.  Ash,  1  Tex.  Civ.  App.  202,  20 
S.  W.  Rep.  719. 
On  the  day  fixed  for  hearing,  the 


garnishee  may  obtain  leave  to  file  an 
amended  answer,  where  the  plaintiffs 
have  taken  a  rule  on  the  plaintiff  to 
show  cause  why  his  answer  should  not 
be  taken  as  confessed.  Rose  v.  Whaley, 
14  La.  Ann.  374;  Drake  v.  Lake  Shore 
&  M.  S.  R.  Co.,  69  Mich.  168. 

In  Michigan  a  garnishee  was  per- 
mitted, in  the  circuit  court,  to  correct 
a  mistake  in  an  answer  under  oath 
which  he  had  made  on  his  oral  exam- 
ination before  a  justice.  Newell  v. 
Blair,  7  Mich.  103.  But  the  case  was 
being  tried  de  novo. 

A  garnishee  who  has  answered  with- 
out knowledge  of  a  bona  fide  assign- 
ment made  before  the  service  of  pro- 
cess, may  obtain  permission  to  modify 
his  answer.  Tracy  v.  McGarty,  12  R. 
I.  168. 

For  if  he  do  not  so  modify  his  an- 
swer he  will  not  be  protected  from 
such  assignee  by  satisfying  the  judg- 
ment which  will  be  entered  against 
him  in  the  garnishment  proceeding. 
Lewis  v.  Dunlop,  57  Miss.  130. 

4.  Crerar  v.  Milwaukee,  etc.,  R.  R. 
Co.,  35  Wis.  67. 

5.  Drake  v.  Lake  Shore  &  M.  S.  R. 
Co.,  69  Mich.  168,  37  N.  W.  Rep.  70. 
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when  he  discovers  that  the  firm  to  which  he  is  indebted  is  not 
identical  with  the  one  which  he  has  named,1  and  no  further 
interrogatories  are  necessary  to  allow  the  amendment  of  an 
answer  when  the  garnishee  discovers  that  he  has  stated  facts 
incorrectly  or  in  terms  admitting  inferences  or  implications 
which  he  has  not  intended.2 

Amendments  should  be  by  the  court  guarded  with  great 
care,  especially  where  such  amendment  materially  changes  the 
liability  of  the  garnishee.  An  amendment  was  denied  to  a 
manifestly  evasive  answer  in  Louisiana  because  it  was  said  the 
practice  might  lead  to  frivolous  delays.3  And  also  where  the 
answer  to  interrogatories  acknowledge  an  indebtedness  and 
the  garnishee  thereafter  sought  to  show  that  he  had  been 
released  from  any  judgment  in  the  suit.4  And  in  Mississippi, 
where  the  garnishee  answered  admitting  an  indebtedness,  and 
thereafter  amended  his  answer,  alleging  a  transfer  prior  to  the 
garnishment,  which  transfer  he  stated  in  his  first  answer  he 
heard  had  been  made,  judgment  was  rendered  against  him  not- 
withstanding the  amendment.5 

A  court  of  review  will,  however,  it  seems,  interfere  where 
there  has  been  a  gross  abuse  of  legal  discretion  in  the  court 
below.6 

The  court  may,  iidi  nts  scretion,  refuse  to  permit  an  amend- 
ment of  an  answer  when  he  thinks  the  disclosure  already  made 
is  sufficient  to  entitle  the  garnishee  to  be  discharged.7  In 
fact  it  is  within  the  court's  discretion  to  refuse  to  allow  an 
amended  and  additional  answer  in  any  case.8 

1.  Ullman   v.  Eggert,   30  111.  App.  5.  Pollard  v.  Mobile  Savings  Bank, 
31°-  60  Miss.  946. 

2.  Carrique  v.  Sidebottom,  3  Mete.  6.  Smith  v.  Brown,  5  Cal.  118. 
(Mass.)  297.  7.  Milliken  v.  Mannheimer,  49  Minn. 

3.  Davis  v.   Oakford,    11   La.  Ann.  521,  52  N.  W.  Rep.  139. 

379;  Rosev.Whaley,  14  La.  Ann.  374;  8.  Soule  v.   Kennebec    Maine    Ice 

Tapp  v.  Green,  22  La.  Ann.  42.  Co.,  85  Me.  166,  27  Atl.  Rep.  92. 

But  it  is  within  the  discretion  of  the  A  garnishee  has  no  right  to  make 

court  in  Louisiana  to  allow  an  amend-  an  amended  disclosure  while  an  ex- 

ment.     Rose  v.  Whaley,  14  La.  Ann.  ception  is  pending  to  the  rule  of  the 

37^-  court  charging  him.     American  But- 

4.  Thomas   v.   Fuller,  26  La.  Ann.  tonhole,  etc.,  Co.  v.  Burgess,  75  Me  52 
625. 
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In  Tennessee  it  has  been  said  that  since  the  answer  of  the 
garnishee  is  conclusive,  the  court  may  compel  an  amended 
answer  where  the  first  answer  is  imperfect.1 

§  634.  Interpretation  of  the  answer — (a)  Construed  most 
strongly  against  the  garnishee. — The  garnishee's  answer  is 
the  evidence  on  which  the  plaintiff's  judgment  against  the 
garnishee  must  be  founded.  It  is  evidence  on  the  part  of  the 
plaintiff,  and  is,  in  fact,  the  plaintiff's  only  evidence  against 
the  garnishee.  It  is  also  the  only  evidence  on  which  the  gar- 
nishee's case  is  founded  ;  therefore,  to  support  a  judgment  for 
the  plaintiff,  it  should  show  unmistakably  by  its  terms  that 
the  garnishee  is  indebted  to  the  principal  defendant ;  or, 
to  warrant  a  judgment  discharging  the  garnishee,  it  should 
show  to  a  certainty  that  the  garnishee  is  not  indebted  to  the 
principal  defendant.  It  is  then  necessary  that  the  court 
should,  before  entering  judgment  in  the  garnishment  proceed- 
ings, interpret  the  answer  and  arrive  at  its  unmistakable  mean- 
ing. Because  of  this,  the  answer  should  contain  positive 
statements  relating  to  his  liability  to  the  defendant,  as  herein- 
before shown.2  If  the  garnishee  has  not  positive  knowledge, 
he  may  apply  to  the  court  to  grant  him  time  to  obtain  knowl- 
edge of  the  facts  of  which  he  was  doubtful.  The  court  will 
interpret  the  answer  according  to  its  terms.  The  garnishee 
has  it  in  his  power  to  make  a  positive  statement,  either  of  his 
own  knowledge  or  on  information  and  belief ;  and  that  the 
garnishee  may  be  impelled  to  make  the  clearest  possible  state- 
ment of  the  facts  regarding  his  contract  relationship  with  the 
principal  defendant,  the  court  will  make  no  presumption  in 
his  favor,  but  will  construe  the  terms  of  the  answer  most 
strongly  against  the  garnishee  when  such  answer  is  evasive, 
uncertain,  or  ambiguous.3     But  it  will  not  carry  this  policy  to 

1.  Moore  v.  Green,  4  Humph.  Aiken,  3  Pick.  (Mass.)  1,  4;  Clark  v. 
(Tenn.)  298.  Brown,  14  Mass.  271;    Cleveland  v. 

2.  Ante,    §§622-631.  Clap,   5   Mass.   201;     Sebor  v.   Arm- 

3.  Crain  v.  Gould,  46  111.  293 ;  Brain-  strong,  4  Mass.  206 ;  Ripley  v.  Sever- 
ard  v.  Shannon,  60  Me.  342 ;  Matthews  ance,  6  Pick.  (Mass.)  474;  Scott  v. 
v.  Dare,  20  Md.  248;  Kelly  v.  Bow-  Ray,  18  Pick.  (Mass.)  360;  Ormsbee 
man,  12  Pick.  (Mass.)  383;    Harris  v.  v.  Davis,  5  R.  I.  442. 
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the  extent  of  contradicting  the  plain  meaning  of  the  language 
used.1 

An  answer  admitting  property  in  the  hands  of  the  garnishee 
belonging  to  the  defendant  but  containing  doubtful  and  indefi- 
nite statements  as  to  the  quantity  and  value  of  it,  will  war- 
rant a  judgment  against  the  garnishee,  unless  his  disclosure 
clearly  shows  him  entitled  to  be  discharged.  It  is  his  busi- 
ness to  keep  an  exact  account  with  his  creditor,  and  he  is  pre- 
sumed to  know  the  condition  thereof.2  Where  a  garnishee  an- 
swered merely  "  that  he  had  in  his  possession  a  sum  of  money 
belonging  to  the  defendant  in  attachment,  but  which  he  was 
informed  by  him  was  paid  over  to  another  person,  but  that 
person  had  given  no  notice  of  any  claim  to  it,"  the  answer  was 
said  to  be  sufficient  to  charge  the  garnishee.8  A  garnishee's 
answer,  admitting  in  effect  that  he  had  in  his  possession  funds 
belonging  to  the  defendant,  he  refusing  upon  special  inter- 
rogatories to  state  the  amount,  will  warrant  a  judgment  against 
him,  and  that  in  an  amount  sufficient  to  satisfy  the  plaintiff's 
demand.4  A  showing  that  the  garnishee  was  indebted  to  the 
principal  defendant  on  the  evening  of  the  day  previous  to  that 
on  which  the  process  was  served  upon  him,  will  raise  the  pre- 
sumption that  he  was  indebted  at  the  time  of  service,  and  will 
warrant  a  judgment  against  him.5  An  answer  by  an  attorney 
who  had  been  a  garnishee,  on  a  suit  against  his  client,  admit- 
ting that  money  had  been  deposited  by  him,  but  alleged  it  was 
so  deposited  to  secure  him  for  service  rendered  and  to  be  ren- 
dered, sustained  a  judgment  against  him,  the  court  saying  that 
it  would  be  a  fraud  upon  creditors  to  allow  a  debtor  thus  to 
pledge  his  property  for  the  payment  of  contingent  liabilities.6 
A  garnishee  who  had  informed  the  plaintiff  before  suit  that  he 
had  enough  in  his  hands  to  pay  the  demand,  and  who  had 
then  paid  a  part  of  it,  was  afterwards  held  liable  in  garnish- 
ment to  pay  the  whole  where  he  put  in  an  evasive  answer.7     It 

1.  Sampson  v.  Hyde,  16  N.  H.  492.  5.  Hoops  v.  Culbertson,  17  Iowa  305. 

2.  Whitney  v.  Kelley,  67  Me.  377.  6.  Crain  v.  Gould,  46  111.  293. 

3.  Baker  v.  Moody,  1  Ala.  315.  7.  Keel  v.   Ogden,  5    T.    B.   Mon. 

4.  Gaty  v.  Franklin  Ins.  Co.,  12  La.  (Ky.)  362. 
Ann.  272. 
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has  been   said   in  California  that  when  it   is  evident  the  gar- 
nishee is  acting  in  bad  faith  in  denying  his  indebtedness,  or 
by  asserting  a  claim   himself,  his  answer  may  be  regarded  as 
fraudulent.1      And  in  Texas,  where  a  garnishee  answered  that 
he  was  "not   indebted  to  either  of  the  debtors    and  did  not 
know  any  one  who  was,"  judgment  against  him  in  the  trial 
court  was  supported  by  the  supreme  court.2      On  the  contrary 
a  bank  as  garnishee,  answering  that  it  owed  the  debtor  noth- 
ing at  the  time  it  was  served  with  process,  and  stating  that  he 
owed   it  and  still  owes  it  a  certain  sum  ;  that  he  owns  sixty 
shares  of  stock  in  the  bank  at  the  time  of  service,  but  the  stock 
was  and  still  is  pledged  to  a  third  person  for  its  full  value,  and 
that  the  debtor  had  no  interest  in  the  bank  at  the  time  of 
service,  nor  at  the  time  of  answer,  except  the  stock  mentioned, 
did  not  warrant  a  judgment  against  the  garnishee,  although 
the  answer  did  not  state   specifically  that  he  did  not  owe  the 
principal  defendant  at  the  time  of  the  answer,  nor  that  he  did 
not  then  own  stock  in  the  bank.     There  was  no  willful  failure 
or  refusal  to  make  a  full  answer.3 


§635.  (b)  Will  be  considered  as  a  whole.— In  interpreting 
the  answer  of  the  garnishee,  the  court  will  consider  the  natural 
import  of  the  language  of  the  answer  and  be  controlled  by  it. 
The  garnishee  is  to  be  charged  or  not,  according  to  the  evi- 
dence offered  by  the  whole  of  the  answer,  and  no  part  of  it  can  be 
excluded  merely  because  it  is  not  positive  or  is  stated  upon  in- 
formation and  belief.4  The  garnishee  will  be  charged  or  dis- 
charged according  to  the  preponderance  of  the  evidence  offered 
by  the  whole  of  the  answer,  for  the  answer  is  the  evidence 
which  must  support  the  judgment,  and  it  is  for  the  plaintiff  to 
prove,  by  the  answer,  the  allegations  of  his  affidavit  and  not 
for  the  garnishee  to  disprove  them.5 

1.  Parker  v.  Page,  38  Cal.  522.  107  Mass.   116;  Porter  v.   Stevens,  9 

2.  Melton  v.Lewis, 74 Tex.  411, 12  S.  Cush.  (Mass.)  530;  Sexton  v.  Amos, 
W.  Rep.  93.  39  Mich.  695. 

3.  First  Nat.   Bank    v.   Robertson,  5.  Cardany  v.  N.  E.  Furniture  Co., 
3  Tex.  Civ.  App.  150  22  S.  W.  Rep.  100.  107  Mass.  116. 

4.  Cardany  v.  N.  E.  Furniture  Co., 
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§  636.  (c)  Will  be  accepted  as  true. — In  construing  the  an- 
swer, the  court  will  accept  its  statements  as  true,  until  it  is 
traversed  and  conclusively  shown  to  be  untrue.  Whether  it 
contains  a  denial  of  an  affirmation  of  new  matter,  it  will  be  ac- 
cepted as  proof  until  it  is  overthrown  by  evidence,  and  the 
rights  of  the  parties  will  be  determined  by  its  statements.  It 
will  not  be  deemed  to  be  untrue  merely  because  it  is  not  suf- 
ficiently full,  or  because  its  statements  may  be  open  to  some 
suspicion.1 

The  rule  regarding  the  conclusiveness  of  the  answer  applies 
only  as  to  the  statement  of  facts  which  are  relevant  to  the  issue 
and  directly  concern  the  garnishee's  liability.  When  he  sets 
up  rights  or  draws  conclusions  resulting  from,  or  arising  out 
of,  the  facts  stated,  such  rights  or  conclusions  are  subject  to 
the  inspection  or  revision  of  the  court.2   And  the  plaintiff  may 

1.  Hamilton  v.  Hill,  86  Me.  137,  29  Rapelye,  2  Stew.  (Ala.)  86.  As  to  the 
Atl.  Rep.  956;  Robinson  v.  Rapelye, 
2  Stew.  (Ala.)  86;  Meadowcroft  v. 
Agnew,  89  111.  469;  Rankin  v.  Si- 
monds,  27111.  352;  Pierce  v.  Carleton, 
12  111.  358;  Manowsky  v.  Conroy,  33 
111.  App.  141 ;  Chicago  &  E.  I.  R.  R.  Co. 
v.  Blagden,  33  111.  App.  254 ;  Meeker  v. 
Sanders,  6  Iowa  61 ;  Cairo,  etc.,  R.  R. 
Co.  v.  Killenberg,  82  111.  295 ;  Wilder  v. 
Shea,  13  Bush3(Ky.)  128 ;  Hehne  v.Pol- 
lard,  14  La.  Ann.  306;  Barnes  v.  Way- 
land,  14  La.  Ann.  791 ;  Coleman  v.  Fen- 
nimore,  16  La.Ann.  253 ;  Henry  v.Bew, 
43  La.  Ann.  476,  9  So.  Rep.  101 ;  Sted- 
man  v.  Vickery,  42  Me.  132;  Plummer 
v.  Rnndlett,  42  Me.  365 ;  Fay  v.  Sears, 
111  Mass.  154;  Forseth  v.  Shaw,  10 
Mass.  253 ;  Hatch  v.  Smith,  5  Mass.  42, 
49;  Whitman  v.  Hunt,  4  Mass.  272; 
Sexton  v.  Amos,  39  Mich.  695;  Davis 
v.  Knapp,  8  Mo.  657 ;  Ronan  v.  Dewes, 
17  Mo.  App.  306;  Reinhart  v.  Empire 
Soap  Co.,  33  Mo.  App.  24;  Sise  v. 
Drew,  18  N.  H.  409;  Burnham  v. 
Dunn,  35  N.  II.  556. 

The  garnishee  will  he  discharged 
unless  the  answer  clearly  shows  that 
he   should   be  charged.     Robinson  v. 


"Effect  of  the  Answer,"  see  post, 
§638. 

But  where  it  first  admits  an  indebt- 
edness, he  will  be  charged  unless  he 
himself  shows  clearly  that  he  should 
be  discharged.  Giddingsv.  Coleman, 
12  N.  H.  153. 

And  if  he  deny  an  indebtedness 
and  state  circumstances  and  facts 
which  show  an  indebtedness,  he  will 
be  charged.  Perine  v.  George,  5  Ala. 
641. 

A  replication  filed  by  the  plaintiff, 
stating  that  the  matters  contained  in 
the  answer  "  are  wholly — except  so  far 
as  respondent  charges  himself  with" 
a  particular  fund  which  is  mentioned, 
is  not  a  sufficient  traverse  and  the  an- 
swer will  stand  admitted.  The  court 
can  not  supply  the  omission  of  ili<k 
word  "false"  or  "untrue,"  by  in- 
tendment, although  the  intent  of  the 
pleader  to  deny  the  answer  is  obvious. 
Truittv.  Griffin,  61  111.  26. 

2.  Lamb  v.  Franklin  Man.  Co.,  18 
Me.  187;  Plummer  v.  Rundlett,  42  Me. 
365. 
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allege  and  prove  other  facts,  not  stated  or  denied  by  the  per- 
son served  as  trustee,  which  may  be  material  to  the  case;  and 
such  proof  will  be  considered  in  deciding  the  issue  upon  an 
examination  of  all  the  evidence.1  But  neither  party  can  allege 
and  prove  any  other  facts  except  such  as  are  neither  alleged  or 
denied  by  the  garnishee.2 

The  rule  which  accepts  the  answer  as  a  statement  of  the 
truth  does  not  exclude  the  application  of  the  ordinary  rule  re- 
garding the  necessity  for  a  preponderance  of  evidence  on  which 
to  support  a  judgment.3 

§  637.  ( d )  Default  interpreted  as  an  admission  of  indebted- 
ness— When  a  garnishee  fails  to  answer  within  the  time  al- 
lowed him  for  that  purpose  his  neglect  so  to  do  is  interpreted 
to  be  an  admission  of  his  liability  to  the  defendant,  and  on 
this  interpretation  a  judgment  (final  or  conditional  according 
to  the  local  procedure  of  the  state)  will  be  entered  against  him.4 
His  default  is  an  admission,  or  quasi  admission,  of  his  liabil- 
ity. Whenever  it  is  considered  to  be  an  admission  he  is  es- 
topped thereafter  from  interposing  a  defense.  When  it  is  only 
a  quasi  admission,  no  final  judgment  can  be  entered  against 
him  until  he  is  in  some  manner  notified  of  such  default  and 
given  an  opportunity  to  defend.5 

In  Pennsylvania  on  default  of  answer  the  plaintiff  is  en- 
titled to  a  rule  on  the  garnishee  to  answer,  and  this  rule  is  one 
of  right.6  In  Illinois  filing  interrogatories  and  giving  time 
and  opportunity  for  the  garnishee  to  answer  them,  or  the 
taking  of  a  conditional  default,  and  having  a  scire  facias  to 
issue  against  the  garnishee,  is  an  indispensable  prerequisite  to 

1.  Fletcher  v.  Clarke,  29  Me.  485.         Freeman  v.  Miller,  51  Tex.  443;  Har- 

2.  Gouch  u.Tolinan,  10Cush.(Mass.)     mon  v.  Harwood,  35  Vt.  211. 

104.  5.  A  default  entered  before  the  ex- 

3.  Kelley  v.  Weymouth^  68  Me.  197.  piration  of  the  time  given  in  which 
Further  as  to  proceedings  when  the  garnishee  may  file  his  answer 
answer  unsatisfactory,  see  post,  §  651 .  will  be  set  aside  on  motion  or  reversed 

4.  Whiteside  v.  Tunstall,  17111.  258;  on  error.  Randolph  v.  Peck,  4  Ala. 
Sturges  v.  Kendall,  2  La.  Ann.  565;  389. 

Henry  v.Bryce,  11  La.  Ann.  691 ;  Eddy        6.  Dougherty  v.  Thayer,  78  Pa.  St. 
u.    Providence    M.    Co.,   15   R.  I.  7;     172. 
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obtaining  a  final  judgment  against  him.1  But  if  he  is  de- 
faulted for  want  of  a  sufficient  answer  and  neglects  to  appear, 
relying  upon  the  sufficiency  of  his  answer,  judgment  will  be 
entered  against  him,  and  he  can  not  thereafter  procure  a  re- 
view on  a  writ  of  certiorari.2  Likewise  in  Iowa,  no  final  judg- 
ment will  be  entered  against  the  garnishee  until  he  has  had  an 
opportunity  to  show  cause  why  an  execution  should  not  issue 
against  him.3  But  he  is  not  entitled  to  such  privilege  where, 
after  a  default  has  been  set  aside,  he  suffers  a  second  default  to 
be  entered  against  him.4 

A  default  is  proper  also  where  a  garnishee,  instead  of  answer- 
ing interrogatories  propounded,  makes  a  general  denial  of  his 
indebtedness.  Further  it  is  not  necessary  for  the  commis- 
sioner appointed  to  take  such  interrogatories,  to  certify  that  the 
garnishee  has  failed  to  answer  as  required.5 

No  default  can  be  entered,  however,  where  the  plaintiffs 
have  consented  to  a  continuance  pending  a  motion  to  quash 
the  writ.6  Further,  where  the  garnishee  is  present,  at  the  time 
set  for  him  to  show  cause,  and  the  plaintiff  does  not  appear, 
the  garnishment  proceedings  are  ended  and  the  subsequent 
appearance  of  both  plaintiff  and  garnishee  can  not  affect  the 
rights  acquired  by  third  persons,  even  though  such  third  per- 
son claim  as  an  assignee  of  the  principal  defendant  on  the 
same  day  the  writ  of  garnishment  issued.7  On  the  same  prin- 
ciple where  a  garnishee  appears  on  the  day  he  should  make 
answer,  and  the  plaintiff  declines  or  is  not  prepared  to  take 
the  answer,  the  garnishment  writ  will  be  dismissed  and  the 
garnishee  discharged  from  liability  to  answer.8    Again,  where 

1.  Williams  v.  Vanrnetre,  19111.293;  swers  in  the  county  of  his  residence 
Michigan,  etc.,  R.  R.  Co.  v.  Keohane,  to  interrogatories.  "Cohn  v.  Tillman, 
31   111.    144;    Rielly  v.  Prince,  37  111.     66  Tex.  98,  18  S.  W.  Rep.  111. 

APP-  102-  5.  Selman  v.  Orr,  75  Tex.  528,  12  S. 

2.  Rielly  v.  Prince,  37  111.  App.  102.  W.  Rep.  697. 

3.  McDonald  v.Finney,  87  Iowa  529,  6.  Laflin  "&  Rand  Powder  Co.  v. 
54  N.  W.  Rep.  476.  Baltimore  and  Ohio  R.  R.  Co.,  63  Md. 

4.  In    Texas    judgment  by  default  76. 

can  not  be  entered  against  the  gar-        7.  Johnson  v.  Dexter,  38  Mich.  695. 
nishee  in  another  county  without   a        8.  Ogden  v.  Mills,  3  Cal.  253. 
commission    first  issuing  to  get   an-        In  this  case  no  action    was   taken 
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a  garnishee  appeared  in  court  ready  to  make  his  answer,  and 
the  time  for  making  such  answer  was  deferred  by  an  arrange- 
ment with  the  plaintiff's  attorney,  and  then  in  the  absence  of 
the  garnishee  a  default  was  entered,  such  default  was  set  aside 
on  application  therefor.1 

§  638.  Effect  of  the  answer — (a)  Generally. — The  answer 
is  evidence  for  the  plaintiff,  and,  when  uncontradicted,  will  be 
deemed  to  be  true,  and  will  determine  how  far  the  garnishee 
is  chargeable  when  such  answer  appears  to  be  full  and  true.2 
Under  some  statutes  the  answer  has  been  deemed  to  be  final 
and  could  not  be  controverted  on  the  ground  that  a  plaintiff 
could  not  impeach  his  own  testimony,  but  the  more  recent 
statutes  are  permitting  it  to  be  contradicted  and  modified  in  the 
manner  hereinafter  shown.3  It  is  prima  facie  evidence  of  the 
truth  of  the  facts  stated  within  it,  as  between  the  parties  to  the 
suit.  In  any  event  it  is  taken  as  full  proof  until  it  is  contra- 
dicted by  other  evidence,  and  such  judgment  may  be  rendered 
thereon  as  is  proper  upon  the  statement  of  facts  which  it  con- 
tains.* 

Under  the  old  garnishment  law  the  answer  was  conclusive 
proof  and  could  not  be  contradicted.5  But  under  the  newer 
garnishment  law  it  is  taken  as  prima  facie  evidence  of  the  mat- 
ters contained  and  between  the  parties  to  the  suit.     It  may  be 

until  a  term  had  elapsed,  the  expira-  383,    386 ;    Stackpole   v.   Newman,  4 

tion  of  which  term  barred  the  plaint-  Mass.  85;  Barker  v.  Taber,  4   Mass. 

iff  from  further  action.  81 ;  Vanderhoof  v.  Holloway,  41  Minn. 

1.  Hueskamp    v.  Van    Leuven,  56  498,  43  N.   W.   Rep.   331;    Chase  v. 
Iowa  653.  North,  4  Minn.  381 ;  Williams  v.  Jones, 

2.  Hamilton  v.  Hill,  86  Me.  137,  29  42  Miss.  270;  Davis  v.  Knapp,  8  Mo. 
Atl.  Rep.  956 ;  ante,  §  634.  657 ;    Raymond   v.  Narragansett  Tin- 

3.  Post,§  651.  ware   Co.,  14   R.«  I.   310;  McGraw  v. 

4.  Illinois  Central  R.  R.  Co.  v.  Cobb,  Memphis  &  O.  R.  R.  Co.,  5  Coldw. 


48  111.  402;  Flash  v.  Norris,  27  La 
Ann.  93 ;  Helme v.  Pollard,  14  La.  Ann 
306;  McDowell  v.  Crook,  10  La.  Ann 
31;  Bartlett  v.  Wilbur,  53  Md.  485 
Hawes  v.  Langton,  8  Pick.  (Mass.)  67 ; 


(Tenn.)  434;  Brown  v.  Slate,  7  Humph. 
(Tenn.)  112 ;  Perea  v.  Colo.  Nat.  Bank, 
(N.  Mex.)  27  Pac.  Rep.  322. 

5.  Cole  v.  Sater,  5  Minn.  468 ;  Hawes 
v.  Langton,  8  Pick.  (Mass.)  67;  Hack- 


Kelly  v.  Bowman,  12  Pick.  (Mass.)    ley  v.  Kanitz,  39  Mich.  398. 
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■contradicted  in  the  manner  provided  by  statute,  and  the  truth 
of  the  answer  becomes  a  question  of  fact  for  the  jury.1 

Where  there  are  several  answers,  each  garnishee  is  to  be  held 
liable  or  discharged  on  the  facts  disclosed  in  his  own  answer 
alone.  The  facts  stated  in  the  answer  of  another  can  not  be 
construed  as  evidence  against  one.2  A  garnishee's  own  answer 
is  the  only  evidence  that  can  be  introduced  in  the  proceeding 
against  him,3  except  when  an  issue  is  raised  on  an  insufficient 
answer.4 

Only  evidence  between  the  parties  to  the  suit. — The  rule  relating 
to  the  effect  of  the  garnishee's  answer  as  evidence  and  the  con- 
clusiveness thereof  relates  only  to  questions  arising  between 
the  parties  to  the  garnishment  proceeding.5  It  is  not  evidence 
against  a  stranger  to  the  proceedings;6  nor  is  it  evidence  even 
against  an  intervener  claiming  to  be  an  assignee  of  the  de- 
fendant.7 

It  must  be  remembered,  however,  that  the  statutory  answer 
of  a  garnishee  will  have  no  effect  whatever,  unless  judgment 
against  the  defendant  is  entered  in  the  main  action,  for  the 
garnishment  is  an  ancillary  proceeding  and  can  not  stand 
alone.8 

§  639.  (b)  Does  not  of  itself  discharge  garnishee. — A  gar- 
nishee who  filed  an  answer  in  a  garnishment  proceeding  is 
thereafter  considered  as  continuing  before  the  court  for  the  pur- 
pose of  receiving  its  judgment.9  But  he  is  entitled  to  a  dis- 
charge if  no  judgment  is  entered  against  him.10 

1.  Perea  v.  Colo.  Nat.  Bank,  —  N.  7.  Bassett  v.  Garthwaite,  22  Tex. 
Mex.  — ,  27  Pac.  Rep.  322;  Mason  v.    230. 

McCampbell,  2  Ark.  506;  post,  §  651.  8.  Frisk  v.  Reigelinan,  75  Wis.  499, 

2.  Moore  v.  Green,4  Humph.  (Tenn.)  43  N.  W.  Rep.  1117 ;  ante,  §§  3,  487  and 
299;  Rundlet  v.  Jordan,  3  Me.  47.  613. 

3.  Hackley  v.  Kanitz,  39  Mich.  398.  9.  Lockhart  v.  Johnson,  9  Ala.  223. 

4.  Post,  §651.  Even  though  it  denies  all  liability  to 

5.  Pitts  v.  Mower,  18  Me.  361;  Mc-  the  defendant.  American  Distributing 
Clellan  v.  Young,  17  Ala.  498 ;  Bassett  Co.  v.  Distilling,  etc.,  Co.,  24  Civ.  Proc. 
v.  Garthwaite,  22  Tex.  230.  Rep.  245,  33  N.  Y.  S.  546. 

6.  McClellan  v.  Young,  17  Ala.  498.  10.  Cheatham     v.     Trotter,    Peck 

(Tenn.)  198. 
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Furthermore,  although  a  garnishee  is  discharged  by  the  trial 
court,  a  removal  of  the  cause  to  a  court  of  review  will  continue 
him  as  a  party  to  the  proceeding,  and  he  will  be  bound  accord- 
ingly.1 In  an  oral  case  in  Massachusetts  the  court  of  common 
pleas  discharged  a  garnishee  after  he  had  answered.  The  cause 
was  removed  to  the  supreme  court  and  the  discharge  was  held 
to  be  void,  the  court  saying  that  the  garnishee  must  follow  the 
cause  into  the  supreme  court,  and,  if  required,  must  there  an- 
swer interrogatories.2  In  Michigan  this  is  controlled  by  statute, 
and  although  a  judgment  is  entered  in  favor  of  the  defendant, 
the  garnishee  is  not  thereby  released  if  an  appeal  is  taken  from 
the  proceedings  because  "no  final  determination"  has  been 
reached.3 

§  640.  (c)  Admission  of  indebtedness  will  warrant  a  judg- 
ment for  the  plaintiff .— When  the  answer  of  the  garnishee  ad- 
mits a  legal  indebtedness  to  the  defendant,  or  the  possession 
of  property  belonging  to  him,  the  answer  will  entitle  the 
plaintiff  to  a  judgment  against  the  garnishee,  and,  if  the  judg- 
ment has  been  entered  against  the  principal  defendant,  will 
entitle  the  plaintiff  to  appropriate  the  fund  or  property  to  the 
satisfaction  of  his  demand.  The  admission  that  there  are 
credits  or  effects  in  his  hands  is  equivalent  to  a  tender  of  them, 
to  answer  the  purpose  of  the  process  ;  and  the  plaintiff  may 
take  judgment  accordingly.  But  if  the  fund  be  not  payable, 
or  the  defendant  not  entitled  to  the  possession  of  the  property, 
no  final  judgment  can  be  entered  and  execution  issued  until  it 
is  so  payable  or  deliverable.  But  judgment  may,  in  some 
states,  be  rendered  against  him  with  a  stay  of  execution  until 
the  maturity  of  the  demand.4 

1.  Lehman  v.Hudmon,  85  Ala.  135,4  to  enable  him  to  make  a  proper  answer. 
So.  Rep.  741;  Boynton  v.  Foster,  7  Lehman  v.  Hudmon,  85  Ala.  135,  4  So. 
Mete.  (Mass.)  415.  Rep.  741. 

Where  garnishee  filed  a  written  an-  2.  Boynton  v.  Foster,  7  Mete.  (Mass.) 
swer  in  a  justice's  court  and  failed  to    415. 

appear  and  claim  his  privilege  of  filing        3.  Erickson  v.  Duluth,  S.  S.  &  A.  Ry. 
a  new  answer  in  the  circuit  court,  he    Co.,  —  Mich.  — ,  63  N.  W.  Rep.  420. 
was  not  allowed  to  object  that  the        4.  Mims  v.  Parker,  1  Ala.  421 ;  Cot- 
cause  was  tried  without  a  continuance    trell  v.  Varnum,  5  Ala.  229 ;  McKee  v. 
Att.  67 
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When  the  garnishee  has  admitted  an  indebtedness,  he  will 
be  charged,  unless  he  shows  himself  clearly  entitled  to  be  dis- 
charged. Having  once  admitted  his  liability  the  burden  rests 
upon  him  to  show  the  contrary.1  It  has  been  said  that  he 
must  show  this  by  evidence  of  as  high  a  nature  as  that  in  his 
disclosure  of  facts  known  to  himself.2  It  has  been  still  further 
said  that  where  he  has  made  a  full  disclosure,  and  the  facts 
which  he  has  stated  clearly  show  his  liability,  his  denial  of 
indebtedness  thereafter  will  be  immaterial  and  unavailing.3 

When  the  answer  of  the  garnishee  admits  that  he  had  prop- 
erty in  his  hands  belonging  to  the  defendant  at  the  time  of  the 
service  of  process,  but  that  he  held  it  as  a  pledge  to  secure  a 
demand  which  he  had  against  the  defendant,  judgment  can 
only  be  entered  against  him  for  the  difference  between  the 
value  of  such  property,  if  sold,  and  his  demand  against  the 
defendant.4  But  if  the  property  was  stated  to  be  a  note  for  a 
sum  larger  than  the  debt,  and  the  garnishee  state  that  he  has 
sold  the  note  for  the  amount  of  his  demand,  he  will  neverthe- 
less be  chargeable  for  the  remainder,  unless  he  state  that  the 
sale  was  made  in  good  faith  and  for  a  fair  price.5 

An  answer  of  a  garnishee  who  admits  an  interest  to  the  de- 
fendant, in  which  indebtedness  another  person  has  an  interest, 
and  that  person  is  brought  into  the  suit  in  the  manner  provid- 
ed by  the  statute,  and  makes  default,  the  garnishee's  answer 

Anderson,  35  Ind.  17;    Weymouth  v.  compelled  to  pay  the  same  demand  to 

Penobscot  Log-Driving  Co.,  75  Me.  41 ;  another  party.     Pierce  v.  Carleton,  12 

Dolby  v.  Tingley,  9  Neb.  412;  Newlin  111.  364. 

v.  Scott,  26  Pa.  St.  102;   Simmons  v.  Therefore,  where  an  answer  shows 

Carmichael,  (Tex.  Civ.  App.)  28  S.W.  that  the  garnishee  has  become  indebt- 

Rep.  690.  ed  upon  negotiable  paper,  and  that  he 

1.  Scott  v.  Ray,  18  Pick.  (Mass.)  does  not  know  in  whose  hands  the 
360;  Fogg  v.  Worster,  49  N.  H.  503;  paper  now  is,  he  should  be  discharged; 
Giddings  v.  Coleman,  12  N.  H.  153.  but  where  his  answer  shows  that  the 

2.  Giddings  v.  Coleman,  12  N.  H.  paper  had  not  been  assigned  before 
153.  garnishment,   he   may   be  charged. 

3.  Millikenv.  Mannheimer,49Minn.  Daniel  v.  Rawlings,  6  Humph.  (Tenn.) 
521,  52  N.  W.  Rep.  139.  403;  ante,  §§567-569. 

There  should  be  no  judgment  en-        4.  Peaselee  v.  Doane,  39  N.  11.466; 
tered  against  a  garnishee  when  there    ante,  §  585. 
is  reason  to  believe  that  he  may  be        5.  Peaselee  v.  Doane,  39  N.  H.  466. 
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will  not  then  warrant  a  judgment  for  the  plaintiff,  unless  it 
admitted  such  an  indebtedness  as  would  sustain  an  action  of 
debt  or  indebitatus  assumpsit.1 

To  support  a  judgment  for  the  plaintiff,  the  answer  of  the 
garnishee  must  admit  a  legal  indebtedness,  for  only  such  can 
be  reached  by  process  of  garnishment.2  Where,  therefore,  the 
only  claim  which  the  garnishee  owes  to  the  principal  defend- 
ant is  the  price  of  intoxicating  liquors  purchased  in  another 
state  for  the  purpose  of  illegal  sale  in  this  state,  the  garnishee 
will  be  discharged.3 

§  641.  (d)  Denial  of  indebtedness  will  defeat  recovery  by 
the  plaintiff. — If  the  answer  of  the  garnishee  deny  that  at  the 
time  of  service  of  process  upon  him  he  was  indebted  to  the  de- 
fendant, and  deny  that  he  then  had  property  in  his  hands  be- 
longing to  the  defendant, such  answer  will  not  support  a  judgment 
for  the  plaintiff.  If  the  plaintiff  does  not  file  interrogatories,  or 
take  steps  to  have  a  supplemental  answer  filed  or  an  issue  tried 
upon  the  answer,  no  judgment  can  be  entered  in  his  favor  and 
the  garnishee  will  be  entitled  to  be  discharged,  unless  such  al- 
legation in  the  answer  is  overthrown  by  statements  in  itself 
elsewhere  contained.  In  the  absence  of  fraud  there  is  no 
ground  for  charging  him  as  a  garnishee.4  But  if  the  gar- 
nishee's denial  of  indebtedness  be  overthrown  by  statements 
in  another  part  of  his  answer  of  circumstances  and  facts  which 
show  an  indebtedness,  he  may  be  held  liable  on   his  answer.5 

1.  Mobile,  etc.,  R.  R.  Co.  v.  Whit-  R.  R.  Co.  v.  Gallahue,  12  Gratt.  (Va.) 
ney,  39  Ala.  468 ;  ante,  §  482.  655. 

2.  Ante,  §§  475  and  482.  It  has  been  held  in  Maine  that  the 

3.  McGlinchy  v.  Winchell,  63  Me.  mere  general  denial  of  liability  by 
31;  ante,  §28.  the  garnishee  in  his  answer  will  not 

4.  Buford  v.  Welborn,  6  Ala.  818;  warrant  his  dismissal,  because  the  an- 
Hartman  v.  Olvera,  51  Cal.  501 ;  Den-  swer  is  merely  in  the  nature  of  a  plea, 
ver,  T.  &  Ft.  W.  R.  Co.  v.  Smeeton,  and,  before  he  can  be  dismissed,  the 
2  Col.  App.  126,  29  Pac.  Rep.  815 ;  Las-  answer  must  be  sustained  by  full  and 
chear  v.  White,  88  111.43;  Rippen  v.  satisfactory  disclosure  in  answer  to 
Schoen,  92  111.  229;  United  States  v.  the  plaintiff's  interrogatories.  Tooth- 
Langton,  5  Mason  280;  Farmers',  etc.,  aker  v.  Allen,  41  Me.  324. 

Bank  v.  Welles,  23  Minn.  475;  Burn-  5.  Perine  v.  George,  5  Ala.  641; 
ham  v.  Dunn,  35  N.  H.  556 ;  Carpenter  Cornish  v.  Russell,  32  Neb.  397,  49  N. 
v.  Gay,  12  R.  I.  306;  Baltimore,  etc.,     W.  Rep.  379. 
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But  where  he  substantially  denies  all  indebtedness,  the  fact 
that  his  answer  is  vague  and  uncertain  and  inartincialiy 
drawn  will  not  render  him  liable.1  But  doubtful  and  evasive  an- 
swers, and  deliberate  and  untruthful  denials,  will  give  ground 
for  judgment  against  the  garnishee.2  A  mere  failure  on  the 
part  of  the  garnishee  to  aver  in  his  answer  that  he  was  not  in- 
debted  to  the  defendant  at  the  time  of  the  service  of  process, 
is  not  of  itself  sufficient  to  warrant  a  judgment  against  him. 
Objection  to  the  answer  should  be  made  in  a  formal  manner  ; 
as  for  a  default,  or  by  proceedings  when  answer  is  unsatisfac- 
tory.3 

When  a  garnishee's  answer  shows  that  he  was  not  indebted 
to,  and  had  no  property  of,  the  defendant  at  the  time  of  serv- 
ice, he  can  not  be  held  to  answer  further  touching  his  future 
indebtedness.4  There  must  be  an  existing  liability  at  the  time 
of  service,  even  though  such  indebtedness  is  to  become  payable 
in  the  future.5 

§642.  (e)  Denial  of  "debt"  stops  proceedings  where  no 
personal  service. — The  effect  of  the  garnishee's  answer  when 
it  shows  that  he  is  not  indebted  to  the  principal  defendant, 
and  has  no  property  in  his  possession  belonging  to  the  princi- 
pal defendant,  is  to  put  a  stop  to  further  proceedings,  not 
only  against  the  garnishee  himself,  but,  when  there  has  been 
no  personal  service  upon,  or  personal  appearance  by,  the  prin- 
cipal defendant,  to   stop  further  proceedings  against    him  as 

1.  Smith  v.  Bruner,  23  Miss.  508;  3.  Little  v.  Nelson,  61  Miss.  672; 
Kiggins  v.  Woodke,  78  Iowa  34,  42  N.     ante,  §  636 ;  post,  §  651. 

W.  Rep.  576.  Bringing  property  into  court. — It  is 
A  statement  in  the  garnishee's  an-  sometimes  provided  that  upon  answer- 
swer  that  at  no  time  since  service  had  ing  and  admitting  the  possession  of 
he  any  "  property  of  the  defendant  in  property  of  the  defendant,  the  gar- 
his  hands  or  under  his  control  as  nishee  may  bring  such  property  into 
stated  by  the  plaintiff's  pleadings  or  court  and  claim  to  be  discharged  with 
otherwise,"  is  not  vague  and  uncer-  costs.  This  is  controlled  by  local 
tain,  but  clearly  denies  possession  of  statute  and  such  practice  is  not  gen- 
defendant's  property.  Kiggins  v.  eral.  Walker  v.  Bradley,  2  Ark.  578. 
Woodke,  (Iowa)  42  N.  W.  Rep.  576.  4.  Jones  v.  Howell,  16  Ala.  695. 

2.  Dawson  v.  Maria,  15  Oregon  556;  5.  Ante,  §  480. 
ante,  §  633. 
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well.  The  court  is  without  jurisdiction  to  proceed.  In  all  at- 
tachments where  the  defendant  is  not  himself  present  in  per- 
son, the  court  has  no  jurisdiction  over  him  except  to  the  ex- 
tent of  his  property  which  it  holds,  and  therefore  when  it 
holds  no  debt  of  other  property  it  has  not  anything  whatever 
upon  which  it  can  base  jurisdiction  to  enter  a  judgment  against 
him.  When  therefore  the  answer  of  a  garnishee  entitles  him 
to  a  dismissal  and  there  has  been  no  personal  service  or  appear- 
ance of  the  defendant,  the  plaintiff  must  impeach  the  truth  of  the 
garnishee's  answer,  or  the  answer  as  filed  will  cause  a  dismis- 
sal both  as  to  the  garnishee  and  the  principal  defendant,  with 
costs.1 

§  643.    (f )  Showing  uncertainty  of  indebtedness  discharg  ' 
the  garnishee.— To  support  a  judgment  for  the  plaintiff,  a  gr 
nishee's   answer  must  show   that  he  had  personal  property 
the  defendant  in  his  possession  at  the  time  of  service  of  p 
cess,  or  that  he  was  at  that  time   legally  indebted  to   hin 
which  debt   must  have  been  due  or  to  become  due  absolutely 
and  not  depending  upon  any  contingency  or  affected  by  exis 
ing  liens,4  and  must  have  been  such  a  debt  arising  upon  con- 
tract as  would  support  an  action  at  law,5  either  in  the  form  of 
debt  or  indebitatus  assumpsit.6     Therefore,  an  answer  free  from 
fraud  which,  after  being  construed  according  to  its  evident  in- 
tention,   express   or   implied,  leaves   it  doubtful  as  to  what 
amount,   if  any,   the  garnishee   is  indebted  to   the  principal 
defendant;   or  which   shows  that  his  liability   depends   upon 
some  occurrence  which  has  not  yet  happened;  or  to  which  it  is 
doubtful  that  it  will  ever  happen;  or  which  shows  an  uncer- 
tainty as  to  whom  the  indebtedness  is  payable,  will  not  make 
out  a  prima  facie  case  for  the  plaintiff,  and  will  not  warrant  a 
judgment  for  him  against  the  garnishee;  provided  such  uncer- 

1.  McGillin  v.  Claflin,  (Cir.  Ct.)   52  2.  Ante,  §476. 

Fed.  Rep.  657  ;  Bratton   v.  McGloth-  3.  Ante,  §  480. 

len,    20    Ala.    146;    Schoppenhast  v.  4.  Ante,  §481. 

Bol'lman,  21  Ind.  280;  Morris  v.  TJ.  P.  5.  Ante,  §475. 

Ry.  Co.,  56  Iowa  135 ;  Rose  v.  Whaley,  6.  Ante,  §  482. 
14  La.  Ann.  374. 
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tainty  continue  to  exist  at  the  time  of  filing  the  answer.  The 
answer,  if  made  in  good  faith,  must  clearly  and  unqualifiedly 
admit  an  indebtedness,  or  the  possession  or  money  or  at- 
tachable property,  belonging  to  the  defendant.  The  liability 
of  the  garnishee  will  never  be  presumed,  and  if  there  is  a 
reasonable  doubt  in  regard  thereto,  the  court  will  discharge 
him.1 


1.  White  w.  Hobart,90  Ala.  368,  7  So. 
Rep.  807;  Boyd  v.  Cobbs,  50  Ala.  82; 
Minis  v.  Parker,  1  Ala.  421 ;  Foster  v. 
Walker,  2  Ala.  177 ;  Presnoll  v.  Mabry, 
3  Port.  (Ala.)  105 ;  Smith  v.  Chapman, 
6  Port.  (Ala.)  365 ;  Allen  v.  Morgan, 
1    Stew.  (Ala.)   9;  King  v.  Murphy,  1 

•sjv.  (Ala.)  228;  Lundie  v.  Bradford, 
26  Ala.  512;  Voorhiesv.  Denver  Hard- 
ware Co., 4  Colo.  App.  428,36  Pac.  Rep. 
65;  Union  Pacific  Ry.  Co.  v.  Gibson, 
15  Colo.  299,  25  Pac.  Rep.  300;  King 
v.  Carbart,  18  Ga.  650;  Bivens  v. 
Harper,  59  111.  21 ;  Pierce  v.  Carleton, 
12  111.  358 ;  People  v.  Johnson,  14  111. 
342;  Hibbard  v.  Everett,  65  Iowa  372; 
Smith  v.  Clarke,  9  Iowa  241 ;  Morse  v. 
Marshall,  22  Iowa  290;  Church  v. 
Simpson,  25  Iowa  408;  Smith  v. 
Gower,  3  Mete.  (Ky.)  171;  Roth  v. 
Hotard,  32  La.  Ann.  280;  Estill  v. 
Goodloe,  6  La.  Ann.  122 ;  Toothaker  v. 
Allen,  41  Me.  324 ;  Comstock  v.  Far- 
num,  2  Mass.  96;  Harris  v.  Aiken,  3 
Pick.  (Mass.)  1;  Graves  v.  Walker, 
21  Pick.  (Mass.)  160;  Shearer  v. 
Handy,  22  Pick.  (Mass.)  417;  Driscoll 
v.  Hoyt,  11  Gray  (Mass.)  404;  Spears 
v.  Chapman,  43  Mich.  541;  Kraft  v. 
Raths,  45  Mich.  20;  Smith  v.  Holland, 
81  Mich.  471,45  N.  W.  Rep.  1017 ;  Kiely 
v.  Bertrand,  67  Mich.  332, 34  N.W.  Rep, 
674 ;  Spears  v.  Chapman,  43  Mich.  541 ; 
Schafer  v.  Vizena,  30  Minn.  387;  Mc- 
Quarry  v.  Geyer,  57  Mo.  App.  213; 
McEvoy  v.  Law,  9  Mo.  48;  Russell  v. 
Clingan,  33  Miss.  535;  Alleghany 
Savings  Bank  v.   Meyer,  59  Pa.  St. 


361;  Wetherill  v.  Flanagan,  2  Miles 
(Pa.)  243;  Turner  v.  Armstrong,  9 
Yerger  (Tenn.)  412;  Huff  v.  Mills,  7 
Yerg.  (Tenn.)  42;  Bullard  v.  Hicks, 
17  Vt.  198 ;  Wadsworth  v.  Clark,  14 
Vt.  139;  Masons.  Beebee,  44  Fed. 
Rep.  556. 

A  line  of  old  cases  held  that  the 
garnishee  would  be  held  liable  unless 
sufficient  matter  appeared  in  his  an- 
swer to  discharge  him.  Webster  v. 
Gage,  2  Mass.  503;  Shaw  v.  Bunker,  2 
Mete.  (Mass.)  376;  Winchester  v. 
Titcomb,  17  Pick.  (Mass.)  435;  Pat- 
terson v.  Buckmaster,  14  Mass.  144; 
Borden  v.  Sumner,  4  Pick.  (Mass.) 
265,  268 ;  Graves  v.  Walker,  21  Pick. 
(Mass.)  160;  Greenoughu.  Stevenson, 
5  Mass.  214,  218.  But  this  rule  is 
only  to  be  applied  to  cases  where, 
upon  some  part  of  his  answer,  which 
he  fails  to  explain,  he  appears  prima 
facie  to  have  goods,  effects  or  credits 
of  the  defendant  in  his  hands. 
Shearer  v.  Handy,  22  Pick.  (Mass.) 
417.  If  the  garnishee  discloses  the 
fact  that  he  gave  a  negotiable  promis- 
sory note,  but  does  not  know  who 
holds  it  or  whether  it  has  been  as- 
signed, he  must  be  discharged.  Huff 
v.  Mills,  7  Yerg.  (Tenn.)  42. 

A  statement  that  he  is  "well  satis- 
fied" that  one  of  the  notes  which  he 
gave  has  been  transferred  before  he 
was  summoned,  will  prevent  a  judg- 
ment being  entered  against  him  as  to 
that  note.  King  v.  Carhart,  18  Ga. 
650. 
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§644.  (g)  Showing  special  contract  subjects  the  plaintiff 
to  its  terras. — The  answer  of  a  garnishee  which,  admitting 
property  or  funds  in  his  hands  belonging  to  the  principal 
defendant,  shows  that  the  same  was  placed  in  his  hands  as 
security  for  some  bona  fide  indebtedness  or  legal  obligation  on 
the  part  of  the  defendant;  or  to  be  applied  to  the  payment  of 
certain  indebtedness ;  or  to  be  distributed  among  certain  per- 
sons; or  for  any  other  legal  purpose  indicated  by  special  in- 
structions or  special  contract  existing  between  the  garnishee 
and  the  principal  defendant ;  will  subject  the  plaintiff  to  the 
terms  of  such  contract,  or  conditions  of  such  instructions  or 
trust.  The  plaintiff  can  recover  no  more  than  the  surplus 
which  remains  after  the  satisfaction  of  the  lien,  or  the  carry- 
ing out  of  such  instructions,  or  the  fulfillment  of  such  trust, 
which  surplus  must  belong  to  the  principal  defendant  and  be 
susceptible  of  being  recovered  by  him  in  an  action  at  law,  ex 
contractu,  at  the  time  the  garnishee  is  charged  under  the  gar- 
nishment.1 

Can  not  affect  written  contract. — The  written  answer  of  a  gar- 
nishee, while  in  certain  senses  admitted  as  truthful  and  con- 
clusive evidence,2  can  not  be  admitted  as  evidence  to  contra- 
dict, vary  or  control  the  effect  of  a  written  contract  to  which 
the  garnishee  was  a  party  with  the  principal  debtor.3 

§645.  (h)  Showing  joint  indebtedness  when  defendant  is 
sole,  and  vice  versa. — To  warrant  a  judgment  for  the  plaintiff, 
the  answer  of  the  garnishee  must  show  a  liability  from  him  in 
the  identical  character  or  capacity  in  which  he  is  summoned  ; 
and  to  the  defendant  in  the  identical  character  or  capacity  in 
which  he  is  sued.  If  the  garnishee  has  been  summoned  in 
his  individual  capacity  he  can  not  be  held  on  an  answer  which 

1.  Hawthorn  v.  Unthank,   52  Iowa  Felt,  7  Gray  (Mass.)  491 ;   Swisher  v. 

507;  Boston  Loan  &  Trust  Co.  v.  Or-  Fitch,  9  Miss.  (1  Smed.  &  M.)  541; 

gan,  53  Kan.  386,  36  Pac.  Rep.  733;  Kaley  v.  Abbot,  14  N.  H.  359;  Moses 

Roth   v.   Hotard,   32   La.    Ann.   280;  v.   McMullen,  4  Coldw.   (Tenn.)  242; 

O'Brien  v.  Collins,  124  Mass.  98 ;  Giles  ante,  §  584,  585,  531,  475-482. 
v.  Ash,  123  Mass.  353 ;  Sebor  v.  Arm-        2.  Ante,  §  635. 
strong,    4    Mass.     206;    Richards    v.        3.  Currier  v.  Taylor,  19  N.  H.  189. 
Stephenson,   99   Mass.   311;    Lane  v. 
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shows  a  liability  of  a  firm  of  which  he  is  only  a  member;1  nor 
where  he  negatives  the  separate  liability  with  which  he  is 
sought  to  be  charged.2  Likewise,  if  he  has  been  summoned 
and  sought  to  be  charged  on  a  joint  liability,  he  can  not  be 
held  liable  on  an  answer  which  discloses  an  individual  indebt- 
edness.3 But  if  one  of  joint  garnishees  admits  a  joint  liability 
of  himself  and  others  to  the  defendant,  and  states  the  joint  ac- 
count between  the  parties,  the  answer  is  prima  facie  sufficient.4 
Again,  an  answer  of  a  garnishee  in  an  action  against  a  sole 
defendant,  admitting  a  liability  to  him  and  another  person 
jointly,  will  not  warrant  a  judgment  in  favor  of  the  plaintiff.5 
Nor  will  an  answer  admitting  a  liability  to  one  of  two  joint 
defendants  entitle  the  plaintiff  to  a  judgment  against  the  gar- 
nishee, unless  one  of  the  joint  defendants  could  have  recovered 
in  an  action  against  such  garnishee.6 

§646.  (i)  Effect  of  answer  when  proceedings  irregular — 
Waiver. — As  hereinbefore  stated,7  the  appearance  and  answer 
of  the  garnishee  can  not  give  the  court  jurisdiction,  because 
jurisdiction  must  be  obtained  by  the  service  prescribed  by  the 
statute;  but  where  jurisdiction  has  been  acquired  over  the  sub- 
ject-matter of  the  garnishment  by  a  substantial  compliance 
with  the  requirements  of  the  statute,  then  an  appearance  and 

1.  Atkins  v.  Prescott,  10  N.  H.  120;  rejected  if  the  former  embrace  all  that 
Bean  v.  Barney,  10  Iowa  498.  was  required.     Wharton  v.  Chipman, 

2.  Wellover  v.  Soule,  30  Mich.  481.  15  Ind.  434. 

3.  Ford  v.  Dry  Dock  Co.,  50  Mich.  5.  Stillingsv.Young,161  Mass.287,  37 
358.  N.  E.  Rep.  175;  Hawesr.Waltham,  18 

4.  Hennessey  v.   Farrell,    4    Cush.  Pick.  (Mass.)  451;    Singer  v.  Towns- 
(Mass.)  267 ;  Pollock  v.  Jones,  96  Ala.  end,  53  Wis.  126. 

492,  11  So.  Rep.  529.  6.  Thompson  v.  Taylor,  13  Me.  420; 

For  if  the  plaintiff  be  dissatisfied  Gould  v.  Meyer,  36  Ala.  565. 

therewith  and  desire  the  answer  of  In  an  action  against  two  defendants, 

the   other    joint   defendants,    he   can  an  answer  admitting  a  liability  "to 

move  the  court  for  an  order  requiring  the  defendant,"  which  also  shows  to 

the  others  to  make  a  disclosure.    Hen-  which  defendant  he  is  indebted,  will 

nessey  v.  Farrell,  4  Cush.  (Mass.)  267.  warrant  a  judgment  against  him  for 

If  one  of  two  joint  garnishees  files  an  his  indebtedness  to  such  defendant, 

answer  regarding  the  joint  liability,  Gould  v.  Meyer,  36  Ala.  565. 

and  the  other  answers  regarding  his  7.  Ante,  §  610. 
separate  liability,  the  latter  may  be 
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answer  by  the  garnishee  will  waive  any  informalities  or  irreg= 
ularities  in  the  proceeding  which  are  not  in  themselves  juris- 
dictional defects.1 


1.  Smith  v.  Chapman,  6  Port.  (Ala.) 
365;  Gould  v.  Meyer,  36  Ala.  565; 
Ahrens&  Ott  Mfg.  Co.  v.  Patton  Sash, 
Door  and  Building  Co.,  94  Ga.  247,  21 
S.E.Rep.523;  Raymond??.  Rockland 
Co.,  40  Conn.  401;  Stevens  v.  Dill- 
man,  86  111.  233 ;  Truitt  v.  Griffin,  61 
111.  26;  National  Bank  v.  Titworth, 
73  111.  591 ;  American  Exchange  Nat. 
Bank  v.  Moxley,  50  111.  App.  314; 
Harris  v.  Somerset,  etc.,  Ry.  Co.,  47 
47  Me.  298 ;  Houston  v.  Wolcott,  1  Iowa 
86 ;  Keppel  v.  Moore,  66  Mich.  292,  33 
N.  W.  Rep.  499 ;  Aultman, Miller  &  Co. 
v.  Markley,  (Minn.)  63  N.  W.  Rep. 
1078;  Gates  v.  Tusten,  89  Mo.  13,  14 
S.  W.  Rep.  827;  Connor  v.  Pope,  18 
Mo.  App.  86;  Erwin  v.  Heath,  50 
Miss.  795;  Grissom  v.  Reynolds,  1 
How.  (Miss.)  570;  Smith  v.  Conard, 
23  Ore.  206,  31  Pac.  Rep.  398 ;  Poor  v. 
Colburn,  57  Pa.  St.  415 ;  Woodfolk  v. 
Whitworth,  5  Coldw.  (Tenn.)  561; 
Moody  v.  Alter,  12  Heisk.  (Tenn.) 
142 ;  Pulliam  v.  Aler,  15  Gratt.  (Va.) 
54;  Joseph  v.  Pyle,  2  W.  Va.  449; 
McCormick  Harvesting  Mach.  Co.  v. 
James,84  Wis.  600, 54  N.  W.  Rep.  1088. 

The  answer  will  waive  irregularities 
in  the  summons  or  notice.  Moody  v. 
Alter,  12  Heisk.  (Tenn.)  142;  Hous- 
ton v.  Walcott,  1  Iowa  86. 

It  will  waive  a  defect  in  the  state- 
ment of  the  return  day.  Pulliam  v. 
Aler,  15  Gratt.  (Va.)  54. 

It  will  waive  slight  irregularities  in 


the  service  (Truitt  v.  Griffin,  61  111. 
26) ,  but  appearance  in  answer  to  scire 
facias  will  not  waive  a  defect  in  the 
original  service.  Raymond  v.  Rock- 
land Co.,  40  Conn.  401. 

It  will  not  waive  the  necessity  of 
the  bond  prescribed  by  the  statutes. 
Grissom  v.  Reynolds,  1  How.  (Miss.) 
570. 

It  will  not  cure  an  insufficient  re- 
turn. Connor  v.  Pope,  18  Mo.  App. 
86 ;  Gates  v.  Tusten,  89  Mo.  13,  14  S. 
W.  Rep.  827. 

Neither  will  it  give  the  court  juris- 
diction where  the  writ  has  not  issued 
in  accordance  with  the  statute.  Nor 
where  the  service  is  only  a  mere  at- 
tempt to  make  an  attachment.  Wood- 
folk  v.  Whitworth,  5  Coldw.  (Tenn.) 
561. 

Contra. — It  has  been  said  in  Texas 
that  where  no  rights  of  third  persons 
intervene,  the  acceptance  of  service 
or  voluntary  appearance  by  answer 
will  be  sufficient.  Freeman  v.  Miller, 
51  Tex.  443. 

And  in  Maryland  a  garnishee  has 
been  permitted  to  confess  judgment. 
Cockey  v.  Leister,  12  Md.  124.  But 
these  cases  do  not  go  to  the  extent  of 
saying  that  the  appearance  of  the  gar- 
nishee will  give  jurisdiction  over  the 
defendant's  property.  They  only  go 
to  the  extent  of  relieving  the  gar- 
nishee by  placing  himself  within  the 
jurisdiction  of  the  court. 


CHAPTER  XXIX. 

PROCEEDINGS  WHEN  ANSWER  WANTING  OR  UNSATISFACTORY. 

§  647.  When  garnishee   fails   to   an-     §  654.         (d)  How  the  issue    to    be 
swer.     (a)  Generally.  raised. 

648.  (b)  Scire  facias— Summons        655.         Same  —  Further  interroga- 

te show  cause,  etc.  tories. 

649.  (c)  Return  of  writ  duly        656.   Nature  of  the  issue. 

served  and  default  of  657.  When  evidence  on  issue. 

the   same   will   sustain  (a)  The  burden  of  proof, 

judgment.  658.  (b)  The  answer  as  evidence. 

650.  (d)  An  issue  may  be  raised  659.  (c)  Previous  statements  of 

on  scire  facias.  the  garnishee. 

651.  When  answer  unsatisfactory.  660.         (d)  T  h  e     garnishee's    de- 

(a)  Generally.  fenses. 

652.  (b)  When,   only,  an  issue        661.   Supplemental  or  amended  an- 

can  be  raised.  swer. 

653.  (c)  When  an  issue  must  be        662.   Judgment  on  trial  of  traverse. 

raised  or  the  garnishee        663.   Same — Costs, 
discharged. 

§647.   When  garnishee  fails  to  answer — (a)  Generally. — 

The  answer  of  the  garnishee  is  the  primary  evidence  on  which 
the  plaintiff  must  base  a  judgment  against  him.  If  such  evi- 
dence be  insufficient,  or  if  there  be  no  such  evidence  then  there 
can  be  no  judgment  for  the  plaintiff  until  the  liability  of  the 
garnishee  is  otherwise  established.  If  such  evidence  be  insuf- 
ficient then  an  issue  should  be  raised  in  the  manner  hereinafter 
set  forth,1  and  further  disclosure  procured  or  evidence  aliunde 
introduced.  If  there  be  no  answer  then  the  default  of  the  an- 
swer will  be  taken  as  a  confession  that  he  is  indebted  to  the 
defendant  and  final  judgment  will  be  entered  against  him  after 
he  has  been  given  an  opportunity  to  defend.  This  is  usually 
by  entering  judgment  nisi  on  default  with  scire  facias,  rule  to 

1.  Post,  §654. 

(1064) 
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answer,  rule  to  show  cause  why  judgment  should  not  be  en- 
tered against  him,  or  other  local  practice  for  making  a  default 
judgment  final. 

§  648.    (b)  Scire  facias — Summons  to  show  cause,  etc. — 

Final  judgment  can  not  be  entered  against  a  garnishee  simply 
upon  his  default  to  answer,  as  he  is  by  the  writ  commanded  to 
do.  The  default  alone  is  not  considered  to  be  a  'prima  facie 
showing  of  his  liability.  There  must  be  some  further  evidence 
of  his  indebtedness  to  the  defendant.  He  should  be  subjected 
to  examination,  or  some  proof  made  of  his  liability  either  by 
evidence  or  by  his  implied  confession  of  liability  by  failure  to 
appear  and  negative  the  same.1  Therefore  a  further  writ  of 
scire  facias  or  some  equivalent  summons  or  notice  should  be 
issued  and  served  upon  him  commanding  him  to  appear  and 
defend,  or  abide  the  judgment  of  the  court.2 

No  scire  facias  can  be  issued  against  the  garnishee  until  a 
judgment  nisi  or  conditional  judgment  has  been  first  entered.3 
But  by  the  Michigan  practice  where  the  writ  is  not  a  scire 
facias  but  a  "summons  to  appear  and  show  cause,"  the  same 
may  be  issued  upon  a  judgment  being  entered  against  the 
principal  defendant,  and  the  plaintiff  may  thereafter  declare 
against  the  garnishee  in  trover.4 

§  649.  (c)  Return  of  writ  duly  served  and  default  of  the 
same  will  sustain  judgment. — Where  a  judgment  nisi  has  been 
entered  and  a  writ  of  scire  facias  thereafter  issued  or  other  pre- 
scribed process  sued  out,  and  the  same  has  been  legally  served 

1.  Flanegan  v.  Earnest,  1  Chand.  scire  facias  against  the  garnishee. 
(Wis.)  149 ;  Freeman  v.  Miller,  53  Tex.  Finch  v.  Bullock,  10  Phila.  (Pa.)  318. 
372 ;  Hackley  v.  Kanitz,  39  Mich.  398 ;  3.  Whiteheads.  Henderson,  12Miss. 
Brotherton  v.  Anderson,  6  Mo.  388;  (4  Smed.  &  M.)  704;  Buckingham??. 
Lewis  v.  Faul,  29  Ark.  470.  Bailey,  12  Miss.  (4  Sm.  &  M.)  538. 

2.  Finch  v.  Bullock,  10  Phila.  (Pa.)  4.  Elser  v.  Rommel,  98  Mich.  74,  56 
318;    Murphy    v.    Merrill,    12    Cush.  N.  W.  Rep.  1107. 

(Mass.)  284.  And  under  particular  circumstances 

It  is  within  the  discretion  of  the    he  has  been  allowed  to  declare,  with- 

court,  on  the  application  of  the  gar-    out  the   formality  of  a  summons,  to 

nishee,  to  direct  the  plaintiff  to  issue    show    cause.     Elser    v.    Rommel,   98 

Mich.  74,  56  N.  W.  Rep.  1107. 
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and  returned,  and  thereafter  the  garnishee  fail  to  answer  within 
the  time  given  him  so  to  do,  a  final  judgment  may  be  entered 
in  the  garnishment  proceeding  against  him.1  The  averments 
of  the  plaintiff  in  garnishment  on  a  scire  facias  should  state 
with  precision  and  certainty  the  nature  and  amount  of  the 
property  attached,  and  show  in  whose  possession  the  same  was 
at  the  time,  and  make  it  affirmatively  to  appear  that  there  is  a 
good  cause  of  action  against  the  garnishee  sought  to  be 
charged.2  And  where  the  garnishee  has,  under  the  writ,  con- 
fessed that  he  is  indebted  to  the  defendant,  the  judge  is  author- 
ized to  order  him  forthwith  to  pay  the  same.8  After  the  garni- 
shee has  an  opportunity  to  make  his  defense  and  has  neglected 
so  to  do,  and  a  judgment  has  been  regularly  entered  against  him, 
he  will  be  estopped  from  thereafter  objecting  to  the  irregularities 
of  the  same.4 

§650.  (d)  An  issue  may  be  raised  on  scire  facias. — When 
a  garnishee  has  made  default  in  answering  or  has  not  an- 
swered sufficiently,  and  he  is  brought  in  by  scire  facias  or  other 

1.  Wood  v.  Russell,  22  Ala.  645;  (Conn.)  324;  Neal  v.  Cook,  10  N.J. 
Armstrong  v.  Dargan,  11  Ala.  506;  L.  (5  Hals.)  337;  Welsh  v.  Blackwell, 
Burns  v.  Belknap,  22  Vt.  419;  Ring-  14  N.  J.  L.  (2  Green.)  344;  Treadway 
wait  v.  Brindle,  59  Pa.  St.  51.  v.  Andrews,  20  Conn.  384;  Culver  v. 

After  a  judgment  nisi  had  been  en-  Parish,  21  Conn.  408;  Bickfordi-.  Bos- 

tered  and  two  succeeding  writs  had  ton,  etc.,  R.  R.  Co.,  21  Pick.  (Mass.) 

been  issued,  both  of  which  had  been  109. 

returned  non  est,  a  final  judgment  was  3.  State r.Bermudez,39  La. Ann.  622, 

entered  and   sustained  against  him.  2  So.  Rep.  425. 

Armstrong  v.  Dargan,  11  Ala.  506.  4.  Abell  v.  Simon,  49  Md.  318 ;  Math- 

Rule     to     answer    interrogatories. —  eny  v.  Galloway,  20  Miss.  (12  Sm.  & 

Though  a  rule  to  answer  interrogato-  M.)  475;  Lomerson  v.  Hoffman,  24  N. 

ries  might  not  be  properly  entered  by  J.  L.  674. 

the  court  before  the  return  of  the  scire  Where  the  garnishee  has  made  a  de- 
facias,  yet  the  interrogatories  might  fault  both  before  and  after  judg- 
be  sent  out  and  served  with  the  scire  ment  nisi  on  scire  facias,  the  plaintiff 
facias,  and  then,  if  the  garnishee  an-  may  recover  the  whole  amount  of  the 
swer  the  same,  the  court  may  enter  debt  due  from  the  garnishee  to  the 
such  order  as  will  expedite  the  plaint-  principal  defendant,  and  all  costs 
iff's  recovery.  Crammond  v.  Bank  of  against  him  in  the  garnishment  pro- 
United  States,  4  Serg.  &  R.  (Pa.)  147.  ceedings   and  scire  facias.     Matheny 

2.  Laight  v.  Tomlinson,  2  Root  v.  Galloway,  20  Miss.  (12  Sm.  &  M.) 
(Conn.)  233 ;  Wilford  v.  Jones,  2  Root  475. 
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like  writ,  an  issue   may   be   thereafter  raised  between  the  gar- 
nishee  and  the  plaintiff;  but  like  the  issue   raised   in  all  pro- 
ceedings when  the   answer   is  unsatisfactory,  it  is  confined  to 
the  issue  that  would  have  been  raised  had  an  action  been  be- 
gun by  the  principal   defendant  against  the  garnishee  on  the 
same  demand.1     And  all  evidence   introduced  therein  must  be 
relevant  to  the  issue  so  limited.     It  is  not  a  new  suit  but  an 
incident  to   or  a  continuation  of  the  original  process.      The 
garnishee  may  show  that  no  legal  service  was  made  upon  the 
principal  defendant,3  or  that  the  judgment    entered    against 
such  defendant  was  illegal  and  void.4     For  the  court  having 
no  jurisdiction  in  such  cases,  the  proceedings  against  the  gar- 
nishee must  fail.5     But  he  can  not  question  the  regularity  of 
the  proceedings.6     Everything  which  goes  to  the  merits  of    he 
suit  against  the  garnishee  may  be  availed  of  in  defense  to  the 
scire  facias'     He   may   plead  and   show  any  matter  of  fact  or 
law  which  goes  to  his   protection.8     The  plaintiff  must  show, 
in  proof  of  the  issue  on  scire  facias,  that  there  is  a  demand  ex- 
isting on  the  part  of  the  principal   defendant  against  the  gar- 
nishee which  would  sustain  an  action  of  debt  or  indebitatus  as- 
sumpsit*    If,  on  scire  facias,  the  plaintiff  read  the  garnishee  s 

,   Sftrn  tered.     Wilcox  v.  Mills,  4  Mass.  218. 

2  AdaClKowe,  11  Me.  89;  Todd        5.  Pratt  ,  Cunliff,  9  Allen  (Mass.) 

-S.^Me.  1B1.  90^~f^^o^ 

4  Ooit    ..    Haven,    30  Conn.  190;  (4  Zab.)  674;  O'Connor  *.  O  Connor, 

Thaver    v     Tyler,   10  Gray    (Mass.)  2  Grant  (Pa.  Cas.)  245 
lnayer    v.    iyiei,  ^  Hoytv.Robinson,  10Gray(Mass.) 

He    can    show    that  the  principal  371;    Harvey   v.   Mix,   24  Conn.  406; 

defendant  is  not  an  absconding  debtor  Smyth  i>.  Ripley,  33  Conn.  306. 

and  t"t  therefore  the  attachment  is  And  he  may  testify  upon  the  issue 

anauthorized.     Hubbard  „.  Brown,  1  of  scire  facias,  although  he  be  not  re- 

p':rnnn)    976 •    Fowler  v.    Spel-  quired    by    the    plaintiff    so    to. do. 

man    ^   Root  "(LIT  295;  Wo'od-  Vaughn  ..  Sherwood,  1  Root  (Conn.) 

bridge  ..  Winthrop,  1   Root  (Conn.)  507.  ^  ^    ^^  ^  ^  ^  ^ 

Defense  limited. -When  scire  facias  (3  Green)  55.                                    N    T 

is  sued  out  on  an  execution  the  de-  9.  LomerBonj    Huffman    25  N.  J. 

fendant  is  not  allowed  to  plead  that  L.  (1  Dutch.)  625;  ante   §482. 

which    he    might    have    pleaded    in  Where    it  appears  that  something 

rhatement  before  judgment  was  en-  yet  remains  to  be  done  before  the  de- 
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answers  to  interrogatories  he  may  still  contradict  them  by 
proof  that  the  (garnishee)  defendant  had  answered  differently 
on  a  previous  occasion,1  to  the  same  effect  as  if  the  issue  had 
been  otherwise  raised.2  The  defendant  may  raise  the  same 
questions  as  if  he  had  demurred  and  the  court  will  allow  to  the 
defendant  the  same  privilege  of  amendment  as  in  case  of 
demurrer.3  A  third  person  who  claims  the  attached  property 
may  also  be  admitted  as  a  party,  and  for  the  first  time,  on 
scire  facias  against  a  defaulted  garnishee.4 

§651.   When  answer  unsatisfactory — (a)  Generally. — The 

purpose  of  the  garnishee's  answer  is  that  there  may  be  a  lia- 
bility shown  from  the  garnishee  to  the  principal  defendant  on 
which  the  court  may  base  a  judgment  of  condemnation  for  the 
plaintiff.5  If  no  such  liability  is  shown,  no  judgment  can  be 
had  by  the  plaintiff  against  the  garnishee.6  The  answer  must 
show  such  a  liability  or  the  plaintiff  can  not  obtain  the  relief 
which  he  seeks.  If  the  answer  does  not  unequivocally  admit 
an  indebtedness  to  the  principal  defendant,  or  the  possession 
of  property  belonging  to  him,  such  answer  certainly  will  not 
be  satisfactory  to  the  plaintiff.  It  is  safe  to  say,  therefore,  that 
in  every  state  some  method  is  provided  by  which  a  plaintiff  is 
relieved  from  the  necessity  of  submitting  to  the  insufficiency, 
uncertainty,  equivocation,  or  untruthfulness  of  the  answer  in 

fendant  would  have  a  cause  of  action,  and  willfully  make  false  answers  to 

the  plaintiff  will  not  be  entitled  to  any  fact  material  to  his  liability  as  a 

judgment  against  the  garnishee    on  garnishee     he    will     render    himself 

scire  facias,  for  the  garnishee  must  be  liable   to   an  action   on    the   case  for 

put    in    no    worse   position  than  he  damages.    Laughran  v.  Kelly,  8  Cush. 

would  have  been  had  the  suit  been  (Mass.)  199. 

begun  by  the  principal  defendant.  Costs  against  the  (garnishee)  de- 
Curtis  v.  Alvord,  45  Conn.  569 ;  ante,  fendant  was  awarded  where  he  came 
§  "*"!•  in   late  with  a  new  answer  showing 

1.  Adlum    v.  Yard,  1  Rawle  (Pa.)  that  he  should  be  discharged.     Burn- 
163-  side  v.  Newton,  1  Mete.  (Mass.)  426. 

2.  Post,  §  654.  4.  Knights  v.  Paul,  11  Gray  (Mass.) 

3.  Lomerson  v.  Hoffman,  24    N.  J.  225. 

L-  674-  5.  A7ite,  §§  617  and  622. 

If  on  scire  facias  the  garnishee  on        6.  Ante,  §  638,  et  seq. 
"examination    on    oath"   knowingly 
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the  first  instance.    The  mode  of  procedure  in  the  several  states 
is  not  uniform  in  this  regard,  but  the  object  to  be  attained  is 
the  same      The  plaintiff  is  provided  with  a  means  of  obtaining 
some  further  and  more  specific  answer,  or  disclosure,  from  the 
garnishee,   either  by  causing  the  garnishee   to  submit  to  an 
oral  examination,  to  answer  written  interrogatories,  to  file  a 
further  answer,  or  to  join  in  the  trial  of  the  issue  before  a 
court  or  jury,  as  in  the  trial  of  other  cases  of  matter  of  fact    If 
there  is  any  case  in  which  a  plaintiff  is  not  entitled  to  a    urther 
disclosure,  when  he  is  not  satisfied  with  the  answer  the  gar- 
nishee  has  filed,  it  is  when  the  court  has  obtained  no  jurisdic- 
tion over  the  principal  defendant,  and  where  the  garnishee  has 
averred  in  his  answer  that  he  is  not  indebted  and  has  no  prop- 
ertv  in  his  possession  belonging  to  such  principal  defendant. 
In  such  a  case   it  is  doubtful  if  the  court  have  jurisdiction 
even  as  of  a  proceeding  in  rem.     But  it  is  generally  assumed 
that  a  court  in  such  a  case  having  acquired  jurisdiction  over 
the  garnishee  may  compel  him  to  submit  to  a  further  examina- 
tion when  the  plaintiff  does  not  believe  that  he  has  answered 
trulv  '     If  the  plaintiff  does  not  take  exception  of  the  answer, 
or  endeavor  to  have  a  proper  disclosure  made  by  traverse,  or 
otherwise,  within  a  reasonable  time,  the  garnishee  is  himself 
entitled  to  judgment  on  an  answer  which  does  not  admit  an  in- 
debtedness ;  for  the  plaintiff  can  not  have  such  answer  stricken 
from  the  files  on  the  ground  of   its   insufficiency.      Where, 
however,  a  garnishee's  answer  is  in  itself  inconsistent  by  con- 
taining  both  a  general  denial  of  liability  and  stating  particular 
facts  which  are  contrary  thereto,  the  particular  facts  will  con- 
trol and  judgment  may  be  entered  without  raising  an  issue  and 
contesting  the  answer.3  And  the  proper  way  of  bringing  a  case  to 

1.  Myers  ..  Smith,  29  Ohio  St.  120;  London  2  Hayw^(N.  Car.)  158;  Lan- 

The  People,  ex  rel.  Townsend  &  Alex-  caster  Bank  v.  Gross  50 Pa.  St  2  4 

ander,  v.  Cass  Circuit  Judge,  39  Mich.  Tavelt,.  Bar  re,  2M  Cord(S^Car.)  201 , 

407  •  Adams  v  Filer,  7  Wis.  265 ;  Sea-  Foster  •.  Saffell,  1  Swan  (Tenn  )  90. 

Zn  f  Bank  "of  Berkeley,  4  W.  Va.  2.  Selz  ..  First  Nat    Bank 5 W*. 

339;  Garcia  y  Leon  •.  La.  Mat.  Ins.  225;  Burrus  v.  Moore,  ^405^ 

Co.!  31  La.  Ann.  546;  Ruttert,.  Boyd,  3.  White  ..   Kahn,   (Ala.)    15  So. 

3  Abb.   (N.  Y.)  N.  Cas.  6;  Mallet  v.  Rep.  595. 
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a  hearing  on  the  answers  seems  to  be  to  file  a  demurrer  thereto.1 
A  court  has  power  to  require  a  garnishee  to  make  a  more  defi- 
nite and  certain  answer.2  And  in  Alabama  an  issue  may  be 
made  up  as  to  the  indebtedness  of  the  garnishee  upon  his  an- 
swer of  his  own  motion,  and  it  may  be  made  at  the  request  of 
either  party  and  tried  by  jury.8  Whatever  the  local  practice 
may  be,  the  plaintiff  need  not  submit  to  a  judgment  upon  the 
garnishee's  answer,  if  the  same  is  unsatisfactory  to  him  be- 
cause of  its  uncertainty  or  indefiniteness,  or  if  he  believed  it  to 
be  untrue. 

§652.  (b)  When,  only,  an  issue  can  be  raised.— Where  a 
garnishee  has  answered  each  and  every  interrogatory  pro- 
pounded to  him,  explicitly  and  categorically,  showing  that  he 
is  not  indebted  or  has  no  property  belonging  to  the  principal 
defendant,  the  plaintiff  has  no  right  to  compel  him  to  make 
a  further  answer,4  except  where,  by  special  provision  of  statute, 
he  is,  upon  his  denial  of  the  truthfulness  of  the  answer,  em- 
powered  to  raise  an  issue  of   fact  tried  thereon   as  in  other 

s 


cases.5 


§  653.  (c)  When  an  issue  must  be  raised  or  the  garnishee 
discharged.— When  the  answer  of  the  garnishee  denies  indebt- 
edness or  liability  to  the  principal  defendant;  or  when  it 
makes  out  a  prima  facie  case  for  the  garnishee,  either  by  a' de- 
nial or  an  affirmation  of  new  matter  conducing  to  overthrow 
it ;    or  even  if  it  be  so  uncertain  or  indefinite  as  not  to  make 

1.  Fox  v.  Reed,  3  Grant   (Pa.)  Cas.        4.  Hoagland  v.  Stodolla,  1  Code  R. 
81-  (N.  Y.)  N.  S.  210;  Mack  v.  Brown,  20 

But  in  Mississippi  it  has  been  said  Mich.   335;    Reynolds  v.   Fisher,   48 

not  to  be  necessary  in  order  to  test  Barb.  (N.  Y.)  146;  Carroll  v.  Fin'ley, 

the  legal  sufficiency  of  the  defense  set  26  Barb.  (N.  Y.)  61 ;  Stedman  v.  Vick- 

up  in  the  answer  that  the  same  should  ery,  42  Me.  132;  McMillan  v.  Hobson, 

be  demurred  to ;   a   motion  for  judg-  41  Me.  131 ;  Ullmeyer  v.  Ehrmann,  24 

ment  upon  the   answer  being  there  La.  Ann.  32. 

sufficient.     Beer  v.  Hooper,  32  Miss.  5.  Farmers'  and  Mechanics'   Bank 

246-  v.  Welles,  23  Minn.  475;  McCause  v. 

2.  Lusk  v.  Galloway,  52  Wis.  164.  McClure,  38  Mo.  410;  Hess  v.  Shorb, 

3.  Lehman  v.  Hudmon,  85  Ala.  135,  7  Pa.  St.  231 ;  Johann  v.  Rufener,  30 
4  So.  Rep.  741.  Wis.  671. 
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him  "clearly  chargeable,"  or  the  court  is  left  in  reasonable 
doubt  of  his  liability,  such  answer  will  be  taken  as  true  in 
what  it  does  state  ;  and,  no  presumption  arising  as  to  the  lia- 
bility of  the  garnishee,  he  will  be  discharged,  unless  the  truth- 
fulness of  such  answer  is  questioned  and  an  issue  tried  there- 
on.1 Where  the  admission  of  indebtedness  is  not  unqualified, 
no  judgment  can  be  obtained  by  the  plaintiff  against  the  gar- 
nishee, unless  he  is  given  notice  and  an  opportunity  to  defend 
himself.2  If  the  plaintiff  see  fit  he  may  traverse  the  answer, 
when  he  will  be  entitled  to  a  trial,  and  may  show  by  evidence 
aliunde  that  the  garnishee  is  indebted,  or  has  in  his  posses- 
sion property  belonging  to  the  principal  defendant.3 

§  654.  (d)  How  the  issue  to  be  raised.— The  rules  of  prac- 
tice by  which  an  issue  upon  a  garnishee's  answer  is  raised  are 
special  and  local,  and  the  practitioner  is  referred  to  the  con- 
trolling statute;  but  the  answer  being  on  oath,  it  is  only 
brought  in  question  by  some  declaration,  complaint,  affidavit, 
or  replication  on  the  part  of  the  plaintiff  controverting  on  oath 
the  facts  stated  in  the  answer*  On  a  traverse  of  the  answer 
there  must  be  an  averment  on  oath  that  such  answer  is  be- 
lieved to  be  untrue;  for  no  contest  of  a  garnishee's  answer  can 
be  based  on  an  unverified  traverse  thereof/ 

It  was  once  said  that  a  general  traverse  of  the  truthfulness 

1  Ante   §§638-646;  Piercer  Carle-  Myatt  v.  Lockhart,  9  Ala.  91;   Brake 

ton    12  111   358;    Rankin  v.  Simonds,  »•  Curd-Sinton  Mfg.  Co.,  102  Ala.  339, 

27  111  352-   Laschear  v.  White,  88  111.  14  So.  Rep.  773;  Lindsay  v.  Morns, 

43-   Morse  v.  Marshall,  22  Iowa  290;  100  Ala.  546,  13  So.  Rep.  619;  Wright 

McDowell  v.  Crook,  10  La.  Ann.  31;  ».    Swanson,   46  Ala.  708;  Donald  v. 

Flash    v.    Norris,    27   La.   Ann.     93;  Nelson,  95  Ala.  Ill,  10  So.  Rep.  317; 

Wheelock  v.  Tattle,  10  Cush.  (Mass.)  Twelves  v.  Lodano,  15  Ala.732 ;  Moore 

123  •    Williams  v.  Jones,  42  Miss.  270 ;  v.  Jones,  13  Ala.  296 ;  M'Cain  v.  Wood, 

Keating  ^.  A.  R.  Co.,32Mo.  App.  293;  4  Ala.  258;  Welsh  v.  Noyes,  10  Colo. 

Holtonv.  S.  P.  R.  Co.,  50  Mo.  151.  133,  14  Pac.  Rep.  317. 

2.  Estill  v.  Goodloe,  6  La.  Ann.  122.        Under  one  statute  the  denial  of  a 

3  Thompson  v.  Fischesser,  45  Ga.  garnishee's  answer  was  not  required 

369-   Curry  v.  The  Nat.  Bank  of  Au-  to  be  verified  by  affidavit.     Stewart  v. 

gusta,  53  Ga.  28 ;  Hess  v.  Shorb,  7  Pa.  Anderson,  18  Mo.  82 ;  Briggs  v.  Block, 

St.  231.  18  Mo-  281' 

4.  Adkins  v.  Watson,  12  Tex.  199; 

Att.   68 
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of  the  answer  was  sufficient  j1  but  again  in  the  same  state  it 
was  held  that  wrhere  the  garnishee  had  denied  all  indebtedness, 
a  general  allegation  that  he  was  indebted  and  had  effects, 
without  specifying  how  he  was  indebted  or  what  were  the  ef- 
fects, wTas  no  traverse  of  an  answer  ;8  and  in  another  state  it 
wras  held  that  the  trustee  was  entitled  to  a  specification  of  the 
grounds  on  which  the  plaintiff  would  attempt  to  charge  him.3 
This,  at  least,  is  the  better  practice,  and  will  be  generally  fol- 
lowed. And  a  replication  will  be  stricken  from  the  files  which 
does  not  deny  the  facts  set  forth  in  the  answer.4 

The  statement  on  oath,  which  is  required  to  put  in  issue  the 
answer  of  the  garnishee,  must  generally  be  made  by  the  plaint- 
iff, and  not  his  agent  or  attorney,*  unless  the  same  is  specially 
permitted  by  the  statute.6 

The  plaintiff's  traverse  of  the  garnishee's  answer  is  generally 
informal,  a  simple  denial  being  all  that  is  generally  required. 
An  affidavit  of  the  incorrectness  of  the  answer  is  usually  suf- 
ficient to  satisfy  the  statute.7  For  all  that  is  generally  required 
is  in  effect  that  the  plaintiff  "shall  allege  that  the  garnishee 
hath  not  disclosed  the  true  amount  of  debts  due  from  him  to 
the  defendant."  The  court  will  then,  without  formality  of 
pleading,  try  the  issue  thus  raised  or  order  a  jury  to  be  im- 
paneled to  inquire  of  the  true  amount.8     The  plaintiff   need 

1.  Turner  v.  Rosseau,  21  Ga.  240.  8.  McCoy  v.  Williams,6 111.(1  Gilm.) 

2.  Wiley  v.   Planters',   etc.,   Bank,    584. 

Ga.  Dec.  (Part  II)  187.  An  affidavit  averring  "that  the  said 

3.  Wright  v.  Bosworth,  5  N.  H.  400.  garnishee  is  indebted  to  the  said  de- 

4.  Goddard  v.  Guittar,  80  Iowa  129,  fendant  in  attachment  and  was  at  the 
45  N.  W.  Rep.  729.  time  of  the  service  of  the  garnish- 

5.  Givens  v.  Taylor,  6  Tex.  315.  ment"  has  been  held  to  be  sufficient. 

6.  Faulks  v.  Heard,  31  Ala.  516.  Harrell  v.  Whitman,  19  Ala.  135. 
Nor  can  the  garnishee  empower  an-        Plaintiff  may  amend  his  pleading. — 

other  person  to  answer  for  him  on  oath  Where  the  plaintiff's  pleading  on  the 

interrogatories  in  writing  or  on  oral  traverse  improperly  joined  two  garni- 

examination.     Cornell  v.  Payne,  115  shees  as  defendants,   when  one  had 

111.  63;  Dickson  v.  Morgan,  7  La.  Ann.  been  dismissed,  he  was  permitted  to 

490.  amend  his  pleading  and  take  issue 

7.  Marston  v.  Carr,  16  Ala.  325;  upon  the  answer  of  the  remaining 
Thompson  v.  Allen,4  Stew.  &  P.  (Ala.)  garnishee.  Coffman  v.  Ford,  56  Iowa 
184;    Duncan    v.   Wickliffe,   4   Mete.  185. 

(Ky.)  118. 
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not  aver  the  recovery  of  a  judgment  against  the  principal  de- 
fendant when  the  same  has  been  rendered  before  the  proceed- 
ing in  garnishment,  for  the  court  will  take  judicial  notice 
thereof  when  the  record  in  the  case  discloses  that  fact.1 

When  it  is  not  claimed  that  the  answer  of  the  garnishee  is 
false,  but  it  is  only  alleged  that  the  facts  averred  in  the  answer 
show  him  to  be  indebted  to  the  principal  defendant,  instead  of 
otherwise,  as  claimed  by  him;,  it  is  said  no  controverting  affi- 
davit is  needed.2  But  this  does  not  raise  an  issue;  it  only 
calls  for  judgment  on  the  answer  the  same  as  a  demurrer  to  the 
answer,3  or  a  motion  for  judgment  upon  the  answer.4 

The  sufficiency  of  the  garnishee's  answer  is  sometimes  ques- 
tioned by  excepting  thereto;  then  if  the  court  sustains  the  ex- 
ceptions it  will  order  a  further  answer  to  be  filed,  and  if  the 
garnishee  makes  default  therein,  judgment  will  be  entered 
against  him.5 

The  raising  of  an  issue  by  traverse  must  be  within  the  time 
limited  by  statute  therefor,  or  the  plaintiff  will  be  deemed  to 
have  waived  his  right  to  have  a  trial  of  an  issue  on  the  answer 
and  the  garnishee  will  be  entitled  to  be  discharged  by  a  judg- 
ment on  his  answer,* 

The  garnishee  is,  under  some  statutes,  charged  with  notice, 
whether  or  not  his  answer  is  traversed,  and   no  notice  to  him 

1.  Henny  Buggy  Co.  v.  Patt,  73  In  Georgia,  where  the  answer  should 
Iowa  485,  35  N.  W.  Eep.  587 ;  Kelly  v.  not  be  made  until  the  term  of  court  to 
Gibbs,  84  Tex.  Sup.  143, 19  S.  W.  Rep.  which  the  garnishee  summons  is  re- 
563.  turnable,  an  answer  primarily  made 

2.  Swearingen  v.  Wilson,  2  Tex.  may  be  excepted  to.  If  the  exception 
Civ.  App.  21,  21  S.  W.  Rep.  74.  is  sustained  the  answer  may  then  be 

3.  Fox  v.  Reed,  3  Grant  (Pa.)  Cas.  amended.  Plant  v.  Mutual  Life  Ins. 
81.  Co.,  92  Ga.  636,  19  S.  E.  Rep.  719.- 

4.  Beer  v.  Hooper,  32  Miss.  246.  6.  Brake   v.  Curd-Sinton  Mfg.  Co., 
Though  a  plaintiff  be  able  to  ques-    102  Ala.  339,  14  So. Rep.  773 ;  Lindsay 

tion  the  truth  of  the  garnishee  answer  v.  Morris,  100  Ala.  546,  13  So. Rep.  619 ; 

without  a  formality,  or  a  replication,  McDaniel  v.  Reed,  12  Ala.  615;  Ash- 

or  denial,  yet  such   a  reply,  if  filed,  ley  v.   Dunn,   4   Ark.   516;  Banks  v. 

will  limit  the  issue.    Freese  v.  Fergu-  Hunt,  70  Ga.  741 ;  Consumers'  Ice  Co. 

son,  67  Iowa  42.  v.  Cook  Well  Co.,  71  Miss.  886,  16  So. 

5.  Richardson  v.  White,  19  Ark.  Rep.  259;  Columbus  Ins.  &  Banking 
241.  Co.  v.  Hirsh,  61  Miss.  74. 
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of  that  fact  is  then  required.1  Under  other  statutes  he  is 
charged  with  notice  for  a  given  time,  as  during  the  term  at 
which  his  answer  is  filed,  and  if  a  traverse  is  thereafter  per- 
mitted, notice  must  be  given  thereof  to  the  garnishee.2  Others 
require  notice  from  the  plaintiff  to  the  garnishee  that  the  truth- 
fulness of  his  answer  has  been  put  in  issue,3  and  still  others 
require  that  a  summons  shall  be  sued  out  of  the  court  and 
served  upon  the  garnishee  commanding  him  to  be  present  at 
the  trial  of  the  issue  and  abide  the  judgment  of  the  court 
thereon.4  Whatever  notice  is  required  must  be  given,  for  if 
not  and  a  default  be  entered  against  the  garnishee  for  his  non- 
appearance at  the  trial  of  the  issue,  such  default  may  be  set 
aside  on  motion  of  the  garnishee.5 

§  655.  Same— Further  interrogatories. — Another  procedure 
often  provided  whereby  a  garnishment  plaintiff,  who  is  not 
satisfied  with  the  answer  of  the  garnishee,  may  procure  a 
further  or  more  minute  disclosure  from  him,  and  may  intro- 
duce evidence  to  contradict  the  same,  is  the  filing  of  "further 
interrogatories"  in  writing;  or  requiring  the  garnishee  to  sub- 
mit to  an  oral  examination  which  is  the  same  in  principle. 
Some  notice  is  generally  required  to  be  given  to  the  garnishee 
that  he  will  be  further  required  to  answer  such  interrogatories, 
and  he  must  be  given  a  prescribed  or  reasonable  time  before 
the  day  for  answering.6  The  court  is  generally  asked  for  an 
order  on  him  to  answer  the  further  interrogatories  and  it  is 
within  the  sound  discretion  of  the  court  whether  or  not  such 
order  be  granted,  and  it  will  not  be  granted  where  such  inter- 
rogatories   relate    entirely    to   immaterial  matters.7     Further 

1.  Mandeville  v.  Askew,  78  Ga.  18.  Pac.  Rep.  104;  Ober  v.  Matthews,  24 

2.  Kienne  v.  Anderson,  13  Iowa  La.  Ann.  90 ;  McKinbrough  v.  Castle, 
565.  19  La.  Ann.  128;  Cockfleld  v.  Tourres, 

3.  Mahoney  v.  McLean,  28   Minn.  24  La.  Ann.  168. 

63;  McGraph  v.  Dorfeuille,  2  Browne  7.  Callender  v.  Furbish,  46  Me.  226; 

(Pa.)  101.  Warner  v.  Perkins,  8  Cush.  (Mass.) 

4.  Smith  v.  Blatchford,  2  Ind.  184;  518;  Briggs  v.  Block,  18  Mo.  281. 
Smith  v.  Wright,  6  Blackf.  (Ind.)  550.  Under  the  Iowa  code  it  is  said  that 

5.  O'Fallon  v.  Davis,  38  Mo.  269.  the  plaintiff  has  no   absolute    unre- 

6.  Case  v.  Noyes,   16   Ore.   329,  19  stricted    right    to    examine    the  gar- 
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interrogatories  must  relate  to  the  matter  in  issue  and  are  cir- 
cumscribed by  the  rules   relating  thereto.1     They  should  be 
confined  to  matters  tending  to  disclose  the  indebtedness  or  pos- 
session or  control  of  property  belonging  to  the  principal  de- 
fendant 2     When  such  interrogatories  are  material  he  will  be 
bound  to  answer,  although  his  answers  may  tend  to  impeach 
or  impair  his  title  to  real  estate.8     And  he  is  not  excused  from 
answering  them  though   they  may  tend  to  discover  fraud  on 
his  part,  provided  they  do  not  tend  to  charge  him  criminally. 
The  garnishee  is  not  required  to  answer  irrelevant  interroga- 
tories.5    And  if  he  refuse  to  answer  such  as  relate  to  matters 
occurring  between  him  and  the  principal  defendant  since  the 
service  of  the  writ,  and  which  he  has  stated  in  his  answer  are 
unconnected  with  the  transaction  with  the  defendant  prior  to 
the  service  thereof,  his  refusal  to  answer  will  not  be  sufficient 
to  charge  him  as  a  garnishee.6     It  is  error  to  render  judgment 
against  a  garnishee  on  the  ground  that  his  answers  to  interrog- 
atories are  impertinent,  where  the  court  has  not  required  him 
to  answer  the  same;  and  especially  so  where  he  has  offered  to 
answer  whenever  the  question  should  be,  by  the  court,  ad- 
judged  to  be  a  proper  one.7     The  court  having  neither  ordered 
nor  been  called  upon  to  order  the  garnishee  to  answer  the  in- 
terrogatory, his  refusal  to  answer  it  will  not  be  sufficient  on 

nishee,  but  that  it  is  within  the  dis-  1.  Frizzell  *.  Willard,  37  Ark.  478; 

cretion    of    the  court  after  the  ques-  post,  §656,  "The  Issue, 

tions    are    submitted  iu  writing  and  2.  Corbyn  •.   Bollman    4  Wata  & 

passed  upon  by  it.    Elwood  ..  Crow-  S.  (Pa0  342;  State  Nat  Bank  «  Boat- 

ley,  64  Iowa  68.  ner,  39  La.  Ann  843,  2  So.  Itep.  589. 

In  Massachusetts  the  plaintiff  has  3.  Bell  v.  Kendnck,  8  N   H.  520. 

been  allowed  to  file  further  interroga-  On  the  contrary  it  is  held  in  Maine 

tories  for  the  purpose  of  ascertaining  that  a  trustee  need  not  answer  an  m- 

the  condition  of  the  accounts  between  terrogatory  which  tends  to  disparage 

the  parties  and  was  allowed  to  ask  his    title    to    real    estate.     Moor   v. 

him   whether  he   did  not  assign  his  Towle,  38  Me.  133. 

claim  against  the  defendant   before  4.  Neally    v.     Ambrose,    21    Pick. 

the  service  of  the  writ,  but  he  was  (Mass.)  185. 

not  allowed  to  be  asked  whether  he  5.  Rhine    v.    Danville,  etc.,   R.  R. 

was  not  aware  of  that  fact  when  he  Co.,  10  Phila.  (Pa.)  336. 

answered  the  preceding  interrogate-  6.  Humphrey    v.    Warren,    45  Me. 

ries.     Nutter    v.     Farmingham     and  216. 

Lowell  R.  R.  Co.,  131  Mass.  231.  7.  Sawyer  v.  Webb,  5  Iowa  315. 
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which  to  base  a  judgment  against  him  as  a  garnishee,  unless 
the  question  have  a  tendency  to  bring  out  some  fact  relevant  to 
the  issue.1  It  is  further  said,  however,  that  the  court  will  not 
interfere  to  compel  a  garnishee  to  answer  a  particular  inter- 
rogatory but  will  leave  him  to  act  at  his  peril.8 

§  656.  Nature  of  the  issue. — The  issue  between  the  plaintiff 
in  garnishment  and  the  garnishee  is  wholly  separate  and  dis- 
tinct from  the  issue  between  the  plaintiff  and  principal  defend- 
ant. Furthermore,  the  verdict  thereon  will  be  separate  and 
special,  pertaining  only  to  the  garnishee.3  It  is  strictly  a  pro- 
ceeding at  law  and  is  to  be  tried  as  ordinary  issues  between  a 
plaintiff  and  defendant.  The  allegations,  answers  and  denials 
are  then  only  considered  as  pleadings  and  the  garnishee's  an- 
swer is  not  on  the  trial  of  this  issue  considered  as  true.4  The 
issue  is  confined  to  the  denial  of  the  answer.  It  is  confined  to 
a  general  allegation  that  the  garnishee  is  indebted  to  the  de- 
fendant and  the  jury  are  restricted  to  decide  on  the  truth  of 
the  return.5  The  issue  is  the  same  as  it  would  be  on  an  action 
between  the  principal  defendant  and  the  garnishee  and  no 
other.6      Where  the  answer  denied  an  indebtedness  and  an 

1.  Lyman  v.  Parker,  33  Me.  31.  v.  Lockhart,  9  Ala.  91;  Westmorland 

2.  Smith  v.  Cahoon,  37  Me.  281.  v.  Tippens,  1  Bailey  (S.  Car.1  514. 
Where    an    unsatisfactory    answer        The  plaintiff  can  not  select  a  part 

had  been  made  and  a  further  exami-  of  the  answer  and  take  issue  thereon, 

nation  ordered,  to  which  the  garnishee  The  whole  answer  is  in  issue.     Myatt 

refused  to  submit,  and  both  he  and  v.  Lockhart,  9  Ala.  91. 
the  principal  defendant  died  before        Where  the  trial  of  the  issue  is  re- 

the  next  term,  judgment  was  entered  ferred  to  a  commissioner,  the  whole 

against  both  as  of  the  preceding  term,  case  as  to  the  liability  of  the  garnishee 

Patterson  v.  Buckminster,  14  Mass.  is  referred.    The  report  of  the  com- 

144.  missioner  will  be  considered  to  con- 

3.  Roberts  v.  Barry,  42  Miss.  260 ;  tain  the  whole  case  and  if  it  contain 
Mygatt  v.  Burton,  74  Wis.  352,  43  N.  no  reference  to  the  "answer"  as  con- 
W.  Rep.  100.  taining  further   facts,  the    court  can 

4.  Case  v.  Noyes,  16  Ore.  329,  19  take  no  notice  of  the  facts  so  stated. 
Pac.  Rep.  104;  Zanz  v.  Stover,  2  New  Lovejoy  v.  Lee,  35  Vt.  430. 

Mex.  29;  Lyatt  i>.  Lockhart,  9  Ala.  91.  6.  Warne  v.   Kendall,    78   111.598; 

5.  Nesbitt  v.  Ware,  30  Ala.  68;  Haines  v.  O'Conner,  5  111.  App.  213. 
Crew  v.  McClung,  4  Greene  (Iowa)  In  Illinois  the  issue  is  between  the 
153 ;  Perea  v.  Colorado  Nat.  Bank,  —  defendant  and  the  garnishee,  the  de- 
N.  Mex.  — ,  27  Pac.   Rep.  322 ;  Myatt  fendant    becoming    the    plaintiff    on 
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issue  is  raised  thereon,  the  proof  of  the  validity  o!  the  transfer 
of  such  indebtedness  can  not  be  tried;1  nor  can  the  garnishee's 
title  to  property  in  his  possession.2  The  plaintiff  having 
elected  to  controvert  the  answer  instead  of  admitting  it,  the 
fact  that  the  title  is  in  another,  as  shown  by  the  answer,  does 
not  affect  this  issue  in  which  the  plaintiff  avers  the  garnishee's 
indebtedness  to  the  defendant.3  If,  however,  the  title  of  an- 
other is  shown  by  the  garnishee,  the  validity  of  the  transfer 
may  be  questioned  and  the  person  indicated  may  be  called  into 
the  suit.4 

The  indebtedness  of  the  principal  defendant  to  the  garnish- 
ing creditor  is  wholly  without  the  issue  raised  on  a  traverse  of 
the  garnishee's  answer,  and  can  not  be  submitted  to  the  jury 
which  tries  the  issue  between  the  plaintiff  and  garnishee.5 
Nor  can  the  declarations  of  the  principal  defendant  be  received 
in  evidence  against  the  garnishee.  The  principal  debtor  is 
not  a  competent  witness  in  such  case6.  Neither  is  the  wife  of 
the  principal  defendant.7  But  the  defendant  is  a  competent 
witness  for  the  garnishee  on  the  trial  of  the  issue,  because  they 
have  contrary  interests  ;8  nor  is  he  entitled  to  notice  that  the 
garnishee  is  to  be  examined.9 

such  issue,  and  it  is  irregular  to  make  7.  Coburn  v.  Mellen,  19  N.  H.  198; 

ip  and  try  an  issue  between  the  gar-  Forretier  v.  Guerrineau,  1  M'Cord  (S. 

aishee   and    the    attaching    creditor.  Car.)  304. 

Warne  v.  Kendall,  78  111.  598;  Haines  8.  Jones  v.  Bank  of  Northern  Lib- 

0.  O'Conner,  5  111.  App.  213.  erties,44  Pa.St.253 ;  McCormac  v.Han- 

1.  Fowler  v.  Williamson,  52  Ala.  16.  cock,  2  Pa.  St.  310;  De  Witt  W.Baldwin, 

2.  Ivens  v.  Ivens,  30  La.  Ann.,  Part  1  Root  (Conn.)  138 ;  Bell  v.  Jones, 17 N. 

1,  249;  Simpson  v.  Tippin,  5  Stew.  &  H.307.  That  he  is  prima  facie  anincom- 
P.  (Ala.)  208.  petent  witness  for  the  garnishee,  see 

3.  Myatt  v.  Lockhart,  9  Ala.  91.  Marston  v.  Carr,  16  Ala.  325. 

4.  Myatt  v.   Lockhart,  9   Ala.    91 ;  The  declarations  of  an  absconding 
Scott  v.  Stallsworth,  12  Ala.  25.  debtor  are  not  evidence  for  the  plaint- 
Such    an    issue  can  be  tried  on  a  iff,  but  his  deposition  is  admissible  on 

direct  suit  brought  between  the  plaint-  the  part  of  the  garnishee  to  prove  that 

iff  and  garnishee  to  try  the  sufficiency  the   effects   attached    belonged    to    a 

of  that  title.     Ivens  v.  Ivens,  30  La.  stranger.    Enosv.  Tuttle,  3  Conn.  247. 

Ann.,  Part  I,  249.  But  the  local  statute  must  be  ob- 

5.  Jones  v.  Pope,  6  Ala.  154 ;   Cap-  served  in  regard  to  the  competency  of 
ital  City  Bank  v.  Wakefield,  83  Iowa  interested  parties  as  witnesses. 

46,  48  N.  W.  Rep.  1059.  9.  Jones  v.  Roberts,  60   N.  H.  216; 

6.  Cahoon  v.  Ellis,  18  Vt.  500.  Morrison  v.  Barker,  50  N.  H.  529. 
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§  657.   The  evidence  on  issue — (a)  The  burden  of  proof. — 

When  an  issue  is  formed  on  the  truthfulness  of  the  answer, 
the  trial  of  it  will  be  controlled  by  the  rules  regarding  other 
trials  of  issues  of  fact.  The  joining  of  the  issue,  even  though 
orally,  casts  upon  the  plaintiff  the  burden  of  showing  that  he 
is  entitled  to  a  judgment.  The  answer  of  the  garnishee  deny- 
ing liability  is  prima  facie  evidence  in  his  behalf,  and,  unless 
the  plaintiff  impeaches  the  truth  of  its  averments  by  other  evi- 
dence, the  garnishee  will  be  discharged.  The  burden  of  prov- 
ing the  garnishee's  indebtedness  is  on  the  plaintiff,  and  he  can 
only  obtain  a  verdict  by  a  preponderance  of  testimony.  He  is 
at  liberty  to  introduce  other  evidence  than  the  disclosure  of 
the  garnishee  for  the  purpose  of  proving  the  garnishee's  in- 
debtedness, and  the  law  does  not  prescribe  the  order  in  which 
such  proof  shall  be  received.1  No  presumption  arises  against 
the  garnishee,  unless  he  fails  to  answer  fully  and  clearly  the 
matters  within  his  knowledge.2  The  burden  is  on  the  plaint- 
iff to  show  what  credits  or  effects  were  in  the  garnishee's 
hands  at  the  time  of  the  service  upon  him.3  And  though  the 
answer  may  admit  that  goods  were  in  the  hands  of  the  gar- 
nishee at  a  time  previous  to  the  service  of  process,  the  burden 
is  upon  the  plaintiff  to  show  that  the  goods  were  in  the  gar- 
nishee's possession  when  the  writ  was  served  upon  him.*  If 
it  is  shown  by  the  answer  that  an  assignment  of  the  property 
in  his  hands  was  made  on  the  day  the  garnishment  process 
was  served  upon  him,  the  plaintiff  must  show  that  the  service 
was  made  previous  to  the  assignment.5  An  assignment  being 
admitted,  it  will  be  presumed  that  it  was  fair  and  for  a  valua- 
ble consideration  ;    therefore,  if  the  plaintiff  attempts  to  im- 

1.  Rippen  v.   Schoen,   92  111.   229;  East  Line,  etc.,  R.  R.  Co.  v.  Terry,  50 

Kerginr.  Dawson,  6  111.  (1  Gilm.)  86;  Tex.    129;    Thompson   v.    Stewart,  3 

Field  v.  Malone,  102  Ind.  251;   Smith  Conn.  171. 

v.   Clarke,   9   Iowa  241;    De  Witt   v.  2.  Williams  v.  Housel,  2  Iowa  154; 

Baldwin,  1  Root  (Conn.)  138;  Holton  Farwell  v.  Howard,  26  Iowa  381. 

v.  South  Pacific  R.  R.  Co.,  50  Mo.  151 ;  3.  Caldwell  v.  Coates,  78  Pa.  St.  312. 

Caldwell  v.   Coates,    78  Pa.   St.  312;  4.  Bethel  v.  Linn,  63  Mich.  464,  30 

Scheuberv.  Simmons,  2  Tex.  Civ.  App.  N.  W.  Rep.  84. 

672,  22  S.  W.  Rep.  72;  Kelly  v.  Gibbs,  5.  Weire  v.  Davenport,  11  Iowa  49. 
84  Tex.  Sup.  143,  19  S.  W.  Rep.  380; 
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peach  it  on  the  ground  of  fraud,  the  burden  is  upon  him  to 
prove  at  least  a  prima  facie  case  of  fraud.1  If  the  garnishee 
admits  a  certain  indebtedness,  and  the  plaintiff  alleges  a  great- 
er indebtedness,  the  burden  is  upon  him  to  prove  that  fact.2 
Where  a  conditional  promise  has  existed  from  the  garnishee 
to  the  principal  defendant,  the  burden  is  upon  the  plaintiff  to 
show  not  only  the  existence  of  the  promise,  but  that  its  condi- 
tions have  been  fulfilled.3  The  plaintiff  must  make  out  a  case 
against  the  garnishee.4  The  garnishee  is  held  liable  or  not, 
upon  a  just  view  of  all  the  facts.  The  evidence  on  the  win- 
ning side  must  be  fairly  preponderating.  If  it  be  not  affirma- 
tively shown,  either  by  the  answer  of  the  garnishee  or  by  col- 
lateral proofs  that  he  is  liable,  then  he  will  be  discharged."5 

The  burden  of  proof  is  upon  the  garnishee  to  make  a  prima 
facie  case  entitling  him  to  be  discharged.  This  he  will  do  in 
the  first  instance  by  his  answer  showing  his  lack  of  liability. 
If  no  such  answer  is  filed,  judgment  may  be  entered  against 
him  on  default  as  above  shown,  in  which  case  the  facts  sworn 
to  by  the  plaintiff  in  obtaining  the  attachment  is  taken  to  be 
true,  and  no  burden  is  cast  upon  the  plaintiff  until  the  gar- 
nishee makes  out  a  prima  facie  case  by  his  answer.6  The  bur- 
den of  proof  being  upon  the  plaintiff  in  the  first  instance  on 
the  trial  of  the  issue  upon  answer,  it  may  be  shifted  to  the 
garnishee  by  the  plaintiff's  showing  that  property  or  effects 
were  in  the  hands  of  the  garnishee  at  the  time  of  service  of 
process  upon  him.7      When  the  garnishee  has  admitted  in  his 

1.  Thomas  v.  Sturges,  32  Miss.  261 ;        3.  Caldwell  v.  Silva,  23  Mo.  App. 
Wilhelmi  v.  Haffner,  52  111.  222.  417. 

That  the  burden  rests  upon  the  gar-  4.  Ladd  v.  Gale,  57  N.  H.  210. 
nishee  to  show  that  a  transfer  was  A  stipulation,  stating  that  if  the 
bona  fide  and  upon  a  valuable  consid-  court  finds  for  the  plaintiff,  a  judg- 
eration  (where  he  has  admitted  giving  ment  may  be  entered  for  a  stated  sum, 
of  a  note  of  the  defendant,  and  has  is  not  evidence  of  the  garnishee's  in- 
alleged  that  the  same  was  assigned  debtedness.  Cairo  and  St.  Louis  R. 
before  the  service  of  garnishment),  R.  Co.  v.  Killenberg,  92  111.  142. 
see  Lyman  v.  Tarbell,  30  Vt.  463.  5.  Porter    v.    Stevens,   9  Cush. 

2.  Bunker  v.  Hibler,  49  Mo.  App.  (Mass.)  530. 

536;  Erbs  v.  Weimer,  (Pa.  Com.  PI.)  6.  Simons  v.  Jacobs,  15  La.  Ann. 
32  W.  N.  C.  204.  425. 

7.  Pupke  v.  Meador,  72  Ga.  230. 
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answer  that  he  has  money  in  his  possession  belonging  to  the 
defendant,  and  alleges  that  they  are  affected  by  a  trust,  the 
burden  is  upon  him  to  establish  the  trust.1  If  he  admits  a 
fund  in  his  hands  at  a  time  prior  to  the  service  of  the  writ 
upon  him,  the  burden  will  rest  upon  him  to  show  that  before 
the  service  he  had  expended  the  fund  for  the  benefit  of  the  de- 
fendant, and  this  he  must  show  by  clear  and  positive  state- 
ments, not  omitting  details  and  particulars.2  When  also  he 
admits  an  indebtedness,  but  alleges  an  exemption,  the  burden 
is  upon  him  to  establish  the  exemption.3  Furthermore,  when 
he  admits  an  indebtedness,  but  alleges  a  cross-demand,  the 
burden  rests  upon  him  to  show  that  such  cross-demand  was 
complete  before  service  of  process  upon  him.4 

§  658.  (b)  The  answer  as  evidence.— In  the  trial  of  an  issue 
raised  upon  a  garnishee's  answer,  the  rule  hereinbefore  stated5 
that  the  garnishee's  answer  is  to  be  taken  as  true  does  not 
apply.  On  a  trial  of  the  issue  between  the  plaintiff  and 
garnishee,  the  latter's  answer  becomes  his  pleading,  and  will 
not  be  taken  as  conclusive  proof  against  the  plaintiff.6  It  has 
no  greater  force  than  if  it  were  his  answer  to  a  petition  in  a 
suit  by  the  defendant  against  him.7  As  a  pleading,  it  is  be- 
fore the  court  without  the  necessity  of  being  offered  in  evi- 
dence.8 The  better  rule  is  that  the  answer  is  to  be  considered 
by  the  jury  as  much  as  any  other  pleading  in  the  case,  and 
such  weight  given  to  it  as  they  may  believe  it  to  be  entitled 
when  considered  in  connection  with  all  the  circumstances  of 
the  case.9  It  is  not,  like  an  answer  in  equity,  evidence  for  the 
garnishee.10     The  answer  when  considered  as  evidence    must 

1.  Frank  v.  Frank,  6  Mo.  App.  589;  6.  Fearey  r.Cummings,  41  Mich.  376. 
Sheldon  v.  Hinton,  6  111.  App.  216.  7.  Smith  v.  Heidecker,  39  Mo.  157. 

This  he  can  not  do  by  showing  a  8.  Meyer  v.  Deffarge,  30  La.  Ann., 

deed  of  assignment  made  in  another  Part  I,  548;  Smith  v.  Brown,  43  N.  H. 

state,  unless  he  also  shows  that  it  is  44. 

valid  in  this  state.     Frank  v.  Frank,  9.  Schwab  v.  Gingerick,  13  111.  697; 

6  Mo.  App.  589.  Beck  v.  Cole,  16  Wis.  95. 

2.  Barkers.  Osborne, 71  Me.  69.  10.  Jones  v.  St.  Onge,  67  Wis.  520, 

3.  Oakes  v.Marquardt,  49  Iowa  643.  30  N.  W.  Rep.  927. 

4.  Pennell  v.  Grubb,  13  Pa.  St.  552.  In  Alabama  it  is  said  that  whan 

5.  Ante,  §  636.  the  garnishee's  answer  is  controverte 
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contain  a  statement  of  facts  on  oath  and  not  a  mere  expression 
of  the  garnishee's  opinion,  or  of  hearsay.  It  is  governed  by 
the  rules  controlling  the  testimony  of  witnesses  in  other  cases.1 

The  answer  of  a  garnishee,  being  the  plaintiff's  evidence  to 
the  establishment  of  a  liability,  the  garnishee  is  therefore  the 
plaintiff's  witness  and  his  credibility  can  not  be  impeached. 
The  answer  can  only  be  contradicted  by  showing  him  to  be  un- 
worthy of  belief.  His  testimony  as  given  in  the  answer  can 
only  be  contradicted  by  disproving  the  facts  therein  stated.2 
The  sworn  answer  stands  as  prima  facie  evidence,3  and  must  be 
overthrown  by  a  preponderance  of  other  testimony.  In  Louisi- 
ana it  has  been  said  that  it  could  only  be  destroyed  by  the  oath 
of  two  witnesses,  or  of  one  single  witness,  corroborated  by  strong 
circumstantial  evidence  or  written  proof.4 

While,  as  before  stated,  the  whole  answer  is  to  be  considered, 
yet  the  plaintiff  is  at  liberty,  on  a  traverse  of  the  answer,  to 
read  any  part  of  it  in  his  behalf  and  contest  the  remainder, 
provided  he  has  not  admitted  the  same  by  his  pleading.5 

§  659 .  ( c )  Previous  statements  of  the  garnishee, — The  cred- 
ibility of  the  garnishee's  statements  can  not  be  impeached. 
The  plaintiff  may  disprove  the  facts  alleged  in  the  garnishee's 
answer,  and  if  the  answer  show  prima  facie  that  the  garnishee 
should  be  discharged,  the  plaintiff  must  disprove  its  statements 
according  to  the  ordinary  rules  of  disproving  the  filed,  sworn 

by  the  plaintiff  it  may  be  offered  in  3.  Erskine    v.    Sangston,    7    Watts 

evidence  by  the  plaintiff,  but  not  by  (Pa.)  150. 

the  garnishee  himself.    Price  v.  Ma-  4.  Cator    v.   Merrill,   16    La.   Ann. 

zange,  31  Ala.  701 ;  Sevier  v.  Throck-  137. 

morton,  33  Ala.  512.  If  the  answer  on  oath  alleges  certain 

In  Mississippi  it  has  been  said  that  facts,  and  the  garnishee's  answers  to 

on  an  issue  contesting  the  truth  of  the  further  interrogatories   not    on   oath 

garnishee's  answer,  the  answer  itself  sets  up  new  matter  in  avoidance  to 

can  not  be  read  to  the  jury.     Lasley  v.  the  liability  acknowledged  in  the  an- 

Sisloff,  8  Miss.  (7  How.)  157.  swer,  the  facts  stated  on  oath  will  not 

1.  Heywood  v.  Brooks,  47    N.   H.  be  affected  by  the  facts  stated  not  on 
231.  oath.     Empire  C.   R.  Co.   v.   Macey, 

2.  Barnes  v.  Way  land,  14  La.  Ann.  115  111.  390. 

791.  5.  Prentiss  v.  Danaher,  20  Wis.  328. 
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answer  to  a  bill  in  chancery.1  To  this  end  the  allegations  and 
admissions  of  the  garnishee,  made  to  the  plaintiff,  either  before 
or  after  the  service  of  the  garnishment  process  upon  him,  may  be 
shown  in  evidence*2  And  all  evidence  tending  to  prove  the 
acts,  declarations  and  agreements  between  the  plaintiff  and 
the  garnishee  is  admissible  to  contradict  the  averments  in  the 
garnishee's  answer  and  to  show  a  condition  of  things  which 
will  entitle  the  plaintiff  to  reach  the  money  or  property  which 
he  seeks  by  process  of  garnishment.3  But  the  testimony  to 
overthrow  it  must  be  conclusive.  Mere  inconclusive  testimony 
as  to  what  the  garnishee  previously  answered  in  reply  to  un- 
authorized inquiries  will  not  affect  the  conclusiveness  of  the 
sworn  answer.4  Nor  can  the  plaintiff  introduce  evidence  to 
show  that  the  garnishee  was  estopped  by  previous  representa- 
tions to  him  from  setting  up  matters  tending  to  discharge  him.5 

§  660.  (d)  The  garnishee's  defenses. — If  the  garnishee  does 
not  think  that  the  issue  on  his  answer  is  properly  raised,  he 
should  move  the  court  to  dismiss  it.  A  demurrer  to  the  plaint- 
iff's denial  is  not  the  proper  proceeding.6 

On  an  issue  raised  by  the  plaintiff  upon  the  answer  of  the 
garnishee,  the  latter  may  make  every  bona  fide  defense  known 
to  him  or  to  his  counsel  to  defeat  the  garnishment  proceedings. 
The  plaintiff  by  his  action  proposes  only  to  succeed  to  the 
rights  of  the  garnishee's  creditor,  and  whatever  would  have 
defeated  the  creditor  in  a  suit  by  him  to  recover  the  alleged 
debt  may  be  interposed  by  the  garnishee,  and  if  sufficient  to 

1.  Quarles  v.  Porter,  12  Mo.  76.  filed  in  a  justice's  court  or  the  justice's 

2.  Watson  v.  Montgomery,  4  Tex.  written  minutes  of  the  garnishee's  dis- 
Ct.  of  App.  Civil  Cases  115,  16  S.  W.  closure  can  not,  on  appeal,  be  contra- 
Rep.  546;  Jones  v.  Norris,  2  Ala.  dieted  by  the  oral  testimony  of  the 
526;  Crossman  v.  Crossman,  21  Pick,  justice  or  any  one  else;  nor  can  it  be 
(Mass.)  21;  Stevens  v.  Gwathmey,  supplemented,  so  as  to  increase  the 
9  Mo.  636.  liability  which  it  admits.     Isabelle  v. 

3.  Ellis  v.   Goodnow,   40  Vt.    237;  Iron  Cliffs  Co.,  57  Mich.  120. 
Ankrim  v.  Woodward,  4  Rawle  (Pa.)  5.  Sears  v.  Thompson,  72  Iowa  61,  33 
345.  N.  W.  Rep.  364. 

4.  Quinn  v.  Blanck,  55  Mich.  269.  6.  Tuttle  v.  Gordon,  8  Mo.  152 ;  Curry 
But  the  garnishee's  written  answer,    v.  Woodward,  50  Ala.  258. 
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defeat  that  action,  it  will  be  sufficient  to  defeat  the  garnish- 
ment '     The  garnishee  is  confined  to  such  matters  of  defense 
when  the  principal  defendant  has  been  or  is  in  court   for  in  such 
case  he  has  no  right  or  interest  in  contesting  the  matters  at 
issue  between  the  plaintiff  and  principal  defendant     He  is 
not  concerned  with  the  regularity  or  merits  of  the  defendant  s 
case,  and  a  plea  questioning  the  regularity  of  the  proceedings 
between  them  may  be  struck  out  as  frivolous.     The  garnishee 
is  a  mere  stakeholder  between  them  and  can  not  question  the 
proceedings  between  them  except  when  it  is  absolutely  neces- 
sary for  his  own  protection  as  shown  below.'   He  has  an  equa 
right  with  any  other  person  to  make  all  legal  defenses  against 
the   Plaintiff  who  seeks  to  charge  him.'     He  may  set  up  any 
defense  necessary  to  his  own  protection  whether  the  same  be 
against  bis  own  creditor,  the  defendant,  or  against  his  credit- 
or's creditor,  the  plaintiff.'     But  it  must  be  remembered  that 
when  his  creditor,  the  principal  defendant,  is  in  court  by  per- 
sonal service  or  appearance,  the  judgment  or  matters  at  issue 
between  such  principal  defendant  and   the   plaintiff   are  no 
necessary  to  the  garnishee's  protection  and  the  garnishee  cannot 
interpose  them  as  defenses  between  himself  and  the  plaintiff. 

1   Morgan    „.  Stokes,  54  Ga.  518;  Rob.  (La.)  517;  Field  ..  McKinney, 

/1,.       „   at  t    *.  p    t?   Co  v  Meyer,  60  Miss.  763. 

SSd  M  13  N.  E.  Rep   576 ;  Fird        If  the  garnishment  be  made  at  a 

117  uo.»,  ">i  •  i        M  D  y        when  the  garnishee  could  not 

m'lf  ,"  D^gan  44  Mo'  V;  She^dy    defend  himself  against  a  recovery  as 
mott  v.  "°™S*"'  '        Di  here  it  was  made  after  averdtct  had 

lam":  Wenger  H  Mo  54^;  Rnssel,  r.    been  rendered  against  him  in  an  ac- 
n    1    T  Mnmhv  W    Oar.)    468;    Hon  brought  by  the  principal  defend- 

SathT:.    OS  SmVS        «W  *« ^ 
"^b^^bTstew.CA,,    i^,  r,3C,Tt(Pa,Or. 

Ss     BrodeT  Firemen's  Ins.  Co.,  8       When  the  garnishee  has  to  defend 
£lfll)2U;  Frarier  ..  Willcos,  4    and  contest  all  the  matters  stated  m 
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As  before  stated,1  he  may  plead  in  abatement,2  or  in  bar,3  and 
may  rely  upon  the  same  defenses  when  an  issue  is  tried  on 
his  answer.  He  may  rely  upon  any  plea  he  may  have  filed 
unless  he  has  waived  the  same  by  answer,  and  he  may  rely 
upon  the  statute  of  limitations  or  any  other  legal  defense 
which  he  has  against  the  suit  of  his  creditor.1 

The  garnishee  may  not  only  set  up  the  defenses  which  he 
would  have  against  an  action  brought  by  the  principal  defend- 
ant against  him,  but  when  there  has  been  no  personal  service 
upon  the  principal  defendant  he  may  make  all  such  defenses 
to  the  merits  as  he  knows  the  principal  defendant  might  make, 
if  present,  in  defending  the  garnishment  proceedings.5  How- 
ever, it  is  only  when  a  judgment  is  about  to  be  entered  against 
him,  which  judgment  would  be  void  because  the  court  has  not 
acquired  jurisdiction  over  the  principal  defendant  in  the  main 
suit,  and  that  because  thereof  the  main  action  must  fail  ren- 
dering the  judgment  to  be  entered  in  the  garnishment  pro- 
ceeding void,  that  he  is  entitled  to  question  the  validity  of  the 
proceedings  between  the  plaintiff  and  principal  defendant. 
When  no  jurisdiction  is  acquired  against  the  principal  defend- 
ant the  court  is  without  power  to  enter  a  valid  judgment 
against  the  garnishee,  and  the  garnishee  is  entitled  to  bring 
this   fact  to  the  attention  of  the  court  for  his  own  protection.6 

his  answer,  he  should  be  allowed  a  Philadelphia  Savings  Bank  v.  Smet- 

defense    as    broad    as    the   evidence  hurst,    2   Miles   (Pa.)   440;    Fitzsim- 

offered  by  the  plaintiff  to  prove  the  mon's  Appeal,  4  Pa.  St.  248 ;  Stevens 

matter  put  in  issue.  Gage  v.  Wilburn,  v.  Brown,  20  W.  Va.  450;  Middleton 

2  Brev.  (S.  Car.)  485.     When  the  ef-  v.  White,  5  W.  Va.  572. 

feet  of  the  plaintiff's  controversy  is  to  3.  Emerson    v.    Paine,    9  Vt.    271; 

attack  the  statement  made  between  Barr  v.  Perry,  3  Gill.  (Md.)  313. 

the  garnishee  and  the  defendant,  the  4.  Hinkle     v.    Currin,    2    Humph. 

garnishee  must  be  permitted  to  ex-  (Tenn.)  137. 

plain  the  title  by  which  he  holds  the  5.  Bushnell  v.  Allen,  48  Wis.  460; 

property  sought  to  be  seized,  and  the  Winterfield  v.  Milwaukee,  etc.,  R.  R. 

manner  in    which    he  acquired    the  Co.,  29  Wis.  589. 

same  on  settlement  between  himself  6.  Planters',  etc.,  Bank  v.  Haiman, 

and  the  principal  debtor.     Hodges  v.  80  Ga.  624 ;  Empire  Car- Roofing  Co. 

Graham,  25  La.  Ann.  365.  v.   Macey,    115    111.    390;    Dennison 

1.  Ante,  §  623.  v.  Blumenthal,  37  111.  App.  385 ;  Bald- 

2.  Donald  v.  Nelson,  95  Ala.  Ill,  10  win    v.    Ferguson,  35  111.  App.   393; 
So.Rep.317;Kase'y.Kase,34Pa.St.l28;  Johnson    v.    Johnson,    26   Ind.  441; 
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After  a  judgment  confessed  by  the  principal  defendant  in 
favor  of  the  plaintiff,  the  garnishee  has  no  right  to  question 
Z  Indebtedness  of  the  principal  defendant  to  the  plaintiff 
Nor  has  he  a  right  to  question  the  validity  of  the  service  against 
fhe  principal  defendant  if  the  judgment  record  shows  that  the 
process  was  returned  duly  executed  against  the  defendant,  who 
was     gaily  before  the  court.'     Nor  can  he  question  any  other 
■    gularity  or  insufficiency  in  the  proceeding  or  judgment 
against  the  principal  defendant,  unless  the  objec turn goes  to 
the  jurisdiction  of  the  court.'     Furthermore,  the  fact  that  the 
garnishee  may  have  made  a  general  statement  in  his  answer 
as  to  the  amount  of  the  fund  or  property  in  his  hands  wi     not 
estop  him  from  showing  the  correct  amount  upon  the  trial. 
A  id  although  he  may  have  admitted  an  indebtedness  in  his 
a.  swe     he  may,  on  the  trial  of  the  issue,  reduce  the  amount 
'Te  plaintiff's  recovery  against  him  by  showing  that  another 
creditor  has  recovered  a  judgment  in  garnishment  against  him 
and  that  he  has  paid  the  same.5 

H  may  show  all  defenses  which  are  necessary  and  compe- 
tent for  the  protection  of  his  own  interest,  even  though  it  be 
a  p  ea  of  su  h  nature  as  that  which  shows  the  plaintiff  can  not 
recover  against  the  principal  defendant  because  *£%£* 
are  had  under  a  law  which  has  been  repealed.  He  Mother 
permitted  to  make  all  legal  defenses  that  a  claimant  of  the  fund 
or™operty  might  make;  but  if  such  claimant's  proposed  de- 
Berrv  ..  Anderson,  2  How.  (Miss.)  2.  Sadler  ..  Prairie  Lodge,  59  Miss. 
649; 'Pope  ..   Hibernia  Ins.  Co.,  24    572.  ,„_Becknell ;  U0  Ind. 42, 

Ohio  St.  481;  Greene  *Tnpp,. 11  B.        3-B£k™'  chambCT8  „.  Mc- 

I.  424;    Woodfolk    ..    Wh.tworth     5     19 ^N.  E.  Jtep-  4     ,  fc    ford 

Coidw^Tenn.)  ™^«*££;  ^'a  ,'  "Sord  (k  Car.)  345;  Car- 

^TrX  *  —  "  "  ro„  ..  Paraes,  1  BaxUr  £enn  ,  „ , 

v.  aii&ui^u     ,  Tipaunre  Cowans.  Lowry,  7  Lea  (lenn.)  o^u. 

?SS2£Z&F£  «  N-wT;6       4.  Seynronr  ..  Seymour,  31  lit  App. 

S^^lK  "'  2;--;Orie7  M.&C.K.R.C0.,. 

-"  Sr^;6^^3M,4S5.        ^e^tone  .  Conrp.n,  8  U. 

Ann.  285. 
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fense  is  cut  off  by  laches  or  otherwise,  the  garnishee's  defense 
in  that  regard  will  also  be.1 

Waiver  of  garnishee  by  joining  in  the  issue. — -When  a  garni- 
shee voluntarily  joins  issue  and  goes  to  trial,  he  thereby  waives 
all  previous  irregularity  in  the  proceedings.2  He  waives  the 
objection  that  the  plaintiff's  averment  improperly  unites  dis- 
tinct causes  of  action,3  and,  although  there  may  have  been  a 
judgment  discharging  him  as  garnishee,  if  he  thereafter  vol- 
untarily goes  into  a  trial  of  the  issue  with  the  plaintiff  he 
thereby  waives  the  judgment  entirety.*  And  further,  whatever 
objections  are  waived  by  the  trial  of  the  issue  can  not  be  raised 
in  the  appellate  court.5 

§661.  Supplemental  or  amended  answer . — Even  after  in- 
terrogatories have  been  taken  pro  confesso  on  scire  facias  pro- 
ceedings, the  garnishee  may  have  the  order  set  aside  and  be 
allowed  to  answer.6  The  filing  of  a  further,  or  amended,  an- 
swer is  within  the  sound  discretion  of  the  court.7  He  may  al- 
low  an   additional   answer  on  the   garnishee's  own  motion, 

1.  Bank,  etc.,  v.  Munford,  3  Grant  show  that  the  property  came  into  his 

(Pa.)  Cas.  232.  possession  by  means  of  a  fraudulent 

Suit  pending. — A  garnishee  cannot  arrangement  between  himself  and  the 

set  up  as  a  matter  of  defense  at  the  principal  defendant.     Moser  v.  Mab- 

trial  that  he  has  been  summoned  as  erry,  7  Watts  (Pa.)  12.     Nor  can  he 

garnishee  in  another  suit,  unless  he  show  that  the  money  came  into- his 

also  shows   that  a  recovery  was  had  hands    from    conspirators    in    fraud, 

against  him  in  such  suit.     Barton  ??.  though  he  alleges  it  to  be  compensa- 

Smith,  7  Iowa  85.     He  can  not  read,  tion  for  his  own  services.     Schaffer  v. 

at  the  trial,  the  record  of  the  other  Forbes,  24  La.  Ann.  107. 

pending  action  for  the  same  indebted-  2.  Marston    v.   Carr,   16   Ala.    325 ; 

ness.     He  should,  at  the  commence-  Rector  v.  Drury,  4  Chand.  (Wis.)  24. 

ment  of  the  second  suit,  move  for  a  3.  Union    Bank  v.  Dillon,  75    Mo. 

stay  of  proceedings  until  the  first  was  380. 

terminated.     Marden  v.  Wheelock,  1  4.  Sevier  v.  Throckmorton,  33  Ala. 

Mont.  T.  49 ;  Prentiss  v.  Danaher,  20  512. 

Wis.  328.     Compare  Wood  v.  Lake,  13  5.  Pulliam  v.  Aler,  15  Gratt.  (Va.) 

Wis.  94.  54. 

Can  not  show  fraud. — As  a  matter  of  6.  Rose  v.  Whaley,  14  La.  Ann.  374 ; 

his  own  defense  the  garnishee  can  not  Hanson  v.  Butler,  48  Me.  81. 

take  any  advantage  of  his  own  fraud  7.  Karnes  v.  Pritchard,  36  Mo.  135; 

or  the  fraud  of  others.     He  can  not  ante,  §  633. 
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without  further  interrogatories  at  any  time  before  final  judg- 
ment.1 

§  662.  Judgment  on  trial  of  traverse. — Upon  a  trial  of  the 
issue  joined  between  the  plaintiff  and  the  garnishee,  the  court 
will  render  judgment  regarding  the  indebtedness  of  the  gar- 
nishee to  the  principal  defendant,  according  to  the  evidence 
which  has  arisen  from  the  pleadings  and  proof.  No  money 
judgment  can  be  entered  unless  the  indebtedness  shows  a 
special  amount  due.  The  fact  that  the  answer  denies  an  in- 
debtedness and  the  proof  of  the  traverse  negatives  or  nullifies 
the  answer  of  the  garnishee  will  not  be  sufficiently  specific  to 
support  a  judgment  for  the  plaintiff.2 

If  the  evidence  on  the  trial  of  the  issue  shows  that  goods  be- 
longing to  the  principal  defendant  were  in  the  hands  of  the 
garnishee  when  he  was  served  with  process  of  garnishment, 
the  plaintiff  is  at  least  entitled  to  nominal  damages.  But  upon 
such  proof  the  jury  should  find  what  property  was  so  in  the 
garnishee's  possession,  and  also  what  was  the  value  of  such 
property.3  This  should  be  done  in  order  that  if  the  property 
be  not  delivered  or  can  not  be  found,  the  plaintiff  may  have  pro- 
cess against  the  garnishee  for  its  value.4 

§  663.  Same — Costs.— On  the  trial  of  an  issue  between  the 
plaintiff  and  the  garnishee,  the  proceedings  become  adversary 
between  them,  and  costs  are  to  be  paid  by  the  one  who  is  cast 
in  his  suit.  If  a  greater  fund  or  more  property  is  found  in  the 
hands  of  the  garnishee  than  he  had  at  first  disclosed,  costs  are 
to  be  paid  by  him.5     It  has  been  said  that  although  the  gar- 

1.  Hovey  v.  Crane,  12  Pick.  (Mass.)  2,  Marks  v.  Reinberg,  16  La.  Ann. 

167.  348;    Pooley  v.   Snow,   12  La.   Ann. 

In  Michigan  the  practice  has  been  814 ;     Templeman    v.    Fauntleroy,    3 

to  allow  the  garnishee  to  be  examined  Rand.  (Va.)  434. 

anew  in  the  circuit  court  for  the  pur-  3.  Bethel  v.  Linn,  63  Mich.  464,  30 

pose    of    eliciting  a  fuller  discovery  N.  "W.  Rep.  84. 

when  an  appeal  is  taken  from  a  jus-  4.  Sherman  v.  Barrett,  1  Rich.  (S. 

tice's  court.     Newell  v.  Blair,  7  Mich.  Car.)  457. 

103.     This    is    under    a    practice    by  5.  Newlin  v.  Scott,  26  Pa.  St.  102; 

which  the  issue  is  tried  de  novo  in  the  Herring  v.    Johnson,    5  Phila.  443; 

circuit  court.  Hall  v.  Knapp,  1  Pa.  St.  213. 
Att.    69 
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nishee  may  be  discharged  after  a  trial  of  such  issue,  yet  if  he 
have  not  submitted  to  an  examination  on  the  original  action, 
he  should  be  held  to  pay  the  costs.1  Nevertheless,  it  is  said 
that  one  who  having  effects  of  the  debtor  in  his  hands  is  ad- 
judged liable  to  the  garnishee,  either  upon  the  original  suit  or 
upon  scire  facias,  is  not  corbelled  to  pay  the  costs  out  of  his 
own  estate,  but  may  satisfy  the  same  out  of  the  effects  in  his 
hands.2  And  in  Vermont  by  force  of  statute  it  has  also  been 
held  that  if  the  garnishee  be  not  guilty  of  any  fraud  or  unnec- 
essary delay,  and  have  nothing  in  his  hands  for  which  he  is 
chargeable,  and  from  which  he  might  deduct  his  costs,  he  is 
entitled  to  costs  against  the  plaintiff.8  "Fraud  or  unnecessary 
delay,"  though  statutory  in  this  case,  is  the  rule  which  should 
govern  in  awarding  costs  against  the  garnishee. 

1.  Jewett  v.  Bacon,  6  Mass.  60.  That  it  is  discretionary  with  the 

2.  Cleveland  v.  Clap,  5  Mass.  201.  court  in  Vermont  to  allow  the  trustee 

3.  Hills  v.  Smith,  28  N.  H.  (8  Fost.)  counsel  fees,  see  Rollins  v.  Allison, 
369.  59  Vt.  188,  10  Atl.  Rep.  201. 
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defendant's  position  in  the  garnishment. 

§  664.  Generally.  §  668.  May  claim  exemptions. 

665.  May  plead  dilatory  pleas.  669.  Denial  of  garnishee's  answer. 

666.  May  plead  in  bar.  670.  May  review  judgment  against 

667.  Time  in  which  he  may  plead.  garnishee. 

§  664.  Generally.1 — Garnishment  is  a  species  of  attachment, 
and  therefore  the  principal  defendant  can,  on  his  own  part, 
interpose  such  defenses  in  the  garnishment  suit  as  he  could  in 
the  attachment  suit  if  the  garnishee  had  not  been  summoned. 
His  defenses  to  the  garnishment  (attachment)  are  wholly  dis- 
tinct from  his  defenses  to  the  main  action,  and  must  not  be 
confused  therewith.  He  has  a  common-law  right  to  interpose 
any  defense  to  the  writ  (unless  otherwise  controlled  by  statute) 
that  he  could  interpose  to  any  other  writ  against  him  or  his 
property.  He  can  generally  make  any  defense  except  a  denial 
of  the  garnishee's  liability.2  And  in  Wisconsin  the  statute 
defines  his  rights  to  be  any  ground  that  could  be  made  availa- 
ble as  a  defense  by  the  garnishee.3 

The  defendant  has  a  right  to  appear  in  the  attachment  and 
answer,  either  by  himself  or  by  his  counsel  or  both.  He  may 
do  this,  although  he  is  a  citizen  of  another  state;  and  may  take 
an  appeal,  notwithstanding  the  fact  that  no  security  was  given 
for  costs,4  unless  forbidden  so  to  do  by  special  statute.5 

1.  Garnishment  may  be  dissolved  by  2.  Wales  v.  Muscatine,  4  Iowa  302. 

bond.— At  any  time,  the  principal  de-  3.  Jones  v.  St.  Ouge,  67  Wis.  520,  30 

fendant  has  a  short  and  sure  mode  by  N.  W.  Rep.  927;    German-American 

which  he  can  dissolve  an  attachment.  Bank  v.  Butler-Mueller  Co.,  87  Wis. 

He  can  do  this  by  filing  a  statutory  467,  58  N.  W.  Rep.  746. 

bond— ante,  §§  302  and  286— any  time  4.  Reid  v.  Moore,  12  Ga.  368. 

before  the  judgment  therein  is  satis-  5.  The  rule  regarding  a  "special  ap- 

fied.    Weber  v.  Carter,  1  Phila.  221.  pearance"  must  be  observed  or  the  de- 
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§  665.  May  plead  dilatory  pleas. — He  may  plead  in  abate- 
ment any  defense  to  the  writ  of  garnishment  (attachment)  in 
the  same  manner  that  he  could  plead  in  abatement  to  any  other 
writ.1  The  truth  of  the  facts  averred  in  the  affidavit  for  ob- 
taining the  writ  can  not  be  disputed  by  a  plea  in  abatement;2 
except  that  the  averred  grounds  for  the  issuance  of  the  writ 
may  be  questioned  to  show  that  the  court  has  no  jurisdiction 
in  attachment*  and  a  plea  putting  in  issue  the  truth  of  such 
facts  averred  in  the  affidavit  for  attachment  is  a  plea  in  abate- 
ment and  is  waived  by  a  subsequent  plea,  by  the  defendant,  to 
the  merits  of  the  action.4  If  a  defendant's  plea  in  abatement 
is  overruled,  he  will  waive  his  exception  to  such  ruling  of  the 
court,  if  he  pleads  over  or  answers  to  the  merits.5 

A  plea  of  "suit  pending"  in  attachment  and  garnishment  is 
not  a  well  settled  practice,  because  of  the  different  degrees  of 
effectiveness  to  which  that  suit  may  have  attained,  because  of 
its  progress,  or  because  of  the  court  or  its  jurisdiction  in  which 
the  same  is  brought.  The  pendency  of  one  attachment  suit 
may  be  pleaded  in  abatement  to  another  attachment  suit  in  the 
same  jurisdiction  between  the  same  parties.6  On  general  prin- 
ciples of  law  the  court  first  acquiring  jurisdiction  will  retain 
it  to  the  end,  and,  therefore,  a  suit  that  is  subsequently  begun 
can  not  be  pleaded  in  abatement;  because  one  court  having 
jurisdiction  of  the  subject-matter  the  other  can  not  acquire 
it,  whether  the  courts  be  different  state  courts  or  a  court  of  the 

fendant  may  render  himself  liable  to        2.  Taylor  v.   Ricards,   9   Ark.   378; 

a  personal  judgment  against  him.  Mandel  v.  Peet,  18  Ark.  236. 

1.  Kirkman  v.  Patton,  19  Ala.  32;        3.  Harris  v.  Taylor,  3  Sneed  (Tenn.) 

Ellison  v.  Mounts,  12  Ala.  472 ;  Child-  536. 

ress  v.  Fowler,  9  Ark.  159;  Taylor  v.        4.  Hatry  v.   Shuman,  13  Mo.   547; 

Ricards,  9  Ark.  378;  Mandel  v.  Peet,  Cannon  v.  McManus,  17  Mo.  345. 
18  Ark.  236;  Scudder  v.  Davis,  33  Me.        This  is  on  the  well  known  principle 

575 ;  James  v.  Dowell,  15  Miss.  (7  Sm.  that  a  plea  in  abatement  must  be  filed 

&  M.)  333;  McDonald  v.  Fist,  60  Mo.  in  apt  time  and  is  waived  by  a  plea  to 

172;  Hatry  v.   Shuman,  13  Mo.  547;  the  merits  of  the  case. 
Cannon  v.    McManus,    17   Mo.   345;        5.  McDonald  v.  Fist,  60  Mo.  172. 
Harris   v,  Taylor,  3  Sneed   (Tenn.)        6.  James  v.  Dowell,  15  Miss.  (7  Sm. 

536.  &  M.)  333 ;  McKinsey  v.  Anderson,  4 

Dana  (Ky.)  62. 
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United  States  and  a  state  court.'     But  an  attachment,  or  other 
suit,  previously  begun,  is  a  proper  subject  for  a  plea  in  abate- 
ment    A  suit  pending  in  another  state  is  not  the  proper  sub- 
let for  plea  in  abatement,  but  if  concluded  it  will  be  matter 
for  a  plea  in  bar.'     Where,  however,  in  any  case  the  judgment 
that  may  be  entered  in  the  present  suit  can  not  be  pleaded  in 
bar  of  the  other  suit,  a  court  will  he  reluctant  to  enter  judg- 
ment and  thereby  endanger   the  party  of  being  subjected  to 
double  satisfaction  of  one  demand.     The  technical  rules  regard- 
ing the  conflict  or  agreement  of  jurisdiction  cannot  be  relied 
upon  in  such  cases,  but  each  case  will  be  decided  according  to 
what  will  best  insure  substantial  justice  to  the  party  over  whom 
both  judgments  are  pending.  . 

A  plea  puis  darrein  continuance  has  been  held  to  be  sufficient 
to  stay  the  proceedings  in  the  garnishment  suit  until  the  de- 
termination of  another  suit  pending  in  the  same  court. 

§  666.   May  plead   in  bar.-The  plaintiff  may  interpose  a 
plea  in  bar,  and  set  up  any  matter  to  defeat  the  garnishmen 
That  he  might  set  up  to  defeat  a  direct  attachment  under  the 
same  circumstances.     Another    attachment,    garnishment   or 
other  suit  may  be  pleaded  in  bar  when  the  defendant  or  gar- 
nishee is  thereby  bound  to  make  satisfaction,  and  the  judg- 
ment in  the  present  suit  will  not  supersede  the  judgment  m 
that  suit  ;s  but  the  fact  that  the  third  person  has  attached  the 
property  in  a  suit  against  the  plaintiff  can  not  be  pleaded  in 
bar  before  there  has  been   a  recovery  by  such  third  person. 
1   Caster  v.  White,  49  Mich.  262;        3.  Garity  ..  Gigie,  130  Mass.  184; 
Greenwood  ..  Hector,  Hemp.  Cir.  Ct.    „*.££   ^  ^^  _  R  ^  __  „ 

(\  Wallace  ..  MeOonnell.  13  Peters    At,.  Rej.343.  ^^  ^  ^    ^ 

^IttashelheJdthatapersocheing  Moyer  ..   Lobengeir 4  Watts   (Pa.) 

it  nasure,,  r       a  debtor  390;  Mavnard  v.  Nekervis,  9  Pa.  bt. 

the  creditor  ot  another,  and  a  dehtor  ,  Seaman,  8  Blackf. 

of    a  third   person,  may  at  ach  the  81    State  BanK  , 

fnnds  in  his  own  hands  which  belong  (Ind.)  181.  bee,  also,  uiu 

to  the  other  person  and  then  plead  the  Hemps*.*.  „  _  _  ,   ,„,. 

pending  attachment  in  a  seit  brought        6.  Pierson  v.  McCahill,  21  Ca  .  123 , 

SUimby tbethitdperso.  Gray-  ^^it  sims'f  Tait^ 

son  v.  Veeche,  12  Martin  (La.)  688.  5  Foster  {&. 

07    Mica     4-K 


27  Miss.  487. 
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The  pendency  of  a  prior  attachment  is  not  a  bar  to  the  present 
suit,1  but  it  may  be  proper  subject-matter  for  continuance  or 
abatement.2  If,  however,  there  has  been  a  binding  judgment 
in  the  prior  suit,  although  it  may  have  been  rendered  by  a 
court  in  another  state,  it  may  be  pleaded  in  bar  to  an  attach- 
ment or  garnishment  in  this  state.3 

§  667.  Time  in  which  he  may  plead. — Unless  otherwise  pre- 
vented by  the  force  of  a  special  statute,  the  defendant  may  inter- 
pose his  defenses  at  any  time  before  judgment  is  entered  in  the 
attachment,  but  his  pleadings  will  be  governed  by  the  common 
law  rules  regulating  the  order  in  which  his  pleas  shall  be 
filed.  That  is  to  say  he  must  plead  to  the  jurisdiction  before 
he  pleads  in  abatement,  and  must  plead  in  abatement  before 
he  pleads  in  bar,  unless  the  subject-matter  for  abatement  arises 
after  the  commencement  of  the  suit.4  By  force  of  statute,  how- 
ever, in  Florida,  a  defendant  in  attachment  has  at  all  times, 
up  to  the  trial  of  the  suit  on  its  merits,  a  right  to  contest  the 
plaintiff's  right  to  have  attachment,  and  this  he  may  do  even 
after  pleading  to  the  action.5 

§  668.  May  claim  exemptions. — The  defendant  may  inter- 
pose a  claim  that  the  property  sought  to  be  charged  by  gar- 
nishment is  exempt  from  execution  and  attachment,  and  in 
fact  if  he  has  himself  been  brought  into  court  by  the  personal 
service  of  process,  he  must  interpose  a  claim  of  exemption,  or 
it  will  be  deemed  to  have  been  waived  ;  for,  as  hereinbefore 
stated,  when  he  is  personally  served,  the  garnishee  is  under  no 
obligation  to  interpose  a  claim  of  exemption  for  him.6  Further- 

1.  Marsh  v.  "West,  etc.,  Mfg.  Co.,  46  file  a  special  plea  raising  the  question 
N.  Y.  Sup.  Ct.  8.  of  residence  along  with  other  pleas  in 

2.  Supra.  bar.     Lindsley  v.  Malone,  23  Pa.  St. 

3.  Garity  v.  Gigie,  130  Mass.  184.  24. 

4.  1  Chitt.  PI.  441 ;  Manuel  v.  Missis-  A  plea  puis  darrien  continuance  may 
sippi,  2  Miles  (Pa.)  398;  Lindsley  v.  be  interposed  whenever  the  occasion 
Malone,  23  Pa.  St.  24.  therefor  arises. 

The  defendant  in  a  case  of  foreign        5.  Kennedy  v.  Mitchell,  4  Fla.  457, 
attachment    can    not,    after    having        6.  Ante,  §  629. 
failed  in  a  motion  to  quash  the  writ, 
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more,  it  is  said  in  Iowa  that  the  only  defense  which  the  de- 
fendant can  make  to  the  liability  of  the  garnishee  on  the 
indebtedness  is  a  defense  in  the  nature  of  a  claim  of  an  ex- 
emption ;  for  any  denial  of  indebtedness  or  liability  must  be 
interposed  by  the  garnishee  himself.1  The  time  at  which  the  de- 
fendant's claim  of  exemption  must  be  interposed  may  be  regu- 
lated by  special  statute.  In  Pennsylvania  the  defendant's 
claim  of  exemption  is  in  apt  time  if  filed  at  the  time  the  gar- 
nishee's answer  is  filed.2  In  any  event,  if  the  claim  of  exemp- 
tion is  not  interposed  before  judgment  in  favor  of  the  attaching 
creditor  against  the  garnishee,  the  exemption  is  lost,  for  it  can 
not  thereafter  be  asserted.8 

§  669.  Denial  of  garnishee's  answer. — If  the  defendant  is 
dissatisfied  with  the  answer  that  is  filed  by  the  garnishee,  he 
has  the  right  to  protect  himself  by  some  proper  procedure  in 
objection  thereto  prosecuted  within  the  proper  time.4  It  is  said 
that  the  proper  mode  of  procedure  in  such  a  case  is  for  the  de- 
fendant to  deny  the  correctness  of  the  garnishee's  answer  upon 
oath  and  to  file  an  instrument  like  a  declaration  suggesting  the 
nature  of  the  garnishee's  indebtedness  to  which  the  garnishee 
may  plead.  If  then  judgment  is  thereon  entered  against  the 
garnishee,  it  will  be  one  of  condemnation  to  satisfy  the  gar- 
nishment plaintiff's  demand.5 

Since  the  defendant  on  account  of  his  interest  will  not  gen- 
erally be  admitted  as  a  witness  on  behalf  of  the  garnishee,  but 
on  account  of  his  adverse  interest  he  may  be  admitted  on  the 
part  of  the  plaintiff.6  The  attachment  defendant  can  not  deny 
the  indebtedness  of  the  garnishee,  or  maintain  that  it  is  not 
due  ;7  but  he  may  establish  the  indebtedness  of  the  garnishee 
to  him.8     And  for  a  like   reason  the  garnishee  who  has  not 

1.  Wales  v.  Muscatine,  4  Iowa  302.        5.  Graves  v.  Cooper,  8  Ala.  811. 

2.  Kuhn  v.  Warren  Savings  Bank,        6.  Ante,  §  656. 

(Pa.)  11  Atl.  Rep.  440.  7.  Bacon  v.  Masters,  2  Root  (Conn.) 

3.  Randolph  v.  Little,  62  Ala.  396.  43 ;  Doty  v.  Reed,  2  Root  (Conn.)  81 ; 

4.  Contesting  the   defendant's    an-  Burrows  v.  Lehndorff ,  8  Iowa  96. 
swer  at  the  term  in  which  the  same  is  8.  Edwards  v.  Temple,  2  Harr.  (Deh) 
filed  is  apt  time.  322. 
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yet  filed  his  answer  is  not  an  admissible  witness  for  the  de- 
fendant.1 Because  of  the  defendant's  adverse  interest,  he  can 
give  evidence  of  the  good  character  of  the  garnishee  when  it  is 
sought  to  annul  her  title  to  the  goods  in  her  possession  on  the 
ground  of  fraud.2 

§  670.  May  review  judgment  against  garnishee. — The  prin- 
cipal defendant  in  a  garnishment  proceeding,  if  he  be  dissatis- 
fied with  the  judgment  entered  in  the  garnishment  against  the 
garnishee,  may  appeal  from  the  decision  of  the  court,3  or  he 
may  file  exceptions  to  the  rulings  of  the  court  and  have  the 
same  reviewed  on  writ  of  error  in  the  court  above.4 

1.  White  v.  Means,  33  Me.  495.  4.  Hurlburt  v.  Hicks,  17   Vt.   193. 

2.  Dawkins   v.    Gault,  5  Rich.  (S.     Further  as    to  "Judgment,"  §  678  et 
Car.)  151.  seq.,  and  "Review  of  Garnishment," 

3.  Reid  v.  Moore,  12  Ga.  368.  see  post,  §  699  et  seq. 


CHAPTER  XXXI. 

INTERPLEA   IN   GARNISHMENT. 

§671.  Necessity  for  bringing  in  the     §675.   When  where .and  how  the  is- 
*  i-t  sue  should  be  tried. 

672.  Summ^ngorcitingtheclaim-        676.  The  evidence-Burden  of 

,  proof. 

673.  ThTduty  of  the  plaintiff.  677.  The  judgment-Costs. 

674.  The  issue  on  the  interplea. 

§  671.   Necessity  for  bringing:  in  the  claimant.— The  gen- 
eral rules  and  principles  governing  the  intervention  of  claim- 
ants in  all  attachment  suits  have  been  hereinbefore  laid  down 
And  the  following  paragraphs  will  be  devoted  to  the  treatment 
of  the  subject  when  it  is  disclosed  by  the  garnishee  that  he  has 
property  or  funds  in  his  possession,  and  that  the  same  have 
been  assigned  to  or  are  claimed  by  another  person  not  a  party 
to  the  suit.     It  has  been  before  stated2  that  the  garnishee  must 
disclose  in  his  answer  all   existing  liens  and  assignments,  or 
he  will  not  himself  be  protected  by  a  judgment  in  garnishment 
against  him;  nor  will  he  discharge  his  duty  to  the  owner  or 
claimant  of  such  fund  or  property.8     It  has  also  been  shown 
that  no  judgment  can  be  entered  against  a  garnishee  on  an 
answer  that  does  not  admit  an  indebtedness  to  the  principal 
defendant.4     Therefore,  when  it  is  shown  that  a  stranger  to 
the  suit  claims  an  interest,  by  assignment  or  otherwise,  in  the 
fund  admitted  to  be  in  the  hands  of  the  garnishee,  and  such 
interest  is  not  admitted  or  definitely  shown,  no  judgment  of 
condemnation  against  the  fund  so  in  the  hands  of  the  gar- 
nishee can  be  rendered  in  favor  of  the  plaintiff  in  the  garmsn- 

1.  Ante,  Vol.  I,  §§  426-440.  3.  Schempp  v.  Fry,  165  Pa.  St.  510, 

2.  Ante,  §§  627,  628.  30  Atl.  Rep.  941. 

4.  Ante,  §  638. 

(1095) 
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merit.  A  stranger  must  be  within  the  power  of  the  court. 
His  rights  can  not  be  ignored.  He  must  be  brought  in  in  the 
manner  prescribed  by  statute  or  come  in  voluntarily,  or  no 
judgment  can  be  entered  against  him.  Without  his  day  in 
court  his  claim  can  not  be  treated  adversely,  and  no  valid 
judgment  can  be  entered  against  the  garnishee  because  of  the 
uncertainty.1  If  the  garnishee  is  in  doubt  as  to  who  is  his 
creditor,  he  can  show  all  persons  interested  and  they  may  be 
brought  in.2  But  the  fact  that  the  answer  makes  it  inferable 
that  a  stranger  claims  the  fund,  and  that  he  has  been  notified, 
will  not  alone  warrant  a  judgment  against  the  garnishee.  The 
plaintiff  can  contest  the  answer  and  submit  the  question  to  a 
jury.3  Furthermore,  the  garnishee  will  be  discharged  where 
he  has  disclosed  a  claimant  of  the  fund  in  his  possession,  al- 
though such  claimant  refuse  to  appear.4  An  indebtedness  of 
the  garnishee  must  appear  with  reasonable  certainty.5 

§  672.  Summoning  or  citing  the  claimant. — It  is  provided 
by  almost  every  statute  that  when  a  garnishee  makes  it  to  ap- 
pear that  the  fund  which  he  admits  to  have  in  his  possession 
is  claimed  by  a  stranger  to  the  proceedings,  by  assignment  or 
otherwise,  the  court  will  suspend  the  proceedings  and  award 
an  interpleader;  and  such  stranger  may  be  cited,  or  sum- 
moned, or  given  notice  to  appear  and  assert  his  claim  thereto 
in  pain  of  having  judgment  entered  against  him  by  default  if 

1.  Edwards  v.  Levisohn,  80  Ala.  447,  on  interpleader.  Providence  Inst,  for 
2  So.  Eep.  161 ;  Simmons  v.  Guyon,  57  Savings  v.  Barr,  17  R.  I.  131,  20  Atl. 
Ala.  Ill;  Molton  v.  Escott,  50  Ala.  Rep.  245;  Russell  v.  Thayer,  30  Vt.  525. 
77;  Mobile  and  Ohio  R.  R.  Co.  v.  Third  person  may  disclaim. — When  a 
Whitney,  39  Ala.  468;  Marston  v.  garnishee's  answer  shows  that  he  be- 
Carr,  16  Ala.  325 ;  Payne  v.  Mayor,  4  lieves  the  fund  which  he  admits  to  be 
Ala.  333 ;  Look  v.  Brackett,  74  Me.  347 ;  in  his  hands  belongs  to  a  third  person, 
Jordan  v.  Harmon,  73  Me.  259;  Ken-  who  is  named,  such  third  person  may 
nedy  v.  McLellan,  76  Mich.  598,  43  N.  appear  and  file  a  disclaimer,  and  the 
W.  Rep.  641;  Levy  v.  Miller,  38  Minn,  garnishee  will  then  be  chargeable. 
526,  38  N.  W.  Rep.  700.  Mortland  v.  Little,  137  Mass.  339. 

2.  Wimer  v.  Pritchartt,  16  Mo.  252.         3.  Fortune  v.  State  Bank,  4  Ala.  385. 
He  must,  however,  do  this  in  apt        4.  Cram  v.  Shackleton,  64  N.  H.  44, 

time.     He  can  not  do  so  after  the  ad-    5  Atl.  Rep.  715. 
judication  of  other  claimant's  rights        5.  Ante,  §§  640,  643. 
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he  do  not.1     Most  statutes  relating  to  interpleas  are  directory 


1.  Edwards  y.Levinshon, 80  Ala.  447; 
Ex  parte  Opdyke,  62  Ala.  68 ;  Easton 
v.  Lowery,  29  Ala.  454;  Camp.  v.  Hat- 
ter, 11  Ala.  151 ;  Hair  v.  Northwestern 
Nat.  Bank,  50  111.  App.  211;  Parker 
v.  Wright,  66  Me.  392;  Holland  v. 
Smit,  11  Mo.  App.  6;  Gates  v.  Ker- 
by,  13  Mo.  157;  Funkhouse  v.  How, 
24  Mo.  44 ;  Dickey  v.  Fox,  24  Mo.  217 ; 
Stern  v.  Jones,  (Pa.  Corn.  PL)  7  Kulp. 
19. 

If  judgment  be  wrongfully  entered 
against  the  garnishee  it  will  not  bar 
the  claimant  from  thereafter  recover- 
ing against  such  garnishee.  Edwards 
v.  Levinshon,  80  Ala.  447.  He  must  be 
brought  within  the  court,  so  that  a 
judgment  thereof  will  bar  him  from 
its  subsequent  action. 

The   Wisconsin   statute    limits  the 
cases  in  which  the  court  may  order 
the  claimant  to   file  an  interplea  to 
those  cases  in  which  the  defendant's 
answers    show  that   another    person 
than   the   defendant   "claims"   the 
property  or  fund  which  the  garnishee 
admits  he  owes ;  and  is  not  applicable 
in   cases   where    he  shows   that    the 
property  or  fund  "belongs  to"  or  "was 
the  property  of  "  such  person.     John 
P.  Davis  Lumber  Co.   v.   First  Nat. 
Bank,  87  Wis.  435,  58  N.  W.  Rep.  743. 
Claimant  may  be  admitted  on  his  own 
application.  —  One   who,  by   the   gar- 
nishee's  answer,   is  shown  to    be   a 
claimant  of  the  property,  may  be  per- 
mitted to  appear  and  be  made  a  party 
to  the  proceeding  —  Crone  v.  Braun, 
23  Minn.  239;    Skinner  v.  Thompson, 
21   Mo.  15;    Wolff  v.   Vette,  17  Mo. 
App.  36 — upon  such  terms  as  the  court 
may  order.     Webster  v.  Farnum,  60 
N.  H.  288.     But  a  claimant  has  no 
standing  in  court  except  under  an  or- 
der of  such  court.     Rowell  v.  Felker, 
54  Vt.  526.      He  must    be  a  party. 
Dyer  v.  Webster,  18  N.  H.  417. 


No  one  but  a  claimant  can  be  an  inter- 
pleader. —The  defendant  in  the  attach- 
ment suit  can  not  be  admitted  as  an 
interpleader— Ellis  v.  Clarke,  19  Ark. 
420 ;  nor  can  the  garnishment  plaint- 
iff, together  with  a  plaintiff  in  another 
garnishment.  Only  the  one  claiming 
to  "own"  the  property  will  be  admitted 
under  the  Missouri  statute.  Aberna- 
thy  v.  Whitehead,  69  Mo.  28. 

Garnishee  may  interplead  for  claimant 
in  Illinois.~By  force  of  a  special  stat- 
ute in  Illinois  the  garnishee  has  the 
right  to  interplead  for  those  to  whom 
the  fund  belongs  and  protect  the  same 
for  them.  Meadowcroft  v.  Agnew,  89 
111.  469. 

Claimant  may  interplead  though  not 
disclosed.  —  One  who  claims  to  be  the 
assignee  of  a  fund  which  has  been 
garnished  in  the  hands  of  another, 
may  interplead  and  have  his  rights 
determined,  although  the  garnishee's 
answer  does  not  disclose  that  he  is 
such  a  claimant.  Dennis  v.  Twitch- 
ell,  10  Mete.  (Mass.)  180.  He  has  the 
same  right  to  come  and  prove  his  in- 
terest that  one  has  who  claims  specific 
property  attached.  Kean  v.  Doerner, 
62  Md.  475 ;  ante,  §  427. 

Claimant  must  interplead  in  apt  time. 
— A  cmimant,  with  notice  of  the  gar- 
nishment of  the  property  or  fund, 
should  intervene  before  judgment  has 
been  rendered  against  the  garnishee, 
Ferrall  v.  Farnen,  67  Md.  76,  8  Atl. 
Rep.  819;  Lawrence  Bank  v.  Raney  & 
Berger  Iron  Co.,  77  Md.  321,  26  Atl. 
Rep.  119 ;  Shultz  v.  Hoffman,  (Pa.Com. 
PI.)  13  Pa.  Co.  Ct.  Rep.  90,  and  must 
do  so  before  the  fund  is  paid  over  to 
the  plaintiff.  Edwards  ».  Cosgro,  71 
Iowa  296,  32  N.  W.  Rep.  350 ;  Dodds  v. 
Gregory,  61  Miss.  351. 

In  Georgia,  the  garnishee,  in  his 
answer,  must  protect  the  claimant. 
The  claimant  is  at  his  option  whether 


1098  INTERPLEA    IN    GARNISHMENT.  §  673 

and  intended  to  be  resorted  to  for  the  benefit  of  all  parties.1 
It  has  been  said  that  when  such  a  claimant  is  disclosed,  the 
court  should  require  him  to  appear  and  state  the  nature  of  his 
claim,  and  to  either  maintain  or  relinquish  it;2  but,  on  the 
contrary,  it  is  stated  that  the  court  can  not,  of  its  own  motion, 
require  an  intervention.3  If  such  stranger  be  not  brought  in, 
or  come  in  voluntarily,  his  rights  can  not  be  adjudicated,  and 
the  garnishee  will  be  discharged  because  of  a  failure  to  show 
himself  to  be  liable  to  the  defendant.* 

Remedy  in  equity. — Where  the  number  of  independent  claim- 
ants to  a  fund  that  was  sought  to  be  subjected  in  garnishment 
was  so  large  that  their  several  rights  could  not  be  satisfactorily 
tried  in  an  issue  at  law,  the  court  remitted  the  parties  to  a 
court  of  equity.5 

§  673.  The  duty  of  the  plaintiff. — The  garnishee  having 
filed  an  answer  disclosing  the  fact  that  the  fund  has  been  as- 
signed, or  was  claimed  by  a  stranger  to  the  suit,  it  is  the  duty 
of  the  plaintiff  to  controvert  a  claim  of  such  person  by  bring- 
ing him  in  to  establish  or  relinquish  the  same,  for  if  it  is  not 
done  within  a  reasonable  time,  the  garnishee  has  a  right  to  be 
discharged.6  If  the  plaintiff  wants  to  dispute  the  claim,  or 
assignment,  for  want  of  consideration,  for  fraud,  or  any  other 
reason,  he  should  bring  the  principal  claiming  to  hold  as 
assignee,  or  otherwise,  before  the  court  so  /that  he  may  be 
bound  by  the  judgment  upon  the  trial  of  the  issue.7  If  he  do 
not,  there  is  no  binding  adjudication  of  such  person's  claim.8 

Furthermore,  after  a  claimant,  who  is  a  stranger  to  the  suit, 
has  been  disclosed  by  the  answer,  and  by  due  process  of  law  is 

he  intervene.     Intervention  is  not  an  5.  "Wilbraharu      v.      Horrocks,      14 

exclusive  remedy.     Rutherford  v.  Ful-  Phila.  (Pa.)  191. 

lerton,  89  Ga.  353,  15  S.  E.  Rep.  471.  6.  Donald  v.  Nelson,  95  Ala.  Ill,  10 

1.  McKittrick  v.  Clemens,  52  Mo.  So.  Rep.  317;  Mock  v.  King,  15  Ala. 
160.  66;    Goodwin  v.  Brooks,  6  Ala.  836; 

2.  Chesapeake,  etc.,  R.  R.  Co.  v.  Cadwalader  v.  Hartley,  17  Ind.  520; 
Paine,  29  Gratt.  (Va.)  502.  Look  v.  Brackett,  74  Me.  347. 

3.  Marx  v.  Parker,  9  Wash.  473,  37  7.  Cadwalader  v.  Hartley,  17  Ind. 
Pac.  Rep.  675.  520. 

4.  Ante,  §  643.  8.  Look  v.  Brackett,  74  Me.  347. 
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caused  to  be  an  intervener,  the  plaintiff  must  try  the  issue 
raised  between  himself  and  such  stranger,  within  a  reasonable 
time,  or  he  will  be  deemed  to  have  abandoned  the  pursuit  of 
the  garnishment,  and  both  the  claimant  and  the  garnishee 
will  be  discharged.1 

§  674.   The  issue  on  the  inter  plea.— When  a  garnishee  has 
disclosed  by  his  answer  that  the  fund  or  property,  which  he 
admits  to  be  in  his  possession,  has  been  assigned,  or  is  claimed 
by  a  stranger  to  the  suit,  and  such  stranger  has  been  brought 
in,  or  has  voluntarily  appeared,  a  separate  and  distinct  issue 
is  then  made  up  between  the  attaching  creditor  and  such  third 
person.     In  the  trial  of  this  issue  the  court  or  jury  is  limited 
to  determine  whether  such  claimant  is  or  is  not  entitled  to  the 
money   or  property.     It  is  wholly  a  collateral  issue  and  the 
claimant  can  not  question  the  regularity  or  sufficiency  of  the 
garnishment  proceedings.     He   can   not  question  the  validity 
of  the  plaintiff's  demand  against  the  defendant,  for  these  are 
matters  personal  to  such  defendant  and  if  they  are  waived  by 
him  can  be  questioned  by  no  other  person.     Neither  can  he 
question  the  plaintiff's  right  to  charge  the  garnishee.     He  can 
not  dispute  the  indebtedness  of  the  garnishee,  nor  show  that 
there  were  no  goods  in  the  garnishee's  possession.     He  is  con- 
fined to  matters  relating  to  the  validity  and  priority  of  his 
title.     The  question  is  not  whether  the  property  belongs  to  the 
defendant,   but  whether  it  belongs   to  the   claimant,  and  the 
claimant  if  he   recover  at  all  must  recover  on  the  strength  of 
his  own  right.2     It  is  of  the  same  nature  as  an  issue  between 

1.  Goodwin  v.  Brooks,  6  Ala.  836.  91  Mich.  346,  51 N.  W.  Rep.  891 ;  Tup- 

2.  Ex  parte  Opdyke,  62  Ala.  68 ;  Sal-  per  v.  Cassell,  45  Miss.  352 ;  Lindau  v. 
ler,  etc.,  Co.  v.  Insurance  Co.  of  North  Arnold,  4  Strobh.  (S.  Car.)  L.  290; 
America,  62  Ala.  221 ;  Clark  v.  Few,  Teichman  Commission  Co.  v.  Ameri- 
62  Ala.  243;  Winslow  v.  Bracken,  57  can  Bank,  27  Mo.  App.  676. 

Ala.  368 ;  Fleming  v.  Shields,  21  La.  Claimant  may  sue  out  an  injunction. 

Ann.  118 ;  Dalton  v.  Dalton,  48  Me.  —While  the  claimant  can  not  ques- 

42;  Clark  v.  Gardner,  123  Mass.  358;  tion  the  regularity  of  the  plaintiff's 

Segee  v.  Downes,  143  Mass.  240,  9  N.  E.  proceedings,  yet  he  may  have  an  in- 

Rep.  565 ;  Moors  v.  Goddard,  147  Mass.  junction  and  prevent  the  attachment. 

287, 17  N.  E.Rep.  532 ;  Pecard  v.  Home,  Romagosa  v.  Nodal,  12  La.  Ann.  341. 
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the  plaintiff  and  the  intervener  in  any  other  attachment  suit.1 
The  issue  between  the  plaintiff  and  the  interpleader  is  wholly- 
distinct  and  independent  from  the  attachment  proceedings 
themselves,  and  if  the  claim  suit  is  taken  up  for  review  the 
upper  court  will  not  look  into  the  attachment  proceedings  for 
the  purpose  of  finding  error,  unless  the  record  of  the  attach- 
ment has  been  in  some  legitimate  way  introduced  into  the 
claim  suit.2 

Furthermore,  the  garnishee  is  not  a  party  to  the  suit  between 
the  plaintiff  and  the  claimant,  and  it  is  error  to  make  him  so, 
where  he  has  admitted  a  liability  to  some  one  and  expressed 
his  readiness  to  pay  the  same  to  the  plaintiff  or  claimant,  as 
the  court  might  adjudge.3 

The  issue  on  the  trial  of  an  interpleader  is  strictly  at  law, 
yet  where  an  alleged  conveyance  is  attacked  as  being  in  fraud 
of  creditors,  the  issue,  although  of  an  equitable  nature,  should 
nevertheless  be  tried  by  the  court  in  which  the  proceedings  are 
pending.4 

§  675.   When,  where  and  how  the  issue  should  be  tried. — 

Like  the  trial  of  the  intervener's  right  in  any  other  attachment 
suit,5  the  issue  upon  the  interplea  between  the  claimant  and 
the  plaintiff  in  garnishment,  should,  as  a  matter  of  conven- 
ience and  necessity,  be  tried  and  determined  by  the  court  be- 
fore proceeding  to  adjudicate  the  matters  in  dispute  between 
the  other  parties.6  The  issue  in  the  claim  suit  must  be  tried  in 
the  same  court  in  which  the  garnishment  (attachment)  suit 
has  been  instituted.7  And  the  issue  in  the  claim  suit  will  be 
tried  on  the  evidence  produced  by  the  claimant  and  the  plaint- 
iff in  garnishment.8 

1.  Ante,  §429.  7.  Thompson  v.  Evans,  12  Ala.  588. 

2.  Gray  v.  Raiborn,  53  Ala.  40.  8.  Leslies.  Godfrey, 55 Minn.  231,  56 

3.  Fish  v.  Keeney,  91  Pa.  St.  138.  N.  W.  Rep.  818. 

4.  Whitney-Holmes   Organ    Co.    v.  The  statute  providing  that  the  claim 
Petitt,  34  Mo.  App.  536.  suit  should  be  heard  by  a  commis- 

5.  Ante,  §§  430-434.  sioner,  and  providing  that  the  claim- 

6.  Laddu.  Couzins,  35  Mo.  513;Peo-  ant  should  be  notified  "of  the  time 
pie  v.  Stitt,  7  111.  App.  294.  and  place  of  such  hearing"  only  re- 
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§676.  The  evidence— Burden  of  proof.— The  interpleader 
in  an  attachment  or  garnishment  suit  stands  in  the  position  of 
a  plaintiff  or  complainant  to  assert  his  right,  and,  therefore, 
must  file  the  initiatory  pleas,  but  has  the  affirmative  in  main- 
taining his  right  as  such  claimant.  The  burden  is  upon  the 
interpleader  to  show  that  he  is  an  assignee  or  other  person  en- 
titled to  the  fund  or  property  in  the  hands  of  the  garnishee, 
which  he  claims,  and  unless  he  establish  the  same  to  the  satis- 
faction of  the  court,  judgment  will  go  against  him  and  in  fa- 
vor of  the  plaintiff.1  He  is  not,  however,  necessarily  confined 
in  his  proof  to  facts  that  have  been  disclosed  by  the  garnishee, 
but  may  introduce  proof  of  other  facts  not  within  his  knowl- 
edge. He  may  even  show  collusion  between  him  and  the 
plaintiff  or  defendant.2 

The  plaintiff  may  introduce  in  evidence  that  which  will  tend 
to  prove  that  the  transfer  from  the  principal  defendant  to  the 
claimant  is  not  valid  as  to  him  (the  attaching  creditor);  and  m 
order  to  do  this  it  is  not  first  necessary  for  him  to  allege  that 
he  is  the  creditor  of  the  defendant  and  has  attached  the  prop- 
erty by  garnishment,  these  facts  having  already  been  alleged 
in  the  initiatory  garnishment  proceedings.3  The  plaintiff  may 
examine  the  claimant  regarding  the  consideration  of  the  trans- 
fer, the  manner  of  payment,  etc.,  for  the  purpose  of  showing 
fraud  in  the  same  manner  as  he  may  cross-question  the  de- 
fendant in  other  cases.4  He  may  show  that  the  claimant  knew 
that  he  was  seeking  to  hold  the  funds  in  the  hands  of  the  gar- 
nishee, and  that  the  assignment  under  which  the  interpleader 
claims  was  not  made  in  good  faith  or  for  a  good  consideration. 

quires  notice  to  the  persons  who  have  Barclay,  54  Minn.  47,  55  N.  W.  Rep. 

entered  into  the  cause  as  such,  in  ac-  827.                                       ...  to  n.n 

cordance  with  the  provisions  of  the  2.  Andrews  *•  Herring ,5  Mass.  210. 

statute  and  not  to  persons  holding  by  3.  Smith  v.   Barclay,  54  Minn.  47, 

a  fraudulent  or  fictitious  transfer,  who  55  N.  W.  Rep.  827= 

are   without  the    jurisdiction  of  the  4.  Howard  v.  Oppenheimer,  25  Md. 

court.    Wheeler  v.  Winn,  38  Vt.  122.  350. 

I.Bergman    v.   Sells,   39  Ark.  97;  5.  Sullivan  v.  Langley,   124  Mass. 

Poole  v.  Carhart,  71  Iowa  37,  32  N.  W.  264.                           _ 

Eep     16;    Haynes  v.   Thompson,   80  And  upon  this  issue,  for  this  pur- 

Me.  125,  13  Atl.  Rep.  276;  Smith  v.  pose,  an  agreement  between  the  inter- 
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However,  whether  or  not  the  assignment  was  upon  a  sufficient 
consideration,  does  not  concern  the  plaintiff  where  the  claim- 
ant holds  under  one  he  had  acquired  all  the  defendant's  rights 
to  the  funds  in  possession  of  the  garnishee.1  And  upon  the 
trial  of  such  an  issue  the  principal  defendant  is  a  competent 
witness  for  the  plaintiff  regarding  the  right  and  title  of  the 
claimant.2 

Waiver  and  estoppel. — After  the  issue  has  been  tried  between 
the  plaintiff  and  the  claimant  who  has  been  disclosed  by  the 
garnishee's  answer,  the  plaintiff  can  not  then  object  that  the 
garnishee's  answer  was  not  filed  in  time,  or  was  not  verified.3 
Nor  can  he  then  object  that  the  claimant  was  not  formally 
made  a  party  to  the  suit.4 

Likewise  a  claimant  who  has  filed  a  plea  to  the  jurisdiction 
of  the  court  which  has  been  overruled  will  be  deemed  to  be  a 
stranger  to  the  record  if  he  makes  no  further  prosecution  of 
his  claim  in  the  manner  prescribed  by  statute.5  Nor,  after  a 
judgment  on  the  merits  and  suing  out  a  certiorari  to  review 
the  same,  can  he  object  that  the  plaintiff's  traverse  was  not 
filed  in  due  time.6 

677.  The  judgment — Costs. — In  a  case  where  an  issue  is 
tried  upon  the  interpleader's  claim  the  record  must  show  that 
an  issue  was  made  up  between  the  attachment  plaintiff  andthe 
claimant.7  When  the  evidence  has  shown  that  the  claimant  is 
entitled  to  the  whole  of  the  fund,  judgment  of  course  will  be 
entered  for  him  against  the  plaintiff.  Where  a  part  only  of 
the  fund  is  shown  to  belong  to  the  interpleader,  judgment  will 
be  rendered  in  his  favor  for  the  amount.8     And  where  the  in- 

venter  and  garnishee, made  prior  to  the  520;  Amoskeag  Mfg.  Co.  v.  Gibhs,  28 

garnishment  regarding  the  possession  N.  H.  316. 

and  sale  of  the  property  or  applica-        3.  Kirby  v.  Corning,  54  Wis.  599. 

tion  of  the  proceeds,  is  relevant.     Rip-        4.  Cornish  v.  Russell,  32  Neb.  397, 

ley  v.  Ayer,  119  111.  341,  9  N.  E.  Rep.  49  N.  W.  Rep.  379. 

894.  5.  Gates  v.  Tusten,  89  Mo.  13. 

1.  Marks  v.  Anderson,  1  Colo.  App.        6.  Pedrick  v.  McCall,  80  Ga.  491,  5 
1,  27  Pac.  Rep.  168.  S.  E.  Rep.  633. 

2.  Cadwalader  v.  Hartley,  17  Ind.        7.  Tupper  v.  Cassell,  45  Miss.  352. 

8.  Kirby  v.  Corning,  54  Wis.  599. 
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tervener's  claim  is  for  so  much  of  the  fund  as  is  necessary  to 
satisfy  the  debt  when  that  amount  is  established  by  proof, 
judgment  should  be  entered  in  his  favor  therefor  and  for  the 
plaintiff  for  the  balance.1  Where  the  interpleader  has  been 
properly  brought  within  the  jurisdiction  of  the  court  and  he 
fails  to  appear  and  establish  his  claim,  judgment  should  be 
entered  in  favor  of  the  plaintiff  against  the  garnishee  for  the 
amount  admitted  to  be  in  his  hands.2 

Costs  will  be  awarded  to  the  claimant  if  he  succeeds  in 
establishing  a  claim  to  a  part  of  the  fund  only,3  as  well  as  if 
he  establishes  his  right  to  the  whole.4  He  is  entitled  to  the 
same  costs  when  he  succeeds  on  the  merits  that  would  be  al- 
lowed to  a  defendant.5  If  the  plaintiff  prevail  costs  will  be 
awarded  to  him  against  the  claimant.  Costs  will  be  taxed 
against  the  claimant,  in  such  a  case,  from  the  time  he  appeared 

in  the  suit.6  . 

No  costs  will  be  assessed  against  the  garnishee  on  the  trial 
of  an  interpleader  when  he  has  made  no  claim  to  the  property 
and  has  made  no  default.7 

An  appeal  will  lie  to  a  superior  court  from  the  decision  of 
an  inferior  court  upon  an  interplea  concerning  the  effects  or 
property  in  the  possession  of  the  garnishee.8  It  may  be  prose- 
cuted by  one  who  has  been  recognized  as  a  party  and  has  had 
his  rights  adjudicated.9 

1  Whalen    v.    McMahon,  16  Colo.  3.  Kirby  v.  Corning,  54  Wis.  599. 

373,  26  Pac.  Rep.  583.  4.  Ante,  §  440. 

2.  Sailer,  etc.,  Co.  v.  Ins.  Co.,  62  Ala.  5.  Mahoney  v.  McLean,  28  Minn  .63. 

221  •  Fish  v.  Keeney,  91  Pa.  St.  138;  6.  Peabody  v.  Maguire,  79  Me.  572, 

Chesapeake,  etc.,  R.  R.  Co.  v.  Paine,  12  Atl.  Rep.  630. 

29  Gratt.  (Va.)  502.  7.  Fish  v    Keeny    91  Pa    St.  138 , 

Appeal.-The  claimant    under  the  Tupper  v.  Cassell,  45  Miss.  352 

Michigan  statute  is  held  to  have  the  8.  Smith  ■.  Sterritt  24  Mo.  280. 

same  right  to  appeal  that  a  garnishee  9.  Sheldon   v.  Hmton,   6  111.  App. 

has.    Pecard  v.  Home,  91  Mich.  346,  216. 
51  N.  W.  Rep.  891. 
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685.  Judgment  charging  garnishee.        695. 

(a)  On  answer  showing  lia- 
bility. 696. 

686.  (b)  When     a    fund  — The 

amount.  697. 

687.  (c)  When    property  —  The 

surrender.  698. 

688.  (d)  When  upon  note  in  cir- 

culation. 


(e )  When  interest  to  be  in- 
cluded, 
(f  )  When  indebtedness  not 

yet  payable, 
(g)  Regarding  the  form  of 

the  judgment. 
(h)  Regarding    personal 

judgment. 
(i)  Regarding    liability    to 
the  defendant  and  an- 
other. 
Judgment  discharging  the  gar- 
nishee. 
Judgment  in  garnishment  not 

a  lien. 
Judgment    gives  plaintiff  the 

rights  defendant  had. 
Judgment    on    bond   given  to 

dissolve  garnishment. 
Costs,   for  or  against  the  gar- 
nishee. 


§678.  Record  of— (a)  Separate  from  Judgment  in  princi- 
pal action. — Garnishment  being  a  species  of  attachment  and 
therefore  only  an  ancillary  or  provisional  remedy,1  it  follows 
naturally  that  a  judgment  in  garnishment  is  dependent  upon  a 
judgment  in  the  action  to  which  the  proceeding  in  garnish- 
ment is  an  aid.  A  judgment  in  garnishment  is  in  general 
governed  by  the  rules  relating  to  other  judgments  in  attach- 
ment as  hereinbefore  shown,8  and  what  is  here   stated  is  in- 


1.  Ante,  Vol.  I,  §  3,  et  seq.;  Vol.  II, 
5  465-467. 


2.  Ante,  Vol.  I,  §§  449-455. 
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tended  only  to  be  supplemental  thereto  in  so  far  as  a  judgment 
in  garnishment  differs  from  other  judgments  in  attachment. 

Garnishment  in  its  nature  and  proceeding  is  so  much  a  sep- 
arate suit  that  a  separate  record  thereof  is  generally  required, 
which  separate  record  shall  show  only  the  proceedings  against 
the  garnishee  and  contain  an  entry  of  judgment,  as  in  ordi- 
nary cases.1  Where  there  are  several  garnishees  in  the  same 
suit,  a  separate  record  of  the  proceedings  should  be  kept  for 
each  of  them,  but  a  failure  so  to  do  is  a  mere  irregularity  and 
will  not  of  itself  invalidate  a  judgment  in  the  garnishment 
proceedings  otherwise  regular.2 

§679.  (b)  Must  show  that  court   had  jurisdiction— The 

record  of  the  judgment  in  garnishment  must  make  it  affirma- 
tively to  appear  that  the  court  had  jurisdiction.  All  the  facts 
necessary  to  authorize  the  judgment  must  be  shown  by  a  re- 
cital of  sufficient  of  the  proceedings  to  make  that  fact  appear.3 
It  must  show  that  the  proceedings  were  legally  begun,4  and 
must  show  that  the  court  acquired  jurisdiction  of  the  fund  or 
property  in  the  hands  of  the  garnishee.5  And  it  must  show 
how  notice  was  given  to  the  garnishee.6     The  writ  should  ap- 

1  Atchinson  v.  Rosalip,  4  Chand.  an  entry  at  length  of  the  affidavit  on 
(Wis)  12-  Fasquelle  v.  Kennedy,  55  which  the  proceedings  were  msti- 
Mich  305'  tuted>  or  t0  state  the  nature  thereof, 

In  Michigan  the  statute  stating  that  it  does  not  render  subsequent  pro- 
garnishment  proceedings  in  a  justice's  ceedings  illegal,  and  although  it  name 
court  "mav  be  entered  on  the  docket  such  affidavit  as  the  "affidavit  for 
as  suits  in  other  cases,"  is  not  manda-  proceedings  against  S.  as  garnishee 
torv  but  permissive,  and  judgment,  if  it  will  be  presumed  to  have  contained 
otherwise  sufficient,  will  not  be  in-  a  legal  cause  for  attachment,  and  al- 
valid  because  it  differs  in  its  entry  though  it  contain  no  mention  of  a 
from  that  commonly  made.  Fasquelle  bond  and  does  not  show  the  summons 
v   Kennedy,  55  Mich.  305.  to  have  been  returned  "  not  found, 

2  Cohn  v.  Tillman,  66  Tex.  98,  18  the  non-residence  of  the  defendant  as 
S  W   Rep   111.  a  ground  for  attachment  will  be  pre- 

3  Wells  v  American  Express  Co.,  sumed  to  have  been  stated  in  the  affi- 
55  Wis.  23;  Haynes  v.  Gates,  2  Head,  davit.  Carper  v.  Richards,  13  Ohio 
(Tenn.)  598;  Wallen  v.  McHenry,  10  St.  219. 

Yerg.  (Tenn.)  310,  314.  5.  Keane  v.  Bartholow,  4  Mo.  App. 

4.  Carper  v.  Richards,  13   Ohio   St.     507. 
219  6.    Meyerr.Keith,99Ala.519,13So. 

If  a  justice's  docket  fail  to  contain    Rep.  500;  Johnson  v.  Layton,  5  Harr. 
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pear  in  the  record.1  And  it  must  be  shown  that  the  statute 
has  been  followed  in  every  respect.2  The  record  must  contain 
a  description  of  the  cause  of  action,  the  same  as  in  other  cases.3 
And  when  judgment  is  rendered  against  the  firm  by  default, 
the  names  of  the  persons  composing  the  firm  must  appear  in 
the  record,  or  it  will  be  reversed.4  It  is  not  necessary  that  the 
answer  should  appear  in  full  upon  the  record,  but  it  should  be 
a  part  thereof,  and  referred  to  in  the  judgment.  If  it  is  found 
in  the  transcript  and  identified  by  the  minute  entry,  it  will  be 
considered  as  a  part  thereof.5  The  execution  of  the  bond 
in  the  clerk's  office  and  the  approval  of  it  by  him  and  filing  of 
the  same,  together  with  the  affidavit  in  his  office  before  at- 
tachment issued,  need  not  be  recited  in  the  judgment  entry. 
These  are  facts  which  appear  by  the  certificate  of  the  clerk  on 
the  papers,  or  may  be  proved  by  the  clerk,  or  otherwise,  like 
other  facts.6 

Where  garnishment  is  a  proceeding  in  aid  of  an  execution, 
that  is  to  say,  where  it  is  resorted  to  for  the  purpose  of  enforc- 
ing the  satisfaction  of  a  judgment  theretofore  entered  in  favor 
of  the  plaintiff  against  the  principal  defendant,  the  record 
should  consist  only  of  the  affidavit  and  summons,  the  return 
of  the  officer  "no  property  found,"  the  answer  of  the  gar- 
nishee, and  the  judgment  rendered  thereon  against  him.  It 
has  been  held  that  neither  the  judgment  against  the  original 
debtor  nor  the  execution  issued  thereon  is  a  part  of  the  record 

(Del.)   252;  Brinsfield  v.   Austin,  39  Boyd,  4  Greene  (Iowa)  255;  Nuckols 

Ala.   227;   Vairin    v.   Edmonson,   10  v.  Mitchell,  4  Greene  (Iowa)  432. 

111.  (5Gilm.)  270;  Saffarans  v.  Terry,  3.  Harlow    v.    Becktle,    1     Blackf. 

20  Miss.  (12  Smed.  &  M.)  690;  Carle-  (Ind.)  237. 

ton  v.  Washington  Ins.  Co.,  35  N.  H.  4.  Reid  v.  McLeod,  20  Ala.  576. 

162.  5.  Wyrnan  v.  Stewart,  42  Ala.  163 ; 

1.  Wilson    v.    Hickson,    1    Blackf.  Jones  v.  Howell,  16  Ala.  695. 
(Ind.)  230.  Where  a  garnishee  answer  and  then 

2.  Willets  v.  Ridgway,  9  Ind.  367.        again  answer  further  on  special  inter- 
If  the  record  shows  that  the   affi-    rogatories,  and  in  such  answer  refer 

davit  or  petition   was  filed  and  the    to  the  former  answer,  both  are  con- 
writ  issued  on  the  same  day,  it  will     sidered  as  part  of  the  record.     Wicks 
be  presumed  that  the  writ  issued  after    v.  Branch  Bank,  12  Ala.  594. 
the  filing  of  the  petition.    Pitkins  v.        6.  Simpson    v.    Minor,    1     Blackf. 

(Ind.)  229.       • 
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of  the  garnishment  suit,  unless  it  has  been  incorporated  into 
the  judgment  against  the  garnishee  or  made  a  part  of  the  rec- 
ord by  a  bill  of  exceptions.1  But  by  the  prevailing  rule,  a 
judgment  against  a  garnishee  which  does  not  recite  the  fact 
and  amount  of  the  judgment  which  has  been  rendered  against 
the  defendant,  is  defective.2  The  fact  of  the  entry  of  judg- 
ment being  necessary  to  jurisdiction  in  garnishment  proceed- 
ings in  aid  of  execution,  the  fact  should  undoubtedly  in  some 
manner  appear  upon  the  record. 

Where  the  record  shows  the  affidavit  on  which  the  attach- 
ment was  based,  such  affidavit  being  a  part  of  the  record,  any 
insufficiency  therein  will  be  apparent,  although  the  record  also 
recite  the  making  of  an  affidavit  according  to  law.  If,  then, 
such  affidavit  were  not  sufficient  on  which  to  found  an  attach- 
ment, all  the  proceedings  thereon  are  void.3 

If  there  has  been  an  interpleader,  the  record  must  show  that 
an  issue  has  been  tried  between  the  claimants  and  the  plaint- 
iff, which  issue  is  only  the  trial  of  the  "right"  of  the  interven- 
ing claimant  to  the  fund  or  property  sought  to  be  reached  by 
the  attaching  creditor.*  This  issue  is  separate  from  any  of  the 
issues  between  any  of  the  other  parties,  and  a  record  thereof 
should  also  show  that  fact  separately.6 

§  680.  No  judgment  unless  prior  steps  be  valid  and  suffi- 
cient.— The  rendering  of  judgment  against  the  garnishee  is 
dependent  upon  the  court  having  obtained  jurisdiction  in  two 
instances.  The  court  must  have  acquired  jurisdiction  over  the 
principal  defendant  in  order  that  it  may  enter  judgment 
against  him  in  favor  of  the  plaintiff,  and  it  must  have  acquired 
jurisdiction  over  the  garnishee,  in  order  that  the  fund  or  prop- 
erty in  his  hands  may  be  appropriated  to  the  satisfaction  of  the 
judgment  rendered  against   the  principal  defendant.     If  the 

1.  Gunn  v.  Howell,  27  Ala.  663.  3.  Maples     v.    Tunis,    11    Humph. 

2.  Brake  v.  Curd-Sinton   Mfg.   Co.,     (Tenn.)  108. 

102  Ala.  339,14  So. Rep.  773 ;  Chambers        4.  Tupper  v.  Cassell,  45  Miss.  352. 
u.Yarnell,  37  Ala.  400 ;  Jackson  v.  Ship-        5.  Ante,  §§  674-677. 
man,  28  Ala.  488 ;   Case  v.  Moore,  21 
Ala.  758. 
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principal  defendant  is  or  has  been  personally  before  the  court, 
either  because  of  personal  service  having  been  made  upon  him 
or  of  his  having  appeared  generally,  the  jurisdiction  to  enter 
judgment  against  him  in  personam  is  or  has  been  acquired, 
and  the  only  further  requisite  is  that  the  court  have  obtained 
jurisdiction  to  condemn  the  fund  or  property  in  the  hands  of 
the  garnishee.  But  if,  as  in  the  case  of  non-residence  of  the 
defendant,  the  court  have  not  acquired  jurisdiction  over  the 
principal  defendant  personally,  then  jurisdiction  of  the  gar- 
nishee, and  the  fund  or  property  in  his  possession,  is  neces- 
sary, both  for  the  purpose  of  condemning  the  fund  or  property 
in  the  possession  of  the  garnishee  and  for  rendering  a  judg- 
ment in  rem  to  that  amount  against  the  principal  defendant. 
If  the  defendant  is  or  was  personally  before  the  court,  a  valid 
general  judgment  may  be  or  may  have  been  entered  against 
him,  and  then,  if  the  garnishee  is  properly  before  the  court, 
judgment  may  be  entered  against  him  ;  but  if  such  valid  per- 
sonal judgment  has  not  been  rendered  against  the  principal 
defendant,  no  judgment  can  be  rendered  against  the  garnishee, 
even  though  he  be  within  the  jurisdiction  of  the  court,  unless 
it  be  shown  that  by  acquiring  jurisdiction  over  the  garnishee, 
the  court  has  acquired  jurisdiction  over  the  fund  or  property 
in  his  hands.  In  this  case  judgment  in  rem  can  be  rendered 
against  the  property  of  the  principal  defendant,  and  the  plaint- 
iff's demand  against  him  satisfied  to  that  extent,  and  the  gar- 
nishee held  liable  to  the  full  amount  of  the  fund  or  property. 
If  the  court  have  not  acquired  jurisdiction  over  the  principal 
defendant,  and  there  is  no  fund  or  property  in  the  possession 
of  the  garnishee,  there  is  no  subject-matter  on  which  the  juris- 
diction of  the  court  may  be  exercised,  and  the  proceedings 
must  wholly  fail.  If  a  judgment  should  be  entered  in  such  a 
case,  it,  and  all  proceedings  under  it,  would  be  wholly  void 
and  could  be  attacked  collaterally.1 

I.Eaton  v.  Badger,  33  N.  H.  228;  (Mass.)   483;     Downs  v.   Fuller,   2 

Morse  v.  Presly,  25  N.  H.  299;   Young  Mete.  (Mass.)  135;   Leonardo.  Bry- 

«.Ross,31N.H.  201;  Elliott  v.  Peirsol,  ant,  11  Mete.  (Mass.)  370;  Lawrence 

1  Pet.  328;   Smith  v.  Saxton,  6  Pick.  v.   Ware,   1   Stew.    (Ala.)   33;   Shep. 
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§  681.   No  judgment  against   garnishee  before    judgment 

against  defendant. — The  sole  object  of  a  proceeding  by  garnish- 


pard  v.  Powers,  50  Ala.  377 ;  Jennings 
v.  Pearce,  101  Ala.  438, 14  So.  Pep.  319 ; 
Hellman  v.  Fowler,  24  Ark.  235 ;  Mitch- 
ell v.  Watson,  9  Fla.  160 ;  Matheney  v. 
Earl,  75  Ind.  531 ;  Debs  v.  Dalton,  7 
Ind.  App.  84, 34  N.  E.  Rep.  236 ;  Thom- 
as v.  Hoffman,  62  Iowa  125;  Relf  v. 
Boro,  17  La.  Ann.  258;  Clough  v. 
Buck,  6  Neb.  343 ;  Pratt  v.  Cunliff,  9 
Allen  (Mass.)  90;  Hinds  v.  Miller,  52 
Miss.  845;  Watkins  v.  Gray,  5  Mo. 
App.  592 ;  Echols' Appeal,  129  Pa.  554, 
18  Atl.Rep. 559 ;  Mawson  v.  Goldstone, 
9  Phila.  (Pa.)  30;  Greene  v.  Tripp, 
11  R.  I.  424;  Railroad  v.  Todd,  11 
Heisk.  (Tenn.)  549;  Holek  v.  Phoe- 
nix Ins.  Co.,  63  Tex.  66;  Washburn 
v.  New  York,  etc.,  Co.,  41  Vt.  50;  Or- 
ion v.  Noonan,  31  Wis.  90;  Frisks. 
Reigelman,  75  Wis.  499,  43  N.  W. 
Rep.  1117. 

Where  no  notice  was  ever  served, 
personally,  on  the  defendant  in  the 
attachment,  no  appearance  ever  en- 
tered for  him,  none  of  his  property 
attached,  no  indebtedness  or  property 
fixed  in  the  hands  of  the  garnishee, 
no  valid  judgment  can  be  entered 
against  the  principal  defendant.  Hell- 
man  v.  Fowler,  24  Ark.  235;  Wash- 
burn v.  New  York,  etc.,  Co.,  41  Vt. 
50. 

Where  the  summons  sued  out  against 
the  principal  defendant  was  not 
signed,  judgment  by  default  against 
him  is  void  and  the  garnishment  pro- 
ceedings thereon  are  necessarily  void. 
Sheppard  v.  Powers,  50  Ala.  377. 

When  a  judgment  upon  which  gar- 
nishment has  been  issued  in  aid  of 
execution,  is  reversed,  the  garnish- 
ment will  necessarily  fail  also.  Clough 
v.  Buck,  6  Neb.  343. 

No  valid  judgment  can  be  entered 
against  an    administrator  who   is  a 


stranger  to  the  record,  no  service  of 
process  having  been  made  upon  him, 
nor  property  attached  in  his  hands. 
Echols'  Appeal,  119  Pa.  554,  18  Atl. 
Rep.  559. 

If  the  attachment  be  void  in  which 
the  garnishment  process  issued,  no 
judgment  can  be  entered  against  the 
garnishee,  although  a  personal  judg- 
ment has  been  entered  against  the  de- 
fendant. Greene  v.  Tripp,  11  R.  I. 
424;  Railroad  v.  Todd,  11  Heisk. 
(Tenn.)  549;  Mitchell  v.  Watson,  9 
Fla.  160. 

Where  there  is  an  absence  of  juris- 
diction of  both  the  subject-matter  and 
the  person  of  the  principal  debtor,  no 
valid  judgment  can  be  entered  against 
the  garnishee.  If  a  judgment  be  en- 
tered against  him  in  such  a  case  his 
payment  of  it  will  be  no  protection  to 
him  in  a  suit  thereafter  brought.  Debs 
v.  Dalton,  7  Ind.  App.  84,  34  N.  E. 
Rep.  236.  As  to  judgment  in  garnish- 
ment protecting  the  garnishee  in  sub- 
sequent suits,  see  post,  §  707. 

Where  a  garnishee  has  not  been  no- 
tified of  the  time  and  place  in  which 
to  answer,  he  will  not  be  rendered 
liable  by  a  judgment  against  him. 
Such  judgment  is  invalid  and  will  be 
vacated  on  motion  after  the  expiration 
of  the  term  in  which  it  was  entered. 
Thomas  v.  Hoffman,  62  Iowa  125. 

An  amendment  improperly  made 
will  render  all  proceedings  void.  Or- 
ton  v.  Noonan,  31  Wis.  90;  Frisk  v. 
Reigelman,  75  Wis.  499,  43  N.  W.  Rep. 
1117. 

If  a  judgment  is  improperly  entered 
against  a  garnishee,  he  will  be  entitled 
to  an  injunction  against  an  execution 
issuing  thereon.  Watkins  v.  Gray,  5 
Mo.  App.  592. 

A  general  judgment  can  not  be  en- 
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ment  is  to  subject  money  or  effects  in  the  hands  of  one  (the 
garnishee)  belonging  to  another  (the  defendant)  against  whom 
the  plaintiff  either  has  or  expects  to  have  a  judgment;  there- 
fore no  judgment  can  be  rendered  against  a  garnishee  until 
one  has  been  first  obtained  against  his  creditor.  Final  judg- 
ment against  a  defendant  is  an  indispensable  prerequisite  to 
the  entering  of  a  final  judgment  against  the  garnishee.1  The 
liability  of  the  garnishee  depending  upon  a  judgment  against 
the  defendant,  it  follows  that  if  no  judgment  be  entered  against 
him,  the  garnishment  proceedings  will  fail,  or  if  a  void  or 
voidable  judgment  be  entered  against  the  principal  defendant 
and  the  same  is  thereafter  set  aside,  or  if  the  judgment  against 
the  principal  defendant  be  reversed  on  appeal,  the  garnishment 
proceedings  will  necessarily  fail  and  the  garnishee  will  be  en- 
titled to  be  discharged.2  Furthermore,  if  a  valid  judgment  be 
entered  against  the  principal  debtor  and  the  same  is  afterwards 


tered  against  a  garnishee  for  want  of 
appearance.  If  such  a  one  is  entered  it 
will  be  stricken  out  as  informal.  Maw- 
son  v.  Goldstone,  9  Phila.  (Pa.)  30.  A 
judgment  nisi  should  be  entered  in 
such  case  and  the  default  made  final 
according  to  the  practice  required  by 
the  local  statute.     See  post,  §§  683-4. 

Where  a  judgment  is  improperly  en- 
tered against  a  garnishee,  he  may  ob- 
ject in  scire  facias  proceedings  that  the 
judgment  against  the  principal  defend- 
ant was  invalid  for  want  of  service. 
Pratt  v.  Cunliff,  9  Allen  (Mass.)  90. 

1.  Lowry  v.  Clements,  9  Ala.  422; 
Leigh  v.  Smith,  5  Ala.  583 ;  Gaines  v. 
Beirne,  3  Ala.  114 ;  Zurcher  v.  Magee, 
2  Ala.  253 ;  Arnold  v.  Gullatt,  68  Ga. 
810;  Bryan  v.  Dean,  63  Ga.  317; 
Emanuel  v.  Smith,  38  Ga.  602 ;  Hous- 
mans  v.  Heilbron,  23  Ga.  186;  Bean  v. 
Barney,  10  Iowa  498;  Toll  v.  Knight, 

15  Iowa  370 ;  BBackon  v.  Ballentine, 

16  N.  J.  L.  (1  Harr.)  484;  Seawell  v. 
Murphy,  Cooke  (Tenn.)478;  Edring- 
ton  v.  Allsbrooks,  21  Tex.  186;  Ken- 
osha Stove  Co.  v.  Shedd,  82  Iowa  540, 


48  N.  W.  Rep.  933 ;  Bridge  v.  Shedd, 
82  Iowa  540,  48  N.  W.  Rep.  933 ;  Bur- 
dett  >.  Shedd,  82  Iowa  540,  48  N.  W. 
Rep.  933;  Barton  v.  Smith,  7  Iowa  85; 
Merchant  v.  Howland,  46  111.  App. 
458;  Collins  v.  Friend,  21  La.  Ann. 
7;  Laidlaw  v.  Morrow,  44  Mich.  547; 
Erwin  v.  Heath,  50  Miss.  796 ;  Kellogg 
v.  Freeman,  50  Miss.  127;  Roberts  v. 
Barry,  42  Miss.  260;  Metcalf  v.  Steele, 
42  Miss.  511 ;  Miller  v.  Anderson,  19 
Mo.  App.  71;  Cheairs  v.  Slaten,  3 
Humph.  (Tenn.)  101 ;  Sun  Mutual  Ins. 
Co.  v.  Seeligson,  59  Tex.  3;  Haggerty 
v.  Ward,  25  Tex.  144;  Washburn  v.  N. 
Y.  &  V.  M.  Co.,  41  Vt.  50. 

When  a  judgment  is  rendered  in 
favor  of  the  defendant,the  garnishee  is 
thereby  necessarily  discharged.  Com- 
mercial Mfg.  Co.  v.  Conrad,  9  Phila. 
(Pa.)  24. 

2.  Mitchell  v.  Watson,  9  Fla.  160; 
Strong  v.  Hollon,  39  Mich.  411 ;  Row- 
lett  v.  Lane,  43  Tex.  274  ;  Edrington  v. 
Allsbrooks,  21  Tex.  186;  Beaupre  v. 
Brigham,  79  Wis.  436,  48  N.  W.  Rep. 
596. 
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paid  and  satisfied,  the  proceedings  or  judgment  against  the 
garnishee  become  functus  officio.  The  purpose  for  which  the 
proceedings  were  instituted  having  been  accomplished,  garnish- 
ment ceases  to  be  a  valid  process  for  any  purpose  unless  pos- 
sibly it  be  for  costs.1 

If,  however,  the  garnishee  admits  an  indebtedness  to  the 
principal  defendant,  the  court  has  jurisdiction  of  the  res  of  the 
defendant,  and  may,  in  effect,  render  judgment  against  the  de- 
fendant to  the  extent  of  the  value  thereof  and  render  judgment 
against  the   garnishee   for  the   same,  where  no  third  person 
claims  rights  therein.2     In  these  cases,  by  the  rules  of  practice 
in  some  courts,  a  judgment  in  form  is  entered  against  the  de- 
fendant for  the  amount  by  the  plaintiff  proven  to  be  due  and 
a  judgment  with  execution  against  the  garnishee,  or  ordering 
the  garnishee  to  turn  over    the  funds  in  his  hands    in    any 
amount  not  exceeding  the  amount  of  the  debt  and  costs.3     But 
the  judgment  in  such  cases  can  be  none  other  than  a  judgment 
in  rem,  for  no  valid  personal  judgment  can  be  rendered  against 
a  defendant  upon  whom  there  has  been  no  personal  service,  or 
who  has  not  voluntarily  appeared.4 

Therefore  the  garnishee  is  not  charged  on  his  answer,  but  is 
dismissed  and  the  whole  proceedings  against  a  defendant  who 
is  not  personally  before  the  court  will  also  fail.5 

Furthermore,  where  the  proceedings  are  commenced  by  gar- 
nishment there  is  no  such  independent  suit  against  the  principal 
defendant  that  when  judgment  is  entered  against  him  execu- 
tion may  forthwith  issue  thereon;  neither  can  he  be  considered 
as  being  out  of  court  after  judgment  is  rendered.  Such  judg- 
ment must  lie  until  the  proceedings  against  the  garnishee  is 
determined.6 

In  like  manner  if  a  garnishee  answers  and  judgment  has  not 
yet  been  entered  against  the  defendant,  the  garnishee  is  not  en- 

1.  Hammett  v.  Morris,  55  Ga.  644.  3.  George  v.  Blue,  3  Call  (Va.)  455. 

2   Burs  v.  Parish,  9  Ala.  211 ;  Byers        4.  Johnson  v.  Dodge,  19  Iowa  106. 
v.  Baker,  -  Ala.  -,  16  S.  Rep.  72;        5.  Campbell  v.  Scott,  5  T.  B.  Mon. 

Enochs  v.  Baker,  —  Ala.  — ,   16  So.  (Ky.)  387. 

Rep.  72 ;  Alamo  Ice  Co.  v.  Yancey,  66        6.  Jones  v.  Spear,  21  Vt.  426 ;  Camp- 

Tex  187  bell  v.  Scott,  5  T.  B.  Mon.  (Ky.)  387. 
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titled  to  be  discharged,  but  he  continues  before  the  court  for 
the  purpose  of  receiving  its  judgment  upon  his  answer  which, 
as  above  stated,  can  not  be  entered  until  after  judgment  is  en- 
tered against  the  defendant.1 

It  is  because  of  the  fact  that  no  valid  judgment  can  be  en- 
tered against  the  garnishee  unless  a  valid  judgment  has  been 
first  entered  against  the  defendant,  that  the  garnishee  is  per- 
mitted to  question  the  jurisdiction  of  the  court  and  the  validity 
of  the  judgment  rendered  against  the  defendant.2 

Wherever  garnishment  is  a  proceeding  in  aid  of  an  execu- 
tion, that  is  to  say,  where  a  judgment  must  be  rendered  against 
the  principal  defendant  and  execution  returned  "no  property 
found,"  before  any  garnishment  can  be  had,  the  proceedings 
upon  a  writ  issued  before  judgment  and  execution  against  the 
principal  defendant  will  be  wholly  void,  and  if  the  garnishee 
pay  a  judgment  entered  against  him  in  such  a  case,  it  will  be  no 
protection  against  a  suit  thereafter  begun  against  him.8 

Notwithstanding  the  fact  that  an  original  attachment  is 
ancillary  to  the  principal  suit  against  the  defendant,  a  judg- 
ment in  such  attachment  will  not  be  extinguished  by  a  sub- 
sequent judgment  against  a  garnishee  summoned  in  such 
attachment.4 

A  judgment  against  a  garnishee  is  distinct  from  the  judg- 
ment against  a  principal  defendant,  and  there  must  be  a 
separate  execution  against  each.  A  single  execution  issued 
against  both  will  be  irregular.5 

§  682.    Same— Efiect  of  death.6— The  death  of  a  principal 

1.  Bostwick  v.  Beach,  18  Ala.  80.  3.  Whitcomb  v.  Atkins,  40  Neb.  549, 

2.  Sun  Mutual  Ins.  Co.  v.  Seelig-  59  N.  W.  Rep.  86;  Hamilton  v.  Allen, 
son,  59  Texas  3 ;  ante,  §  660.  4  Harr.  (Del.)  326 ;  post,  §  707. 

Judgment  by  confession.— If  judgment  4.  Price  v.  Higgins,  1    Litt.   (Ky.) 

is  rendered  against  the  defendant  by  274. 

confession  it  is  sufficient  to  render  the  5.  Rider  v.  Alexander,  1  D.  Chip, 

garnishee  liable  for   a    fund    in   his  (Vt.)  267. 

hands  at  the  time  of  service  of  process  6.  As  to  the  effect  of  death  of  a  de- 

upon  him.     Littell  v.  Scranton,   etc.,  fendant  in  proceedings  by  direct  at- 

Co.,  42  Pa.  St.  500;  Daniel  v.  Daniels,  tachment,  see  ante,  Vol.  I,  §  332. 
62  Miss.  352. 
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defendant  after  judgment  has  been  rendered  against  him iwill 
not  discharge  a  garnishee    in  a  garnishment   suit  pending, 
ptvfdd  exertion  has  been  taken  out  within  the  proper  time 
Whether  or  not  an  attachment  by  garnishment  is  dissolved  by 
the  death  of  a  principal  defendant  pending  an  attachment  suit 
n  whic    judgment  has  not  been  rendered  against  him  depends 
larg  ly  upon  the  provisions  of  the  controlling  statute,   and 
XLor  not  the  cause  of  action  on  which  the  g™«£ 
founded  be  one  that  will,  by  such   statute,  survive  the  death 
of  the  principal  defendant.     If  the  cause  of  action  be  one  t  a 
will  survive  at  the  common  law  or  under  the  statute,  and  the 
Lute  does  not  expressly  declare  that  such  an  at tachment  wdl 
abate  at  suit  of  the  defendant,  the  death  of  -*  defendan t  pond 
ing  the  attachment  will  not  abate  it  and  therefore  will  not  d.s 
charge  the  garnishee.'     On  the  contrary,  if  the  cause  o    action 
will  not  survive,   or   by  statute    the  attachment   abates      he 
Garnishee  will  necessarily  be  discharged  by  the  death  of  the 
principal  defendant  and  the  garnishee  may  be  entitled  to  costs 

against  the  plaintiff.8  . 

Where  judgment  by  default  has  been  obtained  against  a  gar- 
nishee who  has  property  of  the  principal  defendant  in  his  pos- 
session, the  death  of  such  absent  principal  defendant  wil  not 
abate  the  proceedings.'  And  the  same  has  been  held  to  be 
true  in  regard  to  a  non-resident  defendant,  where  the  gar- 
nishee's answer  admits  an  indebtedness  to  him,  although  such 
death  occur  before  judgment  in  rem  is  entered  against  the  non- 
resident  defendant.5 

1    Tvler    v    Winslow,  46  Me.  348;     111.386;  Loubat  v.  Kipp    9  Fla.  60; 
Bethel  T    Chtoan,    57   Mich.   379;     Melius  v.  Houston,  41  Miss.  59 
Bethel    v.   ^mPm*   '  3   Wllmarth  v.  Richmond,  11  Cush. 

rri:  ToMo^ST  fwZl    OU-.)«i   H-*«..  Ben*o,18 

v .Antram    -  ^    Vaughn  Vm  sturtevant,  7  R.  I. 

death  upon  the  record  in  the  manner  (S.  Car.)  Const.  83 ,  Bliss  ^Feirced 

p'olideS  by  law,  but  a  failure  to  make  R.  I.  126 ;  Dwyer  v.  Benedict,  12  R.  T. 

such  suggestion  does  not  render  the  459.                                       ,  n    Bow   ,q 

utmen?   void,    but    only  voidable.  /Kennedy   ..   Raguet,  1    Bay   (S. 

Swasey  v.  Antram,  24  Ohio  St.  87.  Car.)  484. 

2  Thacher  •.  Bancroft,  15  Abb.  (N.  5.  Bryan  v.  Green,  3  Ired.  Eq.  (N. 

Y.)  Pr.  243;    Davis  v.  Shapleigh,  19  Car.)  167. 
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If  the  garnishee  die  before  he  has  filed  an  answer,  his  death 
will  cause  the  abatement  of  the  garnishment,  because  the  per- 
sonal representative  of  the  garnishee  can  not  be  compelled  to 
answer.1  But  if  after  the  garnishee  has  answered,  he  die 
pending  a  continuance  before  judgment  is  rendered,  a  judg- 
ment may  be  rendered  against  him  as  of  the  term  at  which  he 
files  his  answer.2 

The  death  of  the  attaching  creditor  will,  in  general,  abate 
attachment  proceedings  against  absconding,  concealed  and 
non-resident  debtors.3 

If  a  claimant  of  property  in  the  hands  of  a  garnishee  dies 
pending  the  proceedings,  it  is  the  duty  of  the  plaintiff  and  not 
of  the  garnishee  to  have  the  cause  revived  against  the  claim- 
ant's personal  representatives;  and  if  no  such  revival  is  had, 
no  judgment  can  be  rendered  against  him.4 

§  683.  Judgment  by  default — Judgment  nisi. — A  judgment 
by  default  may  be  entered  against  a  garnishee  when  he  fails  to 
appear,  in  the  same  manner  as  defaults  may  be  entered  in 
other  cases.5  But  the  mere  fact  that  the  garnishee  makes 
default  in  answering  as  he  is  by  the  writ  commanded  to  do, 
will  not  generally  entitle  the  plaintiff  to  a  judgment  of  con- 
demnation against  him  to  the  full  amount  of  the  defendant's 
indebtedness.  There  must  be  some  proof  by  answer  or  exam- 
ination to  establish  his  liability.6     A    conditional   judgment 

1.  Wootten  v.  Harris,  5  Harr.  (Del.)  the  attachment  until  after  judgment 
254 ;  White  v.  Ledyard,  48  Mich.  264;  has  been  entered  against  the  principal 
Brecht  v.  Corby,  7  Mo.  App.  30Q;  defendant,  no  further  proceedings 
Parker  v.  Parker,  2  Hill  (S.  Car.)  are  necessary  as  against  him  and  judg- 
Ch'y  35;  Tate  v.  Morehead,  65  N.  ment  may  be  entered  upon  motion 
Car.  681;  ante,  §616.  and  without  notice  to  him.     Richard- 

2.  Hall  v.  Harvey,  3  N.  H.  61.  son  v.  Whitfield,  1  McCord  (S.  Car.) 

3.  Matter  of  Vargas,  19  Wend.  (N.  403. 

Y.)  154 ;  Crocker  v.  Radcliffe,  3  Brev.  6.  Giles    v.    Hick,    45     Ark.     271; 

(S.  Car.)  23.  Brotherton  v.   Anderson,  6  Mo.  388; 

4.  Linn  v.  Taylor,  42  Ala.  303;  Lewis  v.  Faul,  29  Ark.  470;  St.  Louis, 
post,  §  682.  I.  M.  &  S.  Ry.  v.  Richter,  48  Ark.  349, 

5.  Gracy  v.  Coates,  2  McCord  (S.  3  S.  W.  Rep.  56;  Wingfield  v.  Mc- 
Car.)  224.  Lure,  48  Ark.  510,  3  S.  W.  Rep.  439; 

It  has  been  held  that  where  a  gar-  Griswold  v.  Popham,  1  Duv.  (Ky.) 
nishee  neglects  to  make  a  return  to     170;  ante,  §§617  and  638. 
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(judgment  nisi)   should   be  first  entered    against  him   for  a 
specific  amount  and  steps  taken  to  make  the  same  final  in  the 
manner  prescribed   by  the  controlling  statute.1     A  judgment 
entered  against  a  garnishee  by  default  will  be  a.  prima  facte 
liability  against  him,  but  it  will  be  uncertain  in  amount  until 
evidence  is  adduced  to  establish  the  amount  of  damages.2     Be- 
fore final  judgment  can  be  entered  against  the  garnishee  he 
must  have  the  warning  and  the  time  to  answer  required  by  the 
practice  of  the  court  in  which  the  suit  was  pending.     It  has 
been   said  that  where  a  garnishee  has  had  an  opportunity  to 
make  his  defense  and  has  neglected  to  do  so,  his  case  having 
been   set  on  the  docket  and  several  times  called  during  the 
term  by  the  judge,  the  judgment  then  entered  by  default  could 
not  be  set  aside  on  the  grounds  of  irregularity  or  surprise,  on 
a  motion  made  therefor  after  the  expiration  of  the  term  in 
which  the  judgment  was  entered,  although  it  has  been  a  num- 
ber of  years  since  he  was  brought  into  court  by  service  of 
process.3     A  final  judgment  rendered  against  a  garnishee,  who 
has  not  answered  without  judgment  nisi  having  been  previ- 
ously taken,  will  be  irregular  and  erroneous,  but  it  will  not  be 

1   Jones  v.  Tracy,  75  Pa.  St.  417;  3.  Gibbons  v.  Cherry,  53  Md.  144; 

Jones  v.  Hart,  2  Ala.  73;  Whitehead  Abell  v.  Simon,  49  Md.  318. 

v    Henderson,  4  Srn.  &  M.    (Miss.)  In  Pennsylvania  by  statute  an  ex- 

704;  Graueru.  Watson,  (Pa.  Com. PL)  ecution  issuing  on  a  judgment  more 

3  Pa  Dist  R.  641 ;  Gildersleeve  v.  Car-  than  five  years  old  must  be  accom- 

rawav,  19  Ala.  246.  panied  with  a  scire  facias  to  renew 

Judgment  nisi  must  be  for  a  certain  such  judgment  or  the  proceedings  will 

sum  in  numero.    Since  a  final  judg-  be    dismissed.     Sweeting    v     Wana- 

ment  can  not  be  variant  from  a  condi-  maker,  (Pa.  Com.  PL)  4  Pa.  Dist.  Rep. 

tional  remedy  on  which  it  was  en-  246;  Sweeting  v.  Wanamaker  16  Pa. 

tered.it  follows  that  a  judgment  nisi  Co.    Ct.    R.  268;  Sweeting  v.  Wana- 

must  be  entered  for  a  specific  sum.  maker,  36  W.  N.  C.  279. 

Dickerson  v.  Walker,  1  Ala.  48;  post,  In  Washington  by  force  of  statute 

§§686-690.     A  judgment  nisi  reciting  if  the  person  neglects  for  two  years 

that  it  is  for  "the  sum  of  $63  debt  to  prosecute  the  proceedings  against 

and  §26.76  damages  with  interest  thereon  the  garnishee,  the  garnishee  will  be 

from  the  2d  day  of  October,  1848,"  was  entitled  to  be  discharged     Wooding 

held  to  be  sufficiently  certain.    Drane  v.  Puget  Sound  Nat.  Bank,-Wash. 

v.  King,  21  Ala.  556.  -,  40  Pac.  Rep.  223. 

2.  Townsend  v.  Libbey,  70  Me.  162; 
Laughlin  v.  January,  59  Mo.  383. 
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absolutely  void.  The  garnishee  may  rely  upon  it  and  offer  it 
in  evidence  in  a  subsequent  action  brought  against  him  by  a 
person  to  whom  the  defendant  assigned  the  debt  after  the  judg- 
ment was  rendered,  even  though  such  action  be  brought  in  the 
name  of  the  principal  defendant  himself.1 

Likewise  the  plaintiff  may  be  entitled  to  have  a  default  en- 
tered against  the  garnishee,  although  the  garnishee  has  an- 
swered .  If  the  garnishee  has  filed  an  incomplete  or  evasive 
answer  or  states  mere  conclusions  of  law,  or  has  refused  to  an- 
swer further  interrogatories,  or  to  file  a  supplemental  answer, 
or  to  appear  and  support  the  truth  of  his  answer  when  con- 
tested, judgment  by  default  should  be  entered  against  him,  and 
the  same  made  final  in  like  manner  as  default  judgments  are  in 
other  cases.2 

The  fact  that  a  garnishee  is  before  the  court  by  having  filed 
a  plea  to  the  jurisdiction  thereof,  is  not  such  a  general  appear- 
ance as  will  entitle  the  plaintiff  to  have  a  final  judgment  en- 
tered against  him  by  default.  In  such  a  case  a  conditional 
judgment  should  be  entered  with  scire  facias  returnable  to  the 
next  term,  or  other  proceedings  agreeable  to  the  rules  of  the 
court.3  Likewise  where  a  garnishee  has  answered  not  disclos- 
ing an  indebtedness,  and  it  does  not  appear  that  the  truth  of 

1.  Gildersleeve  v.  Carraway,  19  Ala.  appearing  for  personal  examination, 
246.  as  required  by  the  order  of  the  court, 

Regarding  judgment  against  non-rest-  such  answer  may  be  stricken  from  the 

dent  defendant,  in  Indiana,  where  he  files  and  judgment    entered   against 

has    not  appeared  after    publication  him  as  by  default.    Penn  v.  Pelan,  52 

made  and  proved  and  the  number  of  Iowa  535. 

continuances     required    before    such  Motion  to  set  aside  default  should,  in 

judgment  is  entered,   see  Henrie  v.  Iowa,  be  made  at  the  same  term  in 

Sweasey,  5  Blackf.  (Ind.)  273.  which  default  is  entered,  and  if  after  a 

2.  Lehman  v.  Hudmon,  79  Ala.  532,  default  is  entered  against  the  gar- 
4  So.  Rep.  741 ;  Henwood  v.  American  nishee  he  does  not  comply  with  the 
Legion  of  Honor,  (Pa.  Com.  PI.)  2  order  of  the  court  it  will  be  error  for 
Pa.  Dist.  R.  170;  Scamahorn  v.  Scott,  the  court  to  suspend  execution  and 
42  Iowa  529;  Penn  v.  Pelan,  52  Iowa  give  the  garnishee  time  to  answer. 
535.  Scamahorn  v.  Scott,  42  Iowa  529. 

If,  without  sufficient  excuse,  the  3.  Toledo,  etc.,  R.  R.  Co.  v.  Rey- 
garnishee  files  an  answer  instead  of    nolds,  72  111.  487. 
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the  answer  was  questioned,  no  final  judgment  can   be  entered 
and  scire  facias  ordered,1  or  like  proceeding  had. 

In  no  case  can  a  judgment  by  default  be  rendered  against  a 
garnishee  unless  it  appears  on  the  face  of  the  proceedings  that 
the  court  has  jurisdiction  to  enter  a  binding  judgment  against 
the  garnishee.2       And  a  final  judgment  can  not  be  sustained 
against  a  corporation  unless  the  record  shows  that  the  person 
upon  whom  the  process  of  garnishment  was  served,  and  upon 
whom  the  notice  of  the  judgment  nisi  was  served,   was    the 
president  of  such  corporation  at  the  time  of  such  service;   un- 
less there  has  been  an  appearance  on  behalf  of  the  company.3 
It  is  not  sufficient  to  sustain  a  final  judgment  that  the  record 
should  contain  the  words  "judgment  nisi"  as  against  a  default- 
ing garnishee  at  the  close  of  the  entry  of  a  judgment  against 
the  defendant.     Nor  will  a  recital,  in  the  record  of  final  judg- 
ment, that   such  a   judgment  was  rendered,    be    sufficient  to 
sustain  the  final  judgment,  because  such  entries  do  not  show, 
except  by   inference,   in   whose  favor  and  against  whom  the 
judgment  nisi  was  rendered;    neither  do   they   show  that  such 
a  judgment  was  entered  on   the  statutory  condition    that    it 
should  be  made  final  unless  the  garnishee  appeared  within  the 
time  therein  stated.4 

Final  judgment  against  the  defendant  being  a  necessary  con- 
dition precedent  to  a  final  judgment  against  the  garnishee,  the 
appearance  and  answer  of  the  garnishee  at  any  time  before  such 
final  judgment  is  entered  against  the  defendant  will  prevent 

1.  Frost  v.  Patrick,  11  Miss.  3,  suit  is  brought,  nor  if  the  writ  of  gar- 
(Smed.  &  M.)  783 ;  Threefoot  v.  Whit-  nishment  does  not  designate  the  cause 
tie,  —  Miss.  — ,  15  So.  Rep.  120.  in  which  the  garnishee  is  called  upon 

2.  Montgomery,  etc.,  R.  R.  Co.  v.  to  answer.  Johnson  v.  McCutchings, 
Hartwell,  43  Ala.   508 ;  Lawrence  v.  43  Texas  553. 

Lane,  9  111.  354;  Dunn  v.  Missouri  The  return  must  show  a  valid  serv- 
Pac.  Ry.  Co.,  45  Mo.  App.  29;  John-  ice  upon  the  garnishee  or  no  default 
son  v.  McCutchings,  43  Texas  553;  can  be  entered.  Sun  Mutual  Ins.  Co. 
Sun  Mutual  Ins.  Co.  v.  Seeligson,  59  v.  Seeligson,  59  Texas  3;  Dunn».  Mis- 
Texas  3.  souri  Pac.  Ry.  Co.,  45  Mo.  App.  29. 

No  default  can  be  entered  where  3.  Montgomery,  etc.,  R.  R.   Co.  v. 

the  affidavit  for  the  writ  does  not  show  Hartwell,  43  Ala.  508. 

that  the  garnishee  resides  within  the  4.  Bonner  v.  Martin,  37  Ala.  83. 
jurisdiction  of  the  court  in  which  the 
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the  entry  of  a  final  judgment  by  default  against  the  garnishee.1 
Upon  notice  being  received  by  the  garnishee  of  motion  to  enter 
judgment  against  him,  he  can,  by  leave  of  court,  file  his  an- 
swer nunc  pro  tunc  and  cure  the  default  which  has  been  en- 
tered.2 

The  appearance  and  plea  of  the  principal  defendant  will  en- 
title the  garnishee  to  have  a  judgment  previously  entered  against 
him  set  aside  and  will  entitle  him  to  take  the  money  out  of 
court.3 

Default  against  a  claimant  who  has  been  summoned  to  contest 
with  the  plaintiff  his  right  to  the  money  in  the  hands  of  a  gar- 
nishee, having  been  made  to  appear  on  the  record,  the  court 
will  proceed  with  the  garnishment  as  though  no  such  claimant 
had  been  disclosed,  in  a  state  providing  a  means  by  which  such 
disclosed  claimant  may  be  compelled  to  interplead  at  his 
peril.4 

§  684.  Judgment  on  scire  facias. — After  conditional  judg- 
ment (judgment  nisi)  has  been  entered  against  a  garnishee 
upon  his  default  as  above  stated,  proceedings  by  scire  facias,  or 
some  equivalent  proceeding,  must  be  resorted  to  to  get  the 
garnishee  before  the  court  to  show  cause  why  judgment  should 
not  be  made  final.  The  purpose  of  the  scire  facias  or  equivalent 
proceeding  is  to  make  it  known  to  the  garnishee  that  a  con- 
ditional judgment  has  been  rendered  against  him  in  which  it 
has  been  assumed  that  he  was  the  debtor  of  the  principal  de- 
fendant and  he  must  show  cause  why  he  should  not  be  ad- 
judged liable  to  pay  the  same  to  the  plaintiff  in  lieu  of  his 
creditor,  the  principal  defendant.  Whether  the  process  be 
scire  facias  or  an  equivalent  writ  or  notice,  it  must  be  shown 
on  the  face  of  the  proceedings  that  the  same  was  duly  served 

1.  Arnold  v.  Gullatt,  68  Ga.  810.  enter  his  defense  in  the  garnishment 

2.  Swann  v.   Lee,   15  Rich.  L.    (S.     proceedings     and     therefore     should 
Car.)  164.  not  have  been  charged.  Eddy  v.  Prov- 

In  Rhode  Island  by  force  of  statute  idence  Mach.  Co,,  15  R.  I.  7,  22  Atl. 

the  default  judgment  entered  against  Rep.  1116. 

the  garnishee  is  recoverable  in  an  ac-        3.  Stephenson  v.  Todd,  63  N.  Car. 

tion   on  the  case,  at  which  time  the  368. 

garnishee    may    defend  by   showing        4.  Evans  v.  Norman,  14  Ala.  662. 
that  he  took  the  necessary  steps  to 
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upon  the  garnishee  or  the  eonrt  will  have  no  jurisdiction  to 
enter  judgment.'  The  right  to  have  a  judgment  against  a 
garnishee  is  a  right  conferred  by  statute,  rtnoft  J«™.  There 
fore  it  must  appear  on  the  record  that  the  statute  has  been 
complied  with  as  to  "calling  him"  or  whatever  the  statu 
may  prescribe  before  final  judgment  can  be  entered.  the 
record  must  show  a  definite  judgment  or  it  will  be  erroneous. 
The  record  showing  the  same  judgment  to  be  for  three  different 
amounts  will  warrant  the  dismissal  of  the  garnishment  pro- 

^Theludgment  entered  against  the  garnishee  on  default  only 
makes  out  a  prima  facie  case  as  above  shown.  It  may  be 
disputed  on  scire  facias?     The  garnishee  having  a  right,  as 

such  county  returned  executed,  and  a 
conditional  judgment  thereafter  en- 
tered against  the  garnishee  for  failing 
to  appear,  no  final  judgment  can  he 
entered  against  such  garnishee  until 
a  writ  of  scire  facias  issued  on  the  con- 
ditional judgment  is  sent  to  the  county 
in  which  the  garnishee  was  served  or 
resides  and  returned  by  the  sheriff  of 
that  county  duly  served.  Morris  v. 
Russell,  20  Ala.  357.  The  garnishee 
must  have  notice  in  the  manner  re- 
quired by  law. 

■  2.  Culbertson  v.  Ellison,  20 Tex.  101. 
3.  Bickford  v.  Fannery,  70  Me.  106. 
The  garnishee  himself  may  procure 
the  court  at  its  discretion  to  direct  the 
plaintiff  to  issue  scire  facias  against 
him,  the  garnishee.  Finch  v.  Bullock, 
10  Phila.  (Pa.)  318. 

Proceedings  by  scire  facias  against  a 
garnishee  may  be  maintained  in  the 
name  of  an  assignee  of  the  original 
judgment  in  Maine  by  force  of  statute. 
Ware  v.  Bucksport  &  Bangor  R.  R. 
Co.,  69  Me.  97. 

4.  Supra,  §  683. 

5.  Townsend  v.  Libley,  70  Me.  162. 


1.  Goode  v.  Holcombe,  37  Ala.  94; 
Decatur,  C.  &  N.  O.  Ry.  Co.*.  Crass,  97 
Ala.  519,  12  So.  Rep.  43;  Dew  a.  Bank 
of  Alabama,  9  Ala.  323;  Horat  v. 
Jackel,  59  111.  139;  Cariker  v.  Ander- 
son, 27  111.  358;  Langford  v.  Ottumwa 
W.  P.  Co.,  53  Iowa  415;  Fifield  v. 
Wood,  9  Iowa  249 ;  Cheney  v.  White- 
ley,  9  Cush.  (Mass.)  289;  Brackon  v. 
Ballentine,  16  N.J.  L.  (1  Harr.)  484; 
Henwood  v.  American  Legion  of 
Honor,  (Pa.  Com.  PI.)  2  Pa.  Dist. 
Rep.  170;  Wetherill  V.Flanagan,  2 
Miles  (Pa.)  243.  Compare  Hibernia, 
etc.,  Society  v.  Superior  Court,  56  Cal. 

265. 

The  purpose  of  the  proceeding  being 
to  notify  the  garnishee  that  final  judg- 
ment is  about  to  be  entered  against 
him,  his  voluntary  appearance  will  be 
sufficient,  although  service  upon  him 
be  open  to  objection  or  the  writ  or  its 
service  be  irregular.  Decatur,  C.  &  N. 
O.  Ry.  Co.  v.  Crass,  97  Ala.  519,  12  So. 
Rep.  43. 

By  a  practice  under  which  in  a  suit 

pending  in   one  county,  the   writ  of 

garnishment  was  sued  out  and  sent  to 

another  county  and  by  the  sheriff  of 

ATT.    71 
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hereinbefore  stated,1  to  make  a  defense  on  the  scire  facias  pro- 
ceeding ;  either  to  make  an  answer,  a  further  answer,  or  to 
correct  errors  in  his  former  disclosure,  and  the  plaintiff  has  a 
like  right  to  interrogate  him  further  in  regard  to  his  liability.2 
The  question  to  what  amount  he  is  chargeable  is  to  be  de- 
termined on  the  scire  facias  proceedings  when  it  is  left  un- 
certain by  the  disclosure  theretofore  made.8 

When  a  garnishee  is  duly  notified  to  appear  on  a  scire  facias 
or  notice  to  show  cause  why  execution  should  not  issue  upon  a 
judgment  rendered  against  him  by  default,  he  must  do  so  or 
he  will  be  deemed  to  have  had  his  day  in  court,  and  a  final  and 
binding  judgment  will  be  entered,  and  execution  will  be  issued 
against  him  thereon.4  But  he  will  be  charged  on  scire  facias 
only  for  the  amount  of  the  judgment  against  the  principal  de- 
fendant with  legal  interest  and  costs.5  And  if  the  original 
judgments  against  the  defendant  have  been  partly  satisfied,  only 
the  sum  remaining  due  can  be  recovered  against  the  garnishee 
on  the  scire  facias  or  like  proceeding.6 

§  685.  Judgment  charging  garnishee — (a)  On  answer 
showing  liability. — An  answer  of  a  garnishee  which,  by  con- 
fession, makes  out  a  prima  facie  case  for  the  plaintiff,  will  en- 
title the  latter  to  a  judgment  against  such  garnishee.  When  a 
plaintiff  asks  a  court  for  a  judgment  upon  the  garnishee's  an- 
swer, such  request  on  motion  fs  in  the  nature  of  a  demurrer  to 
evidence,  and  if  the  facts  stated  in  such  answer  do  not  clearly 
establish  the  garnishee's  liability,  no  judgment  against  him 
can  be  obtained.  The  answer  is  then  the  exclusive  foundation 
of  the  judgment  to  be  entered.     Such  answer  must  contain  a 

1.  Ante,  §  648.  under  statutes  were  not  deemed  to  be 

2.  Taylor  v.  Day,  7  Me.  (7  Greenl.)  admissible  as  a  defense  to  a  scire  facias 
129;  McMillan  v.  Hobson,  46  Me.  91;  proceeding.  Franklin  Bank  v.  Bachel- 
Eoss  v.  McKinny,  2  Rawle  (Pa.)  227;  der,  23  Me.  60. 

Bacon  Academy  v.  Be  Wolf,  26  Conn.  4.  Byard  v.  Stewart,  1  Root  (Conn.) 

602.  149;     Langford    v.    Ottumwa   Water 

3.  Winchester  v.  Titcomb,  17  Pick.  Power  Co.,  53  Iowa  415. 
(Mass.)  435.  5.  Tyler  v.  Winslow,  46  Me.  348. 

But  facts  relating  to  the   original        6.  Sawyer  v.  Lawrence,  40  Me.  256. 
debtor's     discharge     in    bankruptcy 
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sufficient  statement  of  facts  to  support  a  judgment.  If  his  an- 
swer admits  a  liability  or  sets  forth  facts  in  detail,  because 
of  which  he  may  or  may  not  be  liable,  a  judgment  on  his  an- 
swer without  a  trial  is  proper,  because  the  question  of  his 
liability  is  then  a  question  of  law.1  Judgment  will  be  rendered 
upon  the  statement  of  facts  as  if  they  were  true,  and  though  it 
may  not  admit  a  distinct  liability,  yet  if  it  state  facts  from 
which  a  liability  to  a  certain  amount  can  be  adjudged  by  the 
court,  and  show  a  cause  of  action  on  which  the  defendant 
could  have  maintained  an  action  of  debt  or  indebitatus  assump- 
sit, the  plaintiff  will  be  entitled  to  a  judgment  against  the 
garnishee  on  his  answer.2  If,  by  weighing  and  balancing 
probabilities,  the  court  can  determine  the  amount  of  the  in- 
debtedness, judgment  may  be  rendered  against  the  garnishee;3 
but  if  the  amount  is  unliquidated,  uncertain,  contingent,  or 
affected  by  existing  liens,  no  judgment  can  be  entered.4 


1.  Hackley  v.  Kanitz,  39  Mich.  398; 
Moore  v.  Moore,  12  Phila.  (Pa.)  173; 
Kelley  v.  Tibbals,  53  Pa.  St.  408 ;  Mul- 
len v.  Maguire,  10  Phila,  435 ;  Fithian 
v.  Brooks,  1  Phila.  (Pa.)  260;  Green- 
leaf  v.  Perrin,  8  N.  H.  273;  Davis  ». 
Pawlette,  3  Wis.  300;  Grever  v.  Cul- 
ver, 84  Wis.  295,  54  N.  W.  Rep.  585. 

2.  Self  v.  Kirkland,  24  Ala.  275; 
Mann  v.  Buford,  3  Ala.  312 ;  Hurst  v. 
Home,  P.  F.  Ins.  Co.,  81  Ala.  174; 
Smith  v.  Clarke,  9  Iowa  241;  Walker 
v.  Detroit,  etc.,  Ry.  Co.,  49  Mich.  446; 
Church  v.  Simpson,  25  Iowa  408;  ante, 


the  attachment  not  having  been  dis- 
charged and  there  being  no  issue  to 
be  determined.  Leigh  v.  Smith,  5 
Ala.  583;  Letondal  v.  Huguenin,  26 
Ala.  552.  But  if  there  is  an  uncer- 
tainty as  to  the  title,  the  possession, 
prior  liens,  or  other  matter  which 
may  affect  the  liability  of  the  garni- 
shee to  the  principal  defendant,  no 
judgment  can  be  entered  against  him 
until  he  or  others  are  notified  and 
such  issues  determined.  Covington  v. 
Kelly,  6  Ala.  860. 
Premature  entry  of  judgment  by  con- 
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support  an  action  of  debt  or  indebitatus 
assumpsit";  ante,  §§622-630,  "What 
the  answer  must  state." 

3.  Peterson  v.  Poignard,  8  B.  Mon. 
(Ky.)  309. 

4.  Ante,  §§  475,  483,  "  Nature  of  the 
demand  that  must  exist  between  debt- 
or and  garnishee." 

When  notice  unnecessary . — Where  a 
garnishee  has  admitted  his  indebted- 
ness, no  notice  to  him  of  a  motion  for 
judgment  on  his  answer  is  necessary, 
although  it  be  at  a  subsequent  term 


appears  at  the  return  of  a  summons 
issued  against  him  and  confesses  an 
indebtedness  on  which  judgment  is 
entered  before  judgment  is  rendered 
against  the  principal  defendant,  such 
judgment  against  the  garnishee,  al- 
though premature  and  irregularly  en- 
tered, may  be  treated  as  only  a  cleri- 
cal error,  after  judgment  has  been 
rendered  against  the  defendant.  Car- 
per v.  Richards,  13  Ohio  St.  219. 

No  final  judgment   where  prior  suit 
pending   on  same  demand  between    de- 
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§  686.  (b)  When  a  fund— The  amount.— The  position  of  the 
garnishee  being  the  same  that  it  would  be  were  he  a  defendant 
debtor  in  an  action  brought  by  his  creditor,  the  true  test  of 
his  liability  is  the  extent  to  which  he  would  be  liable  were  he 
the  defendant  in  such  a  case.  The  inquiry  of  the  court  is, 
what  could  the  debtor  recover  of  the  garnishee?  If  this  can  be 
definitely  determined,  then  judgment  may  be  entered  for  that 
amount,  unless  such  amount  is  more  than  enough  to  satisfy  the 
judgment  the  plaintiff  has  obtained  against  the  principal  de- 
fendant with  costs.  If  the  amount  due  to  the  principal  de- 
fendant is  more  than  enough  to  satisfy  the  plaintiff's  demand, 
then  judgment  will  be  entered  against  the  garnishee  only  for 
an  amount  sufficient  to  satisfy  that  demand  with  costs.  In  any 
event  the  judgment  against  the  garnishee  can  not  be  greater 
than  that  against  the  defendant ;  nor  can  it  be  greater  than 
the  defendant  could  recover  against  the  garnishee.  If  no  answer 
has  been  filed,  the  judgment  must  be  rendered  for  the  amount 
that  is  sworn  to  in  the  affidavit  for  the  garnishment,  but  if  it 
is  rendered  for  a  greater  amount,  it  will  not  be  void  except  as 
to  the  excess.1 

Again,  where  the  garnishment  has  been  sued  out  on  a  judg- 
ment, the  recovery  against  the  garnishee  can  not  be  greater 
than  the  amount  of  the  judgment  on  which  the  proceedings 
were  brought,  no  matter  what  the  indebtedness  of  the  defend- 
ant to  the  plaintiff  may  be.  It  is  only  the  judgment  debt  that 
can  be  recovered  in  this  case.8  And  the  judgment  entered  on 
recovery  must  recite  the  amount  of  the  prior  judgment,  but  a 

fendant  and  garnishee.— It  a  suit  be-  Maduel  v.  Mousseaux,  29  La.  Ann. 
gun  by  the  principal  debtor  against  228;  Timmons  v.  Johnson,  15  Iowa 
the  garnishee  before  service  of  the  23 ;  Scott  v.  Hill,  3  Mo.  88 ;  Holmes 
garnishment  proceedings  be  unde-  v.  Herndon,  31  Miss.  296;  Jennings 
termined,  final  judgment  can  not  be  v.  Summers,  7  How.  (Miss.)  453;  Skin- 
entered  against  a  garnishee.  Burn-  ner  v.  Moore,  2  Dev.  &  B.  (N.  Car.) 
ham  v.  Folsom,  5  N.  H.  566.  The  138;  Chase  v.  Manhardt,  1  Bland, 
usual  practice  is  to  continue  the  gar-  (Md.)  333;  Mullen  v.  Maguire,  10 
nishment  proceeding  until  the  prior  Phila.  (Pa.)  435 ;  Moursund  v.  Priess, 
suit  is  determined.  As  to  "  Effect  of  84  Tex.  554,  19  S.  W.  Rep.  775. 
other  suits  pending,"  see  ante.  2.  Hitchcock  v.  Watson,  18  111.  289. 
1.  Hall  v.   Baldwin,   31    Ala.  509; 
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failure  so  to  do  will  be  considered  a  clerical  error,  which  may 
be  corrected  on  motion.1  And,  furthermore,  the  writ  issuing 
against  the  garnishee  being  an  original  process,  no  amount  can 
be  recovered  against  the  garnishee  thereon  greater  than  stated 
in  such  process,  even  though  the  amount  of  the  judgment  on 
which  it  was  sued  out  be  greater  than  the  amount  stated  in  the 
writ.2 

It  is  the  duty  of  the  court  simply  to  render  judgment  against 
the  garnishee  for  the  amount  found  to  be  due  from  him  to  the 
judgment  debtor.3  The  judgment  should  set  forth  in  numero 
the  amount  of  the  judgment  of  condemnation  and  the  amount 
of  the  costs  so  as  to  afford  the  garnishee  authoritative  evidence 
of  the  amount  he  is  entitled  to  claim  against  the  judgment 
debtor.1  And  a  judgment  condemning  a  specific  sum  found  in 
the  possession  of  the  garnishee  must  specify  the  amount  of  the 
plaintiff's  judgment  against  the  defendant.5  If  the  indebted- 
ness of  the  garnishee  to  the  defendant  is  payable  in  a  specific 
manner  described  by  contract,  the  garnishee  can  not  be  held 
liable  to  the  plaintiff  in  any  other  manner.  The  plaintiff's 
garnishment  proceeding  can  not  alter  the  contract  relations  of 
the  garnishee  and  his  creditor.6 

When  a  garnishee's  indebtedness  to  the  principal  defendant 
is  established  and  the  specific  amount  is  not  determined,  judg- 
ment can  not  be  entered  against  the  garnishee.7  However,  it 
has  been  held  that  where  the  garnishee  admitted  an  indebted- 
ness to  the  principal  defendant  for  services  rendered  in  a  cer- 
tain official  capacity  that,  although  his  salary  as  such  had  not 
been  determined,  yet  judgment  might  be  rendered  against  the 
garnishee  to  the  amount  of  the  salary  admitted  to  be  paid  to 
such  officers  immediate  predecessor  for  the  performance  of  the 
like  services.8 

1.  Gatchell  v.  Foster,  94  Ala.  622,  10        4.  Randolph  v.  Little,  62  Ala.  396. 
So.  Rep.  434.  5.  Faulks  v.  Heard,  31  Ala.  516. 

2.  Hoffman  v.  Simon,  52  Miss.  302.  6.  National  Union  Bank  v.  Brainerd, 

3.  Brummagim  v.  Boucher,  6  Cal.  16.    65  Vt.  291,  26  Atl.  Rep.  723 ;  Bartlett  v. 
The  entry  of  a  further  order  that    Wood,  32  Vt.  372. 

the  garnishee  pay  the  money  to  the        7.  Roth  v.  Hotard,  32  La.  Ann.  280. 
sheriff    is   improper   in  California.        8.  South  and  North  Ala.  R.  R.  Co. 
Brummagim  v.  Boucher,  6  Cal.  16.  v.  Falkner,  49  Ala.  115. 
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Where  the  garnishee  admits  an  indebtedness  to  a  foreign 
creditor  in  a  certain  amount  in  foreign  money,  judgment  must 
be  rendered  against  him  only  for  the  amount  due  at  the  par 
value  of  the  lawful  money.1 

§  687.  (c)  When  property — The  surrender. — The  answer  of 
a  garnishee  admitting  that  he  has  in  his  possession  property 
belonging  to  the  principal  defendant  will  not  entitle  the  plaint- 
iff to  a  judgment  against  such  garnishee  for  a  specific  sum  of 
money.  The  only  judgment  the  court  can  render  against  the 
garnishee  in  such  a  case  is  that  he  turn  over  to  the  sheriff  the 
effects  in  his  possession.  The  court  can  not  go  beyond  this 
and  make  a  further  order  upon  the  sheriff  to  dispose  of  the 
property  and  apply  the  proceeds.  Such  end  will,  however,  be 
accomplished  by  the  writ  of  execution  which  will  issue  upon 
the  judgment  entered  against  the  principal  defendant.  When 
the  garnishee  so  surrenders  the  effects  to  the  sheriff  in  compli- 
ance with  the  judgment  of  the  court,  he  will  be  discharged 
from  further  liability.2 

It  must  be  observed,  however,  that  where  the  plaintiff  has 
sought  to  enforce  an  alleged  claim  that  the  garnishee  holds  or 
controls  property,  etc.,  belonging  to  the  principal  defendant, 
an  admission  by  the  garnishee  that  he  is  indebted  to  the  de- 
fendant will  not  warrant  a  recovery  against  the  garnishee.3 

1.  Adams  v.  Cordis,  8  Pick.  (Mass.)  against  the  plaintiff.  Troyer  v.Schwei- 

260.  zer,  15  Minn.  241;  Kramer  v.  J.   Q. 

Payment  before  judgment  against  de-  Adams  &  Co.,  —  Iowa  — ,  63  N.  W. 

fendant—  Where  a  state  statute  pro-  Rep.   180;    Humphrey  v.   O'Donnell, 

vides  that  the  garnishee  may  relieve  165  Pa.  St.  411,  30  Atl.  Rep.  992;  Mel- 

himself  from  further  liability  by  pay-  ton  v.  Kansas  City,  F.  S.  &  M.  R.  Co., 

ing  into  court  the  fund  which  he  ad-  39  Mo.  App.  194. 

mits  he  owes  to  the  principal  defend-  2.  Jennings    v.    Summers,    7   How. 

ant,   a    garnishee  who    so    pays  the  (Miss.)  453;  Coombs  v.  Davis,  2  Wash, 

money  into  court  is  exonerated  from  Ter.   466 ;    Maybin  v.  Williamson,   4 

further  liability,   although   the   fund  Harr.  (Del.)   434 ;  Marston  v.  Garr,  16 

may  have  been  misapplied  by  an  offi-  Ala.  325. 

cer  of  the  court,  and  although  judg-  3.  Botsford  v.   Simmons,  32  Mich, 

ment  may  thereafter  be  rendered  in  352. 
favor    of    the    principal     defendant 
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§688.  (d)  When  upon  note  in  circulation. — The  liability 
of  the  garnishee  who  is  indebted  upon  a  promissory  note  is 
controlled  by  such  diverse  statutes  in  the  different  states  that 
no  particular  rule  can  be  laid  down  in  regard  to  the  entry  of  a 
judgment  thereon,  What 'has  been  hereinbefore  stated  regard- 
ing a  garnishee's  liability  in  such  cases  must  be  observed  in 
rendering  judgment  against  him.1  It  is,  however,  a  universal 
effort  of  all  courts  to  protect  the  disinterested  and  unwilling 
garnishee  who  has  been  summarily  brought  into  court.  No 
judgment  will  be  entered  against  him  for  his  indebtedness 
upon  an  outstanding  promissory  note,  unless  he  is  indemnified 
in  some  manner,  or  such  note  is  surrendered  to  him;2  or  some 
prescribed  notice  given  to  bring  in  the  parties  interested  or  to 
bind  them  in  their  absence.3 

§689.    (e)  When  interest  to  be  included. — The  position  of 

the  garnishee  in  court  being  a  compulsory  one  without  com- 
pensation, he  will  be  protected  from  any  further  liability  than 
would  have  existed  against  him  had  he  not  been  proceeded 
against.  Therefore,  he  will  not  be  charged  interest  upon  the 
fund  which  he  has  been  compelled  to  retain  in  his  possession. 
It  will  be  suspended  unless  he  has  mingled  the  money  with  his 
own,  or  has  in  some  way  made  use  of  it  to  his  own  advantage, 
or  has  held  it  in  bad  faith,  or  has  made  unreasonable  delay, 
or  has  resisted  payment,  or  has  otherwise  acted  in  violation  of 
his  duty.4 

The  garnishee  is  not,  however,  necessarily  excused  from  his 

1.  Ante,  §§  562-574.  must  not  be  affected  by  any  existing 

2.  Seals   v.  Wright,    37    Iowa  171;     liens.    Ante,  §481. 

Shuler    v.   Bryson,   65   N.    Car.   201 ;  The  admission  of  a  garnishee  of  in- 

Marshall  v.  Grand  Gulf  R.  Co.,  5  La.  debtedness  to  the  defendant  upon  a 

Ann.  360.  promissory    note    which  has  not  yet 

3.  Horn  v.  Thompson,  31  N.  H.  (11  matured  will  not  entitle  the  plaintiff 
Fost.)  562.  to  a  judgment  against  him.    Kitsler  v. 

The  admission  by  a  garnishee  that  Thompson, (Pa.  Com.  PI.)  3  Lack.  Jur. 

he  holds   as  security  to  himself  the  341.     The  liability  must  be  one  upon 

note  of  a  third  party  executed  to  the  which  the  defendant  could  maintain 

defendant  will  not  entitle  the  plaintiff  a  suit  at  law  against  the  garnishee. 

to  a  judgment  against  him.     Dryden  Ante,  §475. 

v.  Adams,  29  Iowa  195.     The  liability  4.  Kirkman  v.  Vanlier,  7  Ala.  217 ; 
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existing  liability  to  pay  interest  upon  his  indebtedness  to  the 
defendant,  and  it  being  a  principle  as  well  established  that 
he  can  make  no  personal  profit  by  the  proceeding  as  that  he 
shall  not  be  injured  thereby,  he  will  be  held  to  the  interest 
which  by  his  contract  he  was  to  have  paid  to  the  principal 
defendant.1  But,  since  he  must  stand  ready  to  pay  over  the 
fund  in  his  hands,  if  the  same  earn  no  interest  the  court  will 
not  hold  him  chargeable  therewith.2 

§  690.  (f )  When  indebtedness  not  yet  payable. — No  final 
judgment  can  be  rendered  against  a  garnishee  until  his  indebt- 
edness to  the  principal  defendant  has  become  due  and  paya- 
ble.3 For  until  then  the  defendant  could  not  have  recovered 
a  judgment  against  the  garnishee.*  Nevertheless,  many  state 
statutes  permit  the  garnishment  of  an  indebtedness  which  is 
not  yet  due,  and  among  such  states  there  are  two  general  meth- 
ods of  practice  in  such  cases.  One  method  is  to  continue  the 
proceedings  against  the  garnishee  and  thereby  keep  the  matter 
pending  in  court  until  the  indebtedness  has  matured  and  un- 
til final  judgment  can  be  entered  therein  against  the  garnishee.5 
The  other  method  is  to  enter  judgment  against  the  garnishee 
with  stay  of  execution,  until  such  time  as  his  liability  to  the 

Woodruff    v.    Bacon,    35    Conn.   97;  Abbott  v.   Stinchfield,    71    Me.   213; 

Candee  v.   Skinner,   40    Conn.    464;  Smiths.  German  Bank,  60  Miss.  69; 

Little  v.  Owen,   32  Ga.  20 ;  Georgia  Candee  v.  Webster,  9  Ohio  St.  452 ; 

Ins.*  and  Trust  Co.  v.  Oliver,  1  Ga.  38;  Mahon  v.   Kunkle,   50  Pa.    St.    216; 

Moore  v.  Lowrey,  25  Iowa  336;  Biek-  Baker  v.  Central  Vermont  R.  R.  Co., 

ford  v.  Rice,  105  Mass.  340;  Work  v.  56  Vt.  302.     Compare  Smith  v.  Flan- 

Glaskins,  33  Miss.  539;  Jones  v.  Man.  ders,  129  Mass.  322. 

Nat.  Bank,  99  Pa.  St.  317 ;  Rushton  v.  2.  Candee  v.  Skinner,  40  Conn.  464 ; 

Rowe,  64  Pa.  St.  63 ;  Allegheny  Sav-  Hawkins  v.  Georgia  Nat.  Bank,  61  Ga. 

ings  Bank  v.  Meyer,  59  Pa.  St.  361 ;  106. 

Irwin  v.  Pittsburgh,  etc.,  R.   R.  Co.,  3.  Wilson    v.    Albright,    2    Greene 

43  Pa.  St.  488;  Mackey  v.  Hodgson,  9  (Iowa)  125;  ante,  §480. 

Pa.  St.  468 ;  Willings  v.  Consequa,  Pet.  4.  Ante,  §§  471,  475  and  487. 

Cir.  Ct.  301;  Sickman  v.  Lapsley,  13  5.  Allen    v.    Claunch,    7   Ala.    788; 

Serg.  &  R.    (Pa.)  224;   Fitzgerald  v.  Dunnegan  v.  Byers,  17  Ark.  492;  Hob- 

Caldwell,   2  Dall.  215,  1  Yeates  274;  son  v.  Kelly,  87  Mich.  187,  49  N.  W. 

Updegraff  v.   Spring,   11   Serg.  &  R.  Rep.  533. 

(Pa.)  188.  The  Alabama  practice  has  now  been 

1.  Blodgett  v.  Gardiner,  45  Me.  542 ;  changed  by  statute.     See  below. 
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defendant  will  have  matured.1  A  middle  ground  has,  how- 
ever, been  taken  by  a  court  entering  an  interlocutory  order  in 
the  form  of  an  injunction,  protecting  the  possible  rights  of  the 
plaintiff  and  retaining  control  of  the  cause  for  such  further 
action  as  may  be  warranted  by  the  later  developments  and 
pleadings.2  But  in  any  event  an  execution  should  not  be  is- 
sued before  the  maturity  of  the  debt,  and  judgment  directing 
that  execution  shall  issue  upon  the  non-payment  at  maturity 
will  be  improper,  because  there  may  be  a  failure  of  considera- 
tion before  that  time.3 

If,  however,  the  judgment  is  stayed  by  operation  of  law  in 
such  cases  until  the  maturity  of  the  garnishee's  indebtedness, 
no  order  for  the  stay  of  judgment  need  accompany  it.4 

§  691.  (g)  Regarding  the  form  of  the  judgment.— What- 
ever judgment  is  rendered  against  the  garnishee,  it  must  be 
sufficient  to  afford  him  available  evidence  in  any  suit  there- 
after brought  against  him  on  the  same  demand.  In  some 
states  it  has  been  deemed  necessary  that  the  entry  of  judgment 
recite  that  such  judgment  shall  operate,  when  paid,  as  a  satis- 
faction of  so  much  of  the  debt  due  from  the  garnishee  to  the 
defendant.5  But  in  general  it  will  be  sufficient  if  it  be  sepa- 
rate from  the  judgment  in  the  principal  action,6  and  show  that 
the  court  had  jurisdiction,  by  a  recital  of  the  necessary  prior 
proceedings,7  and  that  judgment  has  been  rendered  in  favor  of 
the  plaintiff  against  the  principal  defendant.8  The  legal  effect 
of  such  judgment  being  to  satisfy  to  the  extent  thereof  the  in- 
debtedness between  the  garnishee  and  the  principal  defendant, 

1.  Gatchell  v.  Foster,  94  Ala.  622, 10  4.  Anderson  v.  Wanzer,  6  Miss.  (5 
So. Rep.  434 ;  Cottrell  v.Varnum,  5  Ala.     How.)  587. 

229;  Pursell  v.  Pappenheimer,  11  Ind.  5.  Atcheson   v.   Smith,   3   B.   Mon. 

327;    Anderson  v.  Wanzer,  6  Miss.  (5  (Ky.)  502;  Speak  v.  Kinsey,  17  Tex. 

How.)  587.  301 ;  Hamilton   v.   Rogers,  67  Mich. 

2.  Roberts    v.    Drinkard,    3    Mete.  135. 

(Ky.)  309.  6.  Ante,  §  678. 

3.  Pursell  v.  Pappenheimer,  11  Ind.        7.  Ante,  §§  679,  680. 
327.  8.  Ante,  §  681. 
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the  judgment  against  the  garnishee  need  not  in  general  specif- 
ically express  such  satisfaction.1 

If  a  judgment  nisi  has  been  entered,  such  judgment  to  be 
valid  must  have  been  rendered  in  a  specific  sum  in  numero* 
and  consequently  a  final  judgment  thereafter  entered  can  not 
be  variant  from  the  prior  conditional  judgment.3  In  a  judg- 
ment upon  a  garnishee's  answer  confessing  a  liability,  it  has 
been  said  the  garnishee  should,  in  order  to  protect  himself, 
have  his  confession  entered  at  large  on  the  record.  Then  if 
the  court  decide  erroneously  an  appeal  or  writ  of  error  would 
be  efficacious  in  correcting  it.4 

A  judgment  upon  a  garnishment  proceeding,  sued  out  upon 
a  prior  judgment  in  favor  of  the  plaintiff  will,  in  most  states, 
be  entered  in  the  name  of  the  plaintiff  against  the  garnishee, 
although  the  action  may  be  begun  by  an  assignee  of  such  judg- 
ment, and  if  the  same  is  not  done  it  may  be  corrected  in  the  ap- 
pellate court  at  the  cost  of  the  appellant.5  But,  in  Illinois, 
where  the  proceeding  in  garnishment  is  not  only  considered  to 
be  in  effect  a  suit  by  the  principal  defendant  against  the  garni- 
shee, as  it  is  generally  considered,6  but  is  considered  to  be  in 
fact  a  suit  by  the  defendant  against  the  garnishee;  whatever 
judgment  is  rendered  against  the  garnishee  must  be  rendered 
in  the  name  of  the  defendant  and  not  of  the  plaintiff.  It 
should,  however,  be  rendered  in  favor  of  the  defendant  for  the 
use  of  the  attachment  plaintiff,  rather  than  to  be  in  form'  a 
judgment  in  favor  of  both  the  defendant  and  plaintiff.7     The 

1.  Stadler  v.  Parmlee,  14  Iowa  175.  Where    administrators    are    garni- 

2.  Ante,  §  683.  shees,  judgment  must  not  be  entered 

3.  Dickerson  v.  Walker,  1  Ala.  48;  against  them  de  bonis  propriis.  Lorenz 
Drane  v.  King,  21  Ala.  556.  v.  King,  38  Pa.  St.  93. 

In  Pennsylvania  it  has  been  held  4.  Stockton   v.  Hall,  Hardin  (Ky.) 

that  a  verdict  must  find  not  only  that  160. 

the  goods  and  effects  were  in  the  hands  5.  Jackson  v.  Shipman,  28  Ala.  488. 

of  the  garnishee  at  the  time  of  the  at-  6.  Ante,  §  465. 

tachment  or  afterwards,  but  that  the  7.  National  Bank  v.  Indiana  Bank- 
value  thereof  must  also  be  expressed  ing  Co.,  114  111.  483 ;  Towner?;.  George, 
and  that  a  judgment  on  a  verdict  not  53  111.  168;  Rankin  v.  Simonds,  27  111. 
containing  such  specification  will  be  352;  Cariker  v.  Anderson,  27  111.  358; 
set  aside.  Hampton  v.  Matthews,  14  Gillilan  v.  Nixon,  26  111.  50;  Farrell  v. 
Pa.  St.  105.  Pearson,  26  111.  463;  Boddie  v.  Tudor 
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judgment  therefore  should  be  rendered  in  that  state  for  the 
whole  amount  of  the  debt  due  to  the  defendant  and  not  merely 
for  a  sufficient  amount  to  pay  the  plaintiff.  Whatever  surplus 
then  remains  after  the  satisfaction  of  the  plaintiff's  demand 
will  belong  to  the  attachment  or  judgment  debtor  in  whose 
name  the  judgment  is  entered.1 

The  judgment  entry  must  recite  the  amount  of  the  indebt- 
edness and  the  amount  of  the  judgment  against  the  principal 
defendant,2  but  an  omission  so  to  do  will  be  considered  a  cleri- 
cal error  and  will  be  corrected  on  motion.3 

A  judgment  can  not  be  entered  against  the  garnishee  and 
the  attachment  defendant  jointly;4  nor  can  it  be  entered  in 
favor  of  both  the  plaintiff  and  defendant  against  the  garni- 
shee.5 

Judgments  against  garnishees  must  be  interpreted  by  the 
pleadings  and  the  nature  of  the  obligations  sued  upon.  A 
judgment  against  garnishees  that  they  are  jointly  and  severally 
agents  of  the  debtor  has  been  held  to  be  good.6  And  where 
two  persons  were  sued  as  garnishees,  one  failing  to  answer  and 
the  other  acknowledging  a  partnership  debt  due  from  both,  a 
judgment  for  the  whole  debt  against  the  one  who  answers  is 
proper.7  But  where  several  garnishees  have  been  sued  as  or- 
dinary persons,  a  judgment  can  not  be  rendered  against  them 

Boiler  Mfg.  Co.,  51  111.  App.  302;  Ham  Brewing  Asso.,   140    111.   371,   29  N. 

v.  Peery,  39  111.  App.  341;  Chicago,  E.   Rep.  1035,   40  111.   App.  356,   af- 

Rock  Island,  etc.,  Ry.  Co.  v.  Mason,  firmed. 

11  111   App.  525 ;  Gibbon  v.  Bryan,  3  2.  Ante,  §  686. 

111.  App.  298.  3.  Gatchell  v.  Foster,  94  Ala.  622,  10 

1   Webster   v.   Steele,  75   111.   544;  So.  Rep.  434. 

Kern  v  Chicago  Co-operative  Brewing  4.  Fourth   Nat.  Bank  v.  Mayer,  89 

Asso.,   140  111.   371,   29    N.   E.   Rep.  Ga.  108,  14  S.  E.  Rep.  891 ;  Masters  v. 

1035,  40  111.  App.  356,  affirmed;  Ran-  Turner,  10  Phila.  (Pa.)  482. 

kin  'v.  Simonds,  27  111.  352 ;  Cariker  v.  5.  Ham  v.  Peery,  39  111.  App.  341. 

Anderson,   27   111.  358;  Hitchcock  v.  6.  Todd   v.  Potter,  1  Day  (Conn.) 

Watson,  18  111.  289.  238. 

There  is  no  difference  in  this  regard  7.  Speak  v.  Kinsey,  17  lex.  601. 

between  garnishment  proceedings  on  This  was  on  the  general  liability  of 

a   judgment  and  garnishment  in  at-  the  partner  for  the  indebtedness  of  the 

tachment.    Webster  v.  Steele,  75  111.  firm. 
544;    Kern    v.   Chicago   Co-operative 
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in  solido.  Solidarity  is  never  presumed.1  Several  garnishees 
may,  however,  be  included  in  one  execution  when  the  controll- 
ing statute  is  silent  on  the  subject.2 

§692.  (h)  Regarding  personal  judgment. — An  attachment 
proceeding  is  a  proceeding  in  rem  when  the  defendant  is  not 
personally  in  court.3  And  in  such  a  case  a  special  judgment 
will  be  entered  perfecting  the  lien  upon  property  seized,  and 
condemning  the  same  to  the  satisfaction  of  the  plaintiff's  de- 
mand.4 Garnishment  is  a  species  of  attachment  and  there- 
fore where  the  defendant  is  not,  or  has  not  been,  personally 
before  the  court,  a  general  judgment  can  not  be  entered 
against  him.  Only  so  much  of  the  property  or  effects  can  be 
condemned  as  will  satisfy  the  demand  of  the  plaintiff  with 
costs.  For  that  reason  a  special  judgment  should  be  entered 
against  the  property  or  effects  of  the  defendant  in  the  hands  of 
the  garnishee,  directing  the  same  to  be  applied  to  the  satisfac- 
tion of  the  plaintiff's  demand.5  No  personal  judgment  should 
be  entered  against  the  garnishee  in  such  a  case,  because  he 
may  have  admitted  an  indebtedness  to  the  defendant  in  an 
amount  greater  than  that  sufficient  to  satisfy  the  demand  of 
the  plaintiff  against  the  defendant.  In  Illinois,  however,  the 
action  against  the  garnishee  is  deemed  to  be  in  fact  a  suit  by 
and  in  the  name  of  the  principal  defendant  against  his  debtor, 
the  garnishee,  and  the  judgment  is  there  entered  in  favor  of 
the  defendant  against  the  garnishee  for  the  amount  of  the 
garnishee's  indebtedness  to  him  for  the  use  of  the  plaintiff. 
If  then  the  judgment  in  favor  of  the  defendant  is  for  a  sum 
more  than  sufficient  to  satisfy  the  demand  of  the  plaintiff  with 

1.  McKinbrough  v.  Castle,  19  La.  Carter  v.  Koshland,  13  Ore.  615,  11 
Ann.  128.  Pac.  Rep.  292;  Bonnaffon  v.  Thomp- 

2.  Cornelius  v.  Simpson,  3  Phila.  son,  83  Pa.  St.  460;  Clark  v.  Fox- 
(Pa.)  35.  worthy,    14  Neb.   241 ;    Marble   Falls 

3.  Ante,  Vol.  I,  §  5.  Ferry  Co.  v.  Spitler,  (Tex.  Civ.  App.) 

4.  Ante,  Vol.  I,  §  451.  25  S.  W.  Rep.  985;  Passumpsic  Bank 

5.  Byrn  v.  Blackman,  94  Tenn.  569,  v.  Beattie,  32  Vt.  315;  Campbell  v. 
29  S.  W.  Rep.  961 ;  Smith  v.  Mc-  Simpkins,  10  Wash.  160,  38  Pac.  Rep. 
Cutchen,    38    Mo.    415;     DeWitt    v.  1039. 

Kelly,  18  Ore.  557,  23  Pac.  Rep.  666; 
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costs,  the  surplus  belongs  to  the  principal  defendant  in  the 
garnishment  proceeding,  he  has  thereby  become  a  judgment 
creditor  of  the  garnishee.1  In  West  Virginia,  also,  a  personal 
judgment  may  be  entered  against  the  garnishee,  where  his  in- 
debtedness to  the  defendant  has  been  established,  and  where 
it  appears  that  the  plaintiff  has  recovered  a  judgment  against 
the  defendant,  and  that  the  judgment  being  entered  against 
the  garnishee  is  greater  than  that  which  has  been  entered 
against  the  defendant.2  In  Wisconsin  a  personal  judgment 
may  be  entered  against  the  garnishee  in  favor  of  the  plaintiff 
for  the  amount  of  the  plaintiff's  judgment  against  the  defendant 
where  property  in  excess  of  that  amount  has  been  fraudulently 
conveyed  to  the  garnishee  by  the  defendant.3  In  Oregon  also 
a  personal  judgment  may  be  rendered  against  the  garnishee, 
although  it  is  not  so  specially  provided  by  the  statute.4 

§693.  (i)  Regarding  liability  to  the  defendant  and  an- 
other.—In  rendering  judgment  against  a  garnishee,  it  is  fun- 
damental that  no  binding  judgment  canbe  rendered  against  him 
until  a  judgment  is  first  rendered  against  the  person  to  whom 
he  is  indebted.5  It  is  also  fundamental  that  no  judgment  can 
be  rendered  against  him  when  his  indebtedness  to  such  de- 
fendant is,  by  the  answer,  or  evidence  in  support  of  the  issue, 
left  uncertain.6  Therefore,  where  it  is  determined  that  the  lia- 
bility of  the  garnishee  is  to  the  defendant  and  a  stranger  to  the 
suit  jointly,  no  judgment  can  be  rendered  therefor  against  the 
garnishee  and  in  favor  of  the  plaintiff.'  If,  however,  the  gar- 
nishee disclose  a  joint  and  several  liability,  or  a  separate  lia- 
bility to  the  defendant  and  another  pro  rata,  judgment  may  be 
rendered  against  him  for  the  amount  shown  to  be  due  solely 
to  the  defendant.8 

1  Webster  v.  Steele,  75  111.  554.  North  America,  62  Ala.  221 ;  Mobley 

2  Joseph  v  Pyle,  2  W.  Va.  449.  v.  Lonbat,  8  Miss.(7  How.)  318 ;  Meyer 
3'  Sutton  v.  Hasey,  58  Wis.  556.  v.  Deffarge,  30  La.  Ann.  548 ;  Andrews 
4.  Carter  v.  Koshland,  13  Ore.  615.  v.  Union  Bank  of  Tennessee,  21  Ala. 
5  Ante   §  681  576. 

6.  Ante,  §  481.  8-  Meyer  v-  Deffarge,  30  La.  Ann., 

7.  Sailer,  etc.,  Co.v.  Insurance  Co.  of    Part  I,  548. 


1132  JUDGMENT    IN    GARNISHMENT.  §   694 

Furthermore,  if  the  garnishee  disclose  a  liability  to  the  de- 
fendant and  a  stranger  to  the  suit,  such  stranger  may,  in  many 
states,  be  compelled  to  interplead,  or  his  claim  disregarded  be- 
cause of  his  default  in  so  doing.1  And  if,  at  the  trial  of  such 
interplea,  it  be  determined  that  a  part  of  the  fund  belongs  to 
the  defendant  and  a  part  to  the  interpleader,  judgment  may  be 
rendered  against  the  garnishee  for  the  part  found  due  to  the 
principal  defendant.2 

§  694.  Judgment  discharging  garnishee. — There  are  several 
conditions  that  may  exist  or  arise  under  which  the  garnishee 
will  be  entitled  to  be  discharged  with  costs  against  the  plaintiff. 
If  after  the  plaintiff  has  brought  the  garnishee  into  court  by 
process  he  does  nothing  further  to  maintain  his  attachment, 
but  neglects  and  abandons  it,  the  garnishee  is  entitled  to  be 
discharged  with  costs.3  He  is  also  entitled  to  costs  where  there 
appears  to  have  been  an  abuse  of  process.4  He  is  also  prima 
facie  entitled  to  a  judgment  discharging  him  with  costs  against 
the  plaintiff  where  the  answer  denies  all  liability  to  the  prin- 
cipal defendant.5  He  may  remain  before  the  court  until  judg- 
ment is  entered  against  the  principal  defendant,  but  he  is 
entitled  to  have  a  judgment  entered  discharging  him  at  that 
time.6  Where  also  the  evidence  leaves  it  doubtful  whether  the 
garnishee  is  or  is  not  liable  to  the  principal  defendant,7  or  that 

1.  Andrews  v.  Union  Bank  of  Ten-  Murphy,  (Tex.  Civ.  App.)  28  S.  W. 
nessee,  21  Ala.  576;  Sailer,  etc.,  Co.  Rep.  132;  Wooding  v.  Puget  Sound 
v.  Insurance  Co.  of  North  America,  Nat.  Bank,  (Wash.)  40  Pac.  Rep.  223. 
62  Ala.  221 ;  ante,  §§  671-677.  4.  Noble  v.  Bourke,  44  Mich.  193. 

2.  Kirby  v.  Corning,  54  Wis.  599.  5.  Curry  v.  Nat.  Bank  of  Augusta, 
As    to    the    other    part,   judgment    53  Ga.  28;    Bates  v.  Forsyth,  64  Ga. 

should  have  been  rendered  for  the  in-  232;    Jones  v.  Howell,  16  Ala.  695; 

terpleader    with    costs    against     the  ante,  §  641. 

plaintiff    on    the   trial  of    the   inter-  6.  Emery  v.  Royal,  117  Ind.  299,  20 

pleader.     Kirby  v.  Corning,  54  Wis.  N.  E.  Rep.  150;  Cheatham  v.  Trotter, 

599;  ante,  §  677.  Peck.  (Tenn.)  198;  ante,  §  681. 

3.  Peck  v.  Stratton,  118  Mass.  406;  7.  Pioneer,  etc.,  Co.  v.  Sanborn,  3 
Webber  v.  Bolte,  51  Mich.  113 ;  Noble  Minn.  413 ;  Banning  v.  Sibley,  3  Minn. 
v.  Bourke,  44  Mich.  193;  Johnson  v.  389;  Thompson  v.  Shelby,  3  Smedes 
Dexter,[38  Mich.  695;  Selz  v.  First  &  M.  (Miss.)  296;  ante,  §§  622,  623, 
Nat.  Bank,  55  Wis.  225;    Dunham  v.  627  and  643. 
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a  lien  exists  thereon,1  or  that  the  garnishee  is  charged  with 
special  instructions  for  the  application  of  the  fund  or  property,2 
judgment  must  be  entered  in  favor  of  the  garnishee.  Likewise 
if  a  judgment  has  been  rendered  in  favor  of  the  defendant,  the 
garnishee  is  thereby  necessarily  discharged,3  unless  the  plaintiff 
appeal  from  the  judgment  of  the  court.  The  garnishee  remains 
before  the  court  until  a  final  determination  of  the  cause.4  The 
garnishee  will  not  be  protected  in  delivering  the  money  or 
property  to  his  creditor  before  there  is  an  order  of  court 
entered  discharging  him.5  If  the  statute  fixes  a  certain  time 
in  which  the  plaintiff  must  appeal  from  an  order  discharging 
the  garnishee,  the  omission  to  appeal  within  such  time  will  of 
itself  operate  to  discharge  the  garnishee.6  Furthermore,  if  the 
proceedings  have  been  so  irregular  that  the  court  has  not 
acquired  jurisdiction  over  the  principal  defendant  and  also  of 
the  garnishee,  it  has  no  power  to  enter  judgment  against  the 
garnishee  and  he  must  necessarily  be  dismissed.7 

§  695.  Judgment  in  garnishment  not  a  lien. — Garnishment 
is  a  species  of  attachment,  but  it  differs  from  attachment  by 
direct  seizure  in  many  particulars,  and  in  no  instance  is  the 
difference  so  noticeable  as  in  the  effect  of  the  judgment  that 
may  be  entered  therein.  For  upon  the  force  and  effect  of  the 
judgment  entered  depends  the  whole  practicability  of  the  pro- 
ceeding. A  judgment  properly  entered  in  attachment  after  a 
direct  seizure  perfects  a  lien  upon  the  specific  property  seized 
under  the  writ.8  But  a  judgment  entered  in  favor  of  a  plaintiff 
in  a  garnishment  proceeding  is  no  lien  upon  any  specific  fund 
or  property.9     It  only  holds  the  garnishee  to  a  personal  lia- 

1.  Ante,  §§  481  and  627.    First  Nat.        6.  Peterson  r.Hays,  85  Iowa  14, 51  N. 
Bank    v.  Beaver,   (Pa.  Com.   PI.)    3    W.  Rep.  1143. 

Lack.  Jur.  403.  7.  Bender  v.  Bridge,  18  Ark.  593; 

2.  Ante,  §  644.  Goulding  v.  Hair,  133  Mass.  78 ;  Harris 

3.  Commercial  Mfg.  Co.  v.  Conrad,  v.  Doherty,  119  Mass.  142;  Southern 
9  Phil.  (Pa.)  24;  ante,  §  681.  Bank  v.  McDonald,  46  Mo.  31 ;   ante, 

4.  Ante,  §  639.  §  646. 

5.  Hughes  v.  Monty,  24  Iowa  499;  8.  Ante,  Vol.  I,  §§  10  and  452. 
Cleneay  v.   Junction  R.   R.   Co.,   26  9.  McGarry  v.  Lewis  Coal  Co.,   93 
Ind.  375.  Mo.  237,  6  S.  W.  Rep.  81 ;  Johnson  v. 
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bility  to  the  plaintiff  in  whose  favor  the  judgment  is  entered.1 
The  garnishment,  while  pending,  is  in  so  much  a  lien  as  to 
restrain  the  garnishee  from  disposing  of  it  to  the  prejudice  of 
the  plaintiff  and  likewise  to  prevent  the  defendant  from  inter- 
fering therewith.2  When,  however,  no  judgment  is  rendered 
against  the  garnishee  other  than  that  he  turn  over  to  the 
officer,  to  be  sold,  the  property  admitted  to  be  in  his  possession 
belonging  to  the  principal  defendant,  the  effect  of  such  order 
is  equivalent  to  the  perfected  lien  of  a  judgment  by  direct 
seizure.3 

When  judgment  is  a  lien. — There  are,  however,  exceptional 
circumstances  which  may  cause  a  plaintiff  to  acquire  a  lien  be- 
yond the  ordinary  effect  of  his  judgment;  that  is  where  the  de- 
fendant has  a  statutory  lien  upon  the  property  of  the  garnishee. 
For  then,  because  the  judgment  in  garnishment  subrogates  the 
plaintiff  to  the  rights  of  the  defendant  against  the  garnishee, 
the  plaintiff  thereby  acquires  the  lien  held  by  the  defendant 
against  the  garnishee.  For  example,  where  the  garnishee  is  a 
tenant  of  the  judgment  debtor  who  has  a  landlord's  lien  upon 
the  crops  of  his  tenant,  a  judgment  against  the  garnishee  for 
the  rent  will  give  the  plaintiff  a  lien  upon  the  crops  of  the 
tenant,  and  the  judgment  need  not  state  the  amount  or  the 
value  of  the  crops.4 

§  696.   Judgment  gives  plaintiff  the  rights  defendant  had. — 

The  effect  of  the  judgment  rendered  against  the  garnishee  in 
favor  of  the  plaintiff  is  not  only  to  subrogate  the  plaintiff  to 
the  rights  the  defendant  had  against  his  own  debtor,  the  gar- 
nishee, but,  when  an  indebtedness  exists,  it  makes  such 
plaintiff  a  judgment  creditor  thereon,  because  the  garnishment 

Gorham,  6  Cal.  195;  Dennistoun  v.  N.  2.  Martin  v.  Foreman,  18  Ark.  299; 

Y.  C.  &  S.  Co.,  6  La.  Ann.  782;  Gregg  McConnell  v.  Denham,  72  Iowa  494; 

v.  Savage,  51  111.  App.  281 ;    Parker  v.  Embree  v.  Hanna,  5  Johns.   (N.  Y.) 

Farr,  2  Browne  (Pa.)  331 ;  McConnell  101 ;  Parker  v.Farr,2  Browne  (Pa.)331. 

v.  Denham,   72  Iowa  494;  Mooar  v.  3.  McBride  v.  Floyd,  2  Bailey  L.  (S. 

Walker,  46  Iowa  164.  Car.)  209 ;  ante,  §  687 ;  also,  ante,  §  451. 

1.  Gregg  v.  Savage,  51  111.  App.  281;  4.  Kelly   v.  Gibbs,  84  Tex.  143,  19 

Mooar  v.  Walker,  46  Iowa  164.  S.  W.  Rep.  380,  and  563. 
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proceeding  has  been  in  effect  a  suit  by  the  defendant  against 
his  debtor,  the  garnishee.1  But  the  remedy  is  no  more  sum- 
mary than  it  would  have  been  had  it  been  begun  by  the  prin- 
cipal defendant  himself.2  Where  property  is  in  possession  of  the 
garnishee  belonging  to  the  defendant,  and  to  the  possession  of 
which  he  is  entitled,  a  judgment  directing  the  garnishee  to 
surrender  such  property3  is  in  effect  an  assignment  of  the  rights 
of  the  defendant  therein  to  the  plaintiff  in  whose  favor  the 
judgment  is  rendered.  A  judgment  in  favor  of  the  garnishee, 
who  is  indebted  to  the  defendant  on  notes  secured  by  mortgage, 
is  in  effect  an  assignment  to  the  plaintiff  of  the  notes  and  mort- 
gage, and  he  may  bring  suit  to  foreclose  such  mortgage.4 

Furthermore,  if  in  truth  the  garnishee  is  indebted  to  the  de- 
fendant and  yet  is  discharged,  such  fact  does  not  estop  the 
creditor  from  levying  an  execution  upon  the  property  bought 
with  the  money  afterwards  paid  by  the  garnishee  to  the  de- 
fendant.5 

Judgment  on  answer  does  not  estop  the  plaintiff  from  another  ac- 
tion.— The  fact  that  the  plaintiff  has  acquired  a  judgment  against 
a  garnishee  upon  the  latter 's  admitted  indebtedness  to  the  prin- 
cipal defendant  does  not  prevent  the  plaintiff  from  suing  an- 
other person  for  the  sum  due,  although  the  plaintiff  acquired 
the  cause  of  action  by  taking  an  assignment  from  the  defend- 
ant; nor  does  it  prevent  him  from  showing  that  such  person 
and  not  the  garnishee  is  in  fact  the  debtor  on  such  demand.6 

§  697.   Judgment  on  bond  given  to  dissolve  garnishment. — 

The  giving  of  a  bond  to  dissolve  a  process  of  garnishment  is 
controlled  by  the  principles  governing  bonds  given  to  dissolve 
or  pay  the  judgment  in  attachment.7     And  like  in  such  cases 

1.  Fuller  v.  Foote,  56  Conn.  341,   15        3.  Ante,,  §  687. 

Atl.  Rep.  760;  Kellogg  v.  Freeman,  50  4.  Alsdorf  v.  Reed,  45  Ohio  653,  17 

Miss.  127;  Waldron  v.  Wilcox,  13  R.  N.  E.  Rep.  73. 

I.  518 ;  ante,  §  465 ;  Huntington  v.  Ris-  5.  Milligan  v.  Bowman,  46  Iowa  55. 

don,  43  Iowa  517 ;   Hollingsworth  v.  6.  Lewis  v.  Robertson,  100  Ala.  246, 

Fitzgerald,  16  Neb.  492.  14  So.  Rep.  166. 

2.  Rice  v.  Whitney,  12  Ohio  St.  358.  7.  Ante,  §615. 

ATT.    72 
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many  state  statutes  also  provide  that  where  the  issue  between 
the  defendant  and  the  plaintiff  has  been  determined,  judgment 
may  be  forthwith  entered  upon  the  bond  against  the  principal 
and  sureties  thereon  without  the  further  necessity  of  bringing 
an  action  at  common  law  upon  such  bond;  but  the  rule  above 
laid  down1  still  obtains  and  no  judgment  can  be  entered  upon 
such  bond  until  judgment  shall  first  be  obtained  against  the 
principal  defendant.2  But  no  judgment  can  be  entered  upon  a 
bond  given  to  dissolve  a  garnishment  until  judgment  has  been 
entered  disposing  of  such  garnishment.  A  judgment  entered 
upon  the  bond  would  have  no  foundation  were  it  not  for  the 
judgment  dissolving  such  bond.8 

§698.  Costs  for  or  against  the  garnishee. — Inasmuch  as  a 
garnishee  occupies  an  unsought  and  often  an  unwilling  posi- 
tion in  the  suit,  and  since  he  stands  aloof  from  any  activity  in 
the  proceedings,  occupying  the  position  of  a  stakeholder  indif- 
ferent to  both  parties,4  the  policy  of  the  courts  is  to  hold  him 
harmless,  and  will  not  tax  costs  against  him  where  he  is  not 
at  fault,  not  even  where  he  has  suffered  default,  if  he  has  made 
no  active  opposition.5  Garnishment  is  an  equitable  proceed- 
ing and  costs  will  be  awarded  as  against  the  plaintiff  and  gar- 
nishee as  to  equity  and  good  conscience  shall  seem  meet.6 

Costs  are  largely  a  matter  of  special  statute,  but,  neverthe- 
less, they  have  not  generally  been  permitted  against  a  gar- 
nishee who  has  answered  truly.7  But  if  he  has  made  unneces- 
sary litigation,  costs  may  be  taxed  against  him.8     As  where  he 

1.  Ante,  §681.  to  pay  the  debt  to  the  plaintiff.     Rich 

2.  Whitehead  v.  Patterson,  88  Ga.  v.  Sowles,  —  Vt.  — ,  26  Atl.  Rep.  585. 
748,  16  S.  E.  Rep.  66;  Rich  v.  Sowles,  3.  Whitehead  v.  Patterson,  88  Ga. 
65  Vt.  135,  26  Atl.  Rep.  585.  748,  16  S.  E.  Rep.  66. 

Sureties    estopped.  —  Sureties    who        4.  Ante,  §§471,  474. 
have  voluntarily   executed  the  bond        5.  Johnson  v.  Delbridge,  35  Mich, 

and  have  thereby  procured  the  disso-  436. 

lution  of  attachment,  can  not  there-        6.  White  v.  Kilgore,  78  Me.  323. 
after  object  to  the  jurisdiction  of  the        7.  Little  Wolf  River  Improvemer. 

court  in  regard  to  such  garnishment;  Co.  v.  Jackson,  66  Wis.  42. 
nor  will  they  be  permitted  to  show        8.  Lucas  v.   Campbell,   88  Til 

that  the  garnishee  was  in  fact  liable  Strong  v.  Hollon,  39  Mich.  41  < 
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has  sought  to  avoid  a  fair  investigation  of  his  liability.1  And 
where  upon  investigation  more  is  found  to  be  due  from  him  to 
the  principal  defendant  than  he  has  admitted  in  his  answer.2 
Courts  are  inclined  only  to  award  costs  against  a  garnishee 
when  he  has  funds  within  his  hands  with  which  to  pay  the 
same.3  And  they  will  never  require  him  to  pay  the  costs  out 
of  his  own  means,  unless  he  resorts  to  unnecessary,  protracted 
litigation.* 

Costs  will  be  awarded  to  the  garnishee  for  attorney's  fees  in 
preparing  his  answer  where  he  is  discharged  upon  his  answer,5 
or  where  his  answer  is  controverted  and  on  the  trial  of  the 
issue  it  is  found  that  he  is  not  liable  to  any  greater  extent 
than  he  had  first  admitted  in  his  answer.6  And  where  he  has 
incurred  the  expense  of  counsel  fees  for  the  purpose  of  uphold- 
ing the  true  answer,  the  same  may  be  included  in  the  costs 
taxed  against  the  plaintiff.7  If  he  has  been  compelled  to  sub- 
mit to  an  oral  examination,  costs  of  traveling,  attendance  and 
other  necessary  expenses  have  been  awarded  to  him.8  He  has 
also  been  allowed  attorney's  fees  where  the  plaintiff  has  dis- 
continued the  proceeding,9  although  the  plaintiff  had  notified 

1.  Randolph  v.  Heaslip,  11  Iowa  37.        7.  Darnall  v.  Wood,  82  Ga.  556,  9 

2.  Conant  v.  Burns,  —  N.  H.  — ,  19  S.  E.  Rep.  282;  Holbrook  v.  Waters, 
Atl.  Rep.  11;  AValker  v.  Wallace,  2  19  Pick.  (Mass.)  354.  Contra,  Bern- 
Dall.  (TJ.  S.)  113.  heim   v.  Borgan,  66  Miss.   184,  6  So. 

If,  however,  such  greater  amount  Rep.  649. 
has  been  caused  by  lapse  of  time  8.  National  Union  Bank  v.  Brain- 
after  the  answer  was  made,  no  costs  erd,65  Vt.  291,  26  Atl.  Rep.  723 ;  Porter 
will  be  taxed  against  the  garnishee,  v.  Russell,  1  Tyler  (Vt.)  35;  Jennings 
Conant  v.  Burns,  (N.  H.)  19  Atl.  v.  Summers,  7  How.  (Miss.)  453;  Sen- 
Rep.  11.  ior  v.  Brogan,  66  Miss.  178,  6  So.  Rep. 

3.  Williams  v.  Housel,  2  Iowa  154;  649;  Clark  v.  Gresham,  67  Miss.  203, 
Gracyy.Coates,2  McCord  (S.  Car.)  224.  7  So.  Rep.  223;  Stewart  v.  Anderson, 

4.  Hannibal  &  St.  Joseph  R.  R.  Co.  19  Mo.  478. 

v.  Crane,  102  111.  249.  One  statute  further  allowed  reason- 

5.  Willis  v.  Heath,  75  Tex.  124,  12  able  compensation  in  exceptional 
S.  W.  Rep.  971 ;  Llano  Improvement  cases.  Senior  v.  Brogan,  66  Miss. 
&  Furnace  Co.  v.  Castanola,  (Tex.  178,  6  So.  Rep.  649;  Clarke.  Gresham, 
Civ.  App.)  23  S.  W.  Rep.  1016.  67  Miss.  203,  7  So.  Rep.  223. 

6.  Conant  v.  Burns,  —  N.  H.  —,19  9.  Griffiths  v.  Stockmuller,  14 
Atl.  Rep.  11;  Walker  v.  Wallace,  2  Phila.  (Pa.)  236;  Wengert  v.  Bowers, 
Dall.     (TJ.    S.)     113;    Vandusen     v.  8  Pa.  Co.  Ct.  Rep.  292. 

Schrader,  14  Phila.  (Pa.)  132. 
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him  of  that  fact.1  Where  he  has  answered  asking  that  he  be 
allowed  to  deduct  his  costs  out  of  the  fund  admitted  to  be  in 
his  possession,  and  no  traverse  has  been  had,  such  costs 
should  be  ordered  to  be  paid  to  him  out  of  the  fund  awarded 
to  the  plaintiff.2 

Costs  will  not,  however,  be  allowed  to  a  garnishee  where  his 
answer  admits  an  indebtedness  to  the  defendant  and  judgment 
is  rendered  against  him  therefor3  when  the  plaintiff  takes  no 
issue  thereon.4  He  is  not  entitled  to  any  allowance  for  his 
trouble,5  nor  is  he  allowed  for  his  attorney's  fees  in  preparing 
the  answer,  where  by  such  answer  he  pleaded  in  reconvention. 
He  thereby  became  a  party  litigant  to  the  suit,  and  was  not 
entitled  to  costs  as  he  would  have  been  had  he  sustained  mere- 
ly the  indifferent  position  of  a  garnishee  in  ordinary  cases.6 
Nor  is  he  entitled  to  costs  on  an  appeal  improperly  taken.7  Nor 
is  he  allowed  costs  of  travel  to  attend  the  trial  of  an  appeal 
taken  by  either  party  on  the  main  action.  He  is  not  interest- 
ed in  that  issue.8  Neither  is  a  garnishee,  although  he  has 
admitted  an  indebtedness  to  the  defendant,  liable  to  costs  upon 
the  issue  tried  on  an  interplea,  although  it  be  decided  against 
the  interpleader.     He  is  not  a  party  to  that  issue.  9 

The  allowance  of  costs  to  a  garnishee  should  be  granted  at 
the  term  at  which  final  judgment  is  rendered.  An  order  al- 
lowing them  can  not  be  thereafter  entered.10  If  an  order  allow- 
ing costs  to  him  be  entered  at  a  subsequent  term  to  that  in 
which  a  judgment  discharging  him  was  rendered,  it  will  be 
void.11  Neither  can  a  motion  for  costs  be  allowed  to  a  gar- 
nishee for  fees  and  expenses  after  the  cause  has  been  submit- 
ted to  an  appeal.12  If  the  garnishee  desire  to  be  awarded  costs 
he  must  not  sleep  upon  his  rights. 

1.  Continental  Mills  v.  Dow,  59  Me.  7.  Kellogg  v.  Waite,  99  Mass.  501; 
426.  O'Donnell  v.  Mclntire,  99  Mass.  551. 

2.  Baker  v.  Lancashire  Ins.  Co.,  52  8.  O'Donnell  v.  Mclntire,  99  Mass. 
Wis.  193.  551. 

3.  Llano    Improvement    and    Fur-  9.  Chambers  v.  Yarnell,  37  Ala.  400. 
nace    Co.    v.    Castanola,    (Tex.    Civ.  10.  Ladd   v.   Couzins,   52  Mo.  454; 
App.)  23  S.  W.  Rep.  1016.  Hawkins  v.  Graham,  128  Mass.  20. 

4.  Selz?\FirstXat.Bank,55Wis.22o.  11.  Jackson  v.    St.    Louis   and   San 

5.  Mackey  v.  Hodgson,  9  Pa.  St.  468.  Francisco  Ry.  Co.,  89  Mo.  104. 

6.  Moursund  v.  Priess,  84  Tex.  554,  12.  Keating  v.  American  Refrigera- 
19  S.  W.  Rep.  775.  tor  Co.,  32  Mo.  App.  293. 
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§  699.  Motion  for  new  trial— Re-opening  case.— Garnish- 
ment being  a  species  of  attachment,  all  that  is  hereinbefore 
contained,1  relating  to  the  "  Review  of  Attachment  Proceed- 
ings," is  applicable  to  the  review  of  garnishment  proceedings, 
so  far  as  garnishment  is  identical  with  attachment ;  but  inas- 
much as  they  differ  in  many  essentials,  particularly  the  intro- 
duction of  a  third  party,  the  garnishee,  the  following  sections 
are  designed  to  be  supplemental  to  such  preceding  chapter. 

It  is  universally  conceded  to  be  a  matter  within  the  sound 
discretion  of  the  court  to  vacate  a  judgment  during  the  term  at 
which  it  was  rendered,  and  thereby  to  re-open  the  cause  and 
permit  the  garnishee  (or  other  party)  to  have  a  trial  or  new 
trial  of  the  matters  at  issue.  Where  a  garnishee  duly  served 
with  process  filed  an  answer  denying  his  indebtedness  on  a 
failure  to  appear  at  the  term  to  which  the  process  was  return- 
able, the  court  ordered  the  garnishee  to  make  an  oral  answer 
at  a  specified  day,  which  he  neglected  to  do,  and  on  failure 
thereof  the  court  entered  a  conditional  judgment  against  him, 
and  issued  a  scire  facias  directing  him  to  appear  at  the  next 
term  to  show  cause  why  judgment  should  not  be  made  absolute, 
and  the  garnishee  neglected  thereafter  to  appear  as  directed, 

1.  Ante,  Vol.  I,  Chapter  XXII,  §§  457-464. 

(1139) 
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and  judgment  absolute  was  rendered  against  him  in  his  ab- 
sence ;  it  was  held  to  be  within  the  sound  discretion  of  the 
trial  judge  during  the  term  at  which  final  judgment  was  ren- 
dered to  permit  the  garnishee  to  make  oral  answer  as  he  had 
been  before  instructed  to  do.1  After  the  expiration  of  the 
term,  however,  a  judgment  against  a  garnishee  rendered  on  a 
hearing  was  discreetly  set  aside  where  the  motion  therefor  was 
founded  on  the  alleged  insufficiency  of  the  evidence.2 

A  garnishee's  failure  to  answer,  through  a  mistake  as  to  his 
legal  duty,  has  been  deemed  to  be  proper  ground  on  which  he 
may  have  a  judgment  set  aside  that  has  been  rendered  for  a 
much  greater  amount  than  he  had  in  hand,  provided  he  moves 
the  court  therefor  during  the  term  at  which  such  judgment 
was  entered.3  But,  on  the  contrary,  it  has  been  held  that  a 
garnishee's  mere  ignorance  of  the  necessity  of  his  appearing  in 
the  attachment  and  contesting  his  liability,  because  of  which 
he  neglected  so  to  do,  a  judgment  was  rendered  against  him 
without  objection  on  his  part,  is  not  sufficient  ground  on  which 
the  court  may  vacate  such  judgment,  and  its  action  therein 
will  be  reversed  ;  because  it  is  said  that,  to  warrant  such  re- 
lief, clear  proof  must  be  made  that  the  garnishee  neglected  to 
make  his  defense  in  time  because  some  deceit  was  practiced 
upon  him  by  the  garnishment-plaintiff.4  A  court  will  proper- 
ly refuse  to  set  aside  a  judgment  against  a  garnishee  who  fails 
to  make  answer  after  a  copy  of  a  writ  and  a  notice  so  to  do  has 
been  properly  served  upon  him.5  A  judgment  rendered  against 
the  garnishee  upon  evidence  of  his  indebtedness,  after  he  has 
had  reasonable  time  to  ascertain  the  facts,  will  not  be  set  aside 
without  proof  of  due  diligence  on  his  part.6 

1.  Talladega  Mercantile  Co.  v.  Mc-  Mercantile  Co.  v.  McDonald,  97  Ala. 

Donald,  97  Ala.  508,  12  So.  Rep.  34.  508,  12  So.  Rep.  34. 

If  one  member  of  a  partnership,  be-  2.  Fort  v.  Strohecker,  58  Ga.  262. 

cause  of  ill  health,  is  prevented  from  3.  Russell    v.    Freedmah's    Savings 

making  answer  before  judgment,  it  is  Rank  of  Mason,  50  Ga.  575. 

within  the  discretion  of  the  court  to  4.  Freidenrich  v.  Moore,  24  Md.  295. 

re-open  the  cause  and  permit  him  to  5.  Durant  v.  Staggers,  2  Nott  &  M. 

make  answer  thereafter.    Talladega  (S.  Car.)  488. 

6.  Dunnegan  v.  Byers,  17  Ark.  492. 
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A  judgment  against  a  garnishee  should  not  be  set  aside, 
where  it  was  permitted  to  be  entered  without  contest,  because 
of  the  ignorance  or  negligence  of  his  attorney.  An  order  by 
the  circuit  court  setting  aside  such  judgment  was  itself  set 
aside  by  the  supreme  court.1 

The  garnishee  having  voluntarily  gone  to  trial  without  ob- 
jection that  a  non-resident  plaintiff  had  not  given  security  for 
costs,  can  not  sustain  a  motion  based  thereon  for  a  new  trial 
at  a  subsequent  term.2 

A  judgment  in  garnishment  rendered  upon  a  false  disclosure 
is  properly  set  aside  on  motion.  Furthermore,  any  payment 
made  by  the  garnishee  on  such  judgment  will  not  protect  him 
against  his  creditor.  Nor  will  the  plaintiff  be  entitled  to  hold 
such  money  except  to  the  use  of  the  defendant,  who  is  entitled 
to  have  it  refunded  to  him  on  demand.3 

A  garnishment  in  attachment  issued  without  the  affidavit 
and  bond  necessary  to  give  the  court  jurisdiction,  is  certainly 
void,  and  will  be  set  aside,  as  a  matter  of  course,  when  the 
fact  is  brought  to  the  attention  of  the  court.  The  judgment 
against  the  principal  defendant  entered  in  such  a  case  will 
likewise  be  void,  and  will  be  set  aside  on  motion.4  On  a  mo- 
tion for  a  new  trial  only,  the  grounds  therefor  should  be  pre- 
sented to  the  court,  and  not  the  merits  of  such  grounds  or  the 
proof  necessary  to  sustain  the  issues  omitted  and  because  of 
which  the  new  trial  is  asked.  For  example,  if  a  court  is  asked 
to  set  aside  a  verdict  on  the  ground  that  it  did  not  show  that 
the  garnishee  had  possession,  the  question  of  possession  is  not 
a  matter  to  be  considered  on  the  presentation  of  a  motion  for  a 

new  trial.5 

The  principal  defendant  in  an  original  garnishment  proceed- 

1.  Foster  v.   Jones,   1   McCord    (S.  4.  Ford  v.  Woodward,  2  Smedes  & 

Car  )  H6  M.  (Miss.)  260;    Melloy  v.  Burtis,  124 

2."  Weeks  v.  Napier,  33  Ala.  568.  Pa.  St.  161,  23  W.  N.  C.  289,  16  Atl. 

3.  First  National  Bank  v.  Mellen,  Rep.  747. 

45  Mich.  413.     As  to  judgment  in  gar-  5.  Kiggins  v.  Woodke,  78  Iowa  34, 

nishment  being  a  protection   to  the  42  N.  W.  Rep.  576. 
garnishee  in  a  subsequent  action  by 
his  creditor,  see  post,  §  707. 
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ing  may  move  the  court  for  a  new  trial  in  garnishment,  but  it 
is  within  the  sound  discretion  of  the  court,  after  the  garni- 
shee's answer  has  been  passed  upon,  to  set  aside  an  entry 
charging  him  and  to  re-open  the  case  for  examination  on  mo- 
tion of  the  principal  defendant.1  A  judgment  debtor,  how- 
ever, can  not  move  the  court  for  a  new  trial  of  the  issues 
determined  in  a  garnishment  proceeding  based  upon  a  judg- 
ment theretofore  entered  against  him  where  he  has  not  been 
made  a  party  to  such  proceeding  if  the  garnishee  has  ac- 
quiesced in  the  verdict.2  A  defendant  who  has  had  judgment 
rendered  against  him  is  not  a  party  to  the  record  of  the  gar- 
nishment proceeding  thereafter  sued  out  upon  such  judgment 
and  has  no  right  to  be  heard. 

§  700.  Appeal  by  the  plaintiff. — An  appeal  lies  from  the 
judgment  entered  in  garnishment  cases  the  same  as  in  other 
civil  cases.3  A  plaintiff  may  appeal  from  a  judgment  rendered 
regarding  the  liability  of  the  garnishee,  notwithstanding  the 
fact  that  judgment  by  default  may  have  been  entered  in  his 
favor  against  the  principal  defendant.4  And  it  seems  that 
where  garnishment  suits  by  two  different  plaintiffs  against  the 
same' defendant  have  been  tried  together,  and  a  judgment  en- 
tered therein  giving  each  a  part  of  the  fund,  an  appeal  by  one 
plaintiff  who  claims  the  whole  will  bring  up  both  cases.5 

All  the  parties  to  the  judgment  below  must  be  made  parties 
to  the  appeal.     If  the  plaintiff  appeals  because  proceedings 

1.  Dill  v.  Wilbur,  79  Me.  561,  12  Atl.  not  show  upon  their  face  affirmatively 
Rep.  545.  that  the  requirements  of  the  statute 

2.  Foster  v.  Haynes,  88  Ga.  240,  14  have    been    substantially    complied 
S.  E.  Rep.  570.  with,   may   be  made    on    motion    to 

3.  Clark    v.    Williams,    2    Humph,  quash ;  yet  the  same  objection  may  be 
(Tenn.)  303.  urged  on  an  appeal  to  the  judgment 

An  order  simply  discharging   the  after  verdict.     Such  objection  is  not 

garnishee,    after  examination,  is,  in  waived  by  going  to  atrial.     Coward  v. 

Minnesota,  a  final  order  and  an  ap-  Dillinger,  56  Md.  59. 

peal  may  be  taken  therefrom.     Mc-  4.  Van  Buskirk  v.  Martin,  28  Vt. 

Connell  v.  Rakness,  41  Minn.  3,  42  N.  726. 

W.  Rep.  539.  5.  Anderson  v.   Be  Soer,   6  Gratt. 

Although  an  objection  to  the  pro-  (Va.)  363. 
ceedings  on  the  ground  that  they  do 
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have  been  dismissed  as  against  the  principal  defendant  the 
garnishee  must  be  made  a  party,  because  he  is  interested  in 
the  result.  If  the  proceedings  against  the  defendant  are  sus- 
tained on  appeal,  the  garnishee  may  thereafter  be  held  liable 
But  where  an  appeal  is  taken  from  a  judgment  in  the  garnish- 
ment proceeding  sued  out  in  aid  of  an  execution,  the  judgment 
debtor  is  not  a  necessary  party,  because  the  issue  is  wholly  be- 
tween the  judgment  creditor  and  the  garnishee.2 

Appeals  from  justices'  courts  generally  permit  the  case  to  be 
tried  de  novo  in  the  circuit  court,  and  therefore  further  inter- 
rogatories may  be  propounded  to  the  garnishee.3  But  where 
an  appeal  was  taken  from  the  judgment  on  the  garnishee  s 
answer  and  not  upon  the  whole  case,  the  issue  between  a  claim- 
ant and  the  plaintiff  tried  on  intervention  will  not  be  heard. 
Likewise  where  an  appeal  was  taken  from  an  order  vacating 
the  suit,  which  order  was  based  solely  upon  the  papers  on  file 
in  the  plaintiff's  action  against  the  principal  debtor,  the  certifi- 
cate of  a  commissioner  regarding  facts  appearing  before  him 
in  the  garnishment  suit  can  not  be  considered.5 

On  an  appeal  from  a  justice's  judgment  rendered  m  a  gar- 
nishment proceeding  which  was  sued  out  upon  an  unsatisfac- 
tory judgment,  such  unsatisfied  judgment  against  the  debtor 
in  the  original  proceedings  and  the  execution  returned  not 
found"  issued  thereon  must  be  produced  in  the  circuit  court 
to  enable  it  to  render  judgment  against  the  garnishee.  Proof 
of  such  judgment  can  not  be  supported  by  the  garnishee 
summons  duly  served,  which  recites  an  unsatisfied  execution 
against  the  judgment  debtor;  nor  upon  the  judgment  entered 
by  the  justice  against  the  garnishee,  even  though  it  appears 
that  the  justice  had  jurisdiction  of  such  garnishee  by  his  hav- 
ing appeared  and  answered.6 

1.  Katz  „.  Sorsby,  34  La.  Ann.  588.     defense.     Minard  ..   Lawler,  26   111. 

2.  Katz  v.  Sorsby,34  La.  Ann.  588.     301. 

The  garnishee  may  show  in  defense  3.  Oliver  v.  Chicago,  etc.,  R.  R.  Co., 

that  he  has   made  payment  on  the  17  111.  587. 

judgment  against  him,  and  such  pay-  4.  Scott  ,.  Hawkins,  WtaKO. 

Lent  will  furnish  him  a  defense  pro  5.  Barber,.  ™k»,  *  ™£  * 

tanto.    Furthermore  there  is  no  neces-  6.  Miller  ^Wilson,  86  Tenn.  495, 

aity  that  he  should  give  notice  of  such  S.  W.  Rep.  6^8. 
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§  701.  Appeal  by  the  defendant — Certiorari. — The  original 
debtor  has  a  perfect  right  to  appeal  from  a  judgment  rendered 
against  a  garnishee,1  but  if  he  is  a  non-resident  he  can  not  be 
heard  to  complain  after  a  judgment  has  been  rendered  against 
him  ordering  the  funds  in  the  hands  of  the  garnishee  to  be 
condemned  to  the  satisfaction  of  the  plaintiff's  demand  against 
such  non-resident  defendant,  he  having  not  appeared  as  a 
party  to  the  suit  below.2  When  the  defendant  sues  out  an 
appeal  he  must  make  the  garnishee  also  a  party  because  he  is 
interested  in  the  judgment  and  it  can  neither  be  affirmed  nor 
reversed,  without  giving  him  an  opportunity  of  being  heard.3 
An  appeal  from  a  principal  judgment  brings  up  the  question 
of  the  garnishee's  liability  even  though  he  may  have  been  dis- 
charged in  the  court  below.* 

A  judgment  against  the  principal  defendant  being  reversed 
on  appeal,  the  judgment  against  the  garnishee  should  also  be 
reversed;  and  if  there  has  been  a  judgment  rendered  against  an 
assignee  (a  claimant)  of  the  defendant,  that  judgment  should 
likewise  be  reversed.5 

Certiorari  is  a  proper  writ,  for  the  principal  defendant  to  sue 
out  where  his  rights  have  been  cut  off  without  his  having  had 
an  opportunity  to  being  heard.6  But  where  a  judgment  debtor 
has  had  the  required  notice  of  the  proceeding  and  has  not 
made  opposition  thereto,  he  can  not  under  certiorari  in  the 
supreme  court  be  heard  to  insist  that  the  money  garnished 
was  due  for  wages  and  therefore  exempt.  Not  having  urged 
the  same  when  he  had  an  opportunity  so  to  do,  in  the  lower 
court,  he  will  be  estopped  from  doing  so  in  the  supreme  court.7 

A  defendant  can  not  have  certiorari  where  the  garnishee  has 
already  appealed  from  the  judgment.8 

1.  Kalisky    v.    Currey,     9    Baxter  6.  Wilson  v.  Bartholomew,  45  Mich. 
(Tenn.)  214.  41. 

2.  Parks  v.  Adams,  113  N.  Car.  473, 18  7.  State  v.  Bermudez,  39  La.  622,  2 
S.  E.  Rep.  665.  So.  Rep.  425. 

3.  Katz  v.  Sorsby,  34  La.  Ann.  588.  8.  Lichtenberg  v.  Hosmer,  (Mich.) 

4.  Kennedy  v.  Tiernay,  14  R.  I.  528.  63  N.  W.  Rep.  963. 

5.  Smith  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.,  49  Mo.  App.  54. 
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§  702.  Appeal  by  the  garnishee.— If  there  is  a  possibility 
that  the  garnishee  may  have  been  unjustifiably  held  liable  he 
may  appeal  from  the  final  decision  of  the  court  below.  He 
may  appeal  from  a  judgment  rendered  against  him.1  And  his 
right  to  appeal  does  not  depend  upon  the  removal  by  appeal 
of  the  judgment  in  the  principal  action2  But  he  can  not 
call  in  question  the  regularity  of  the  judgment  entered 
against  the  defendant  for  whom  he  is  garnished.3  He  has  no 
concern  in  the  matters  of  the  controversy  between  those  parties 
any  further  than  to  see,  before  judgment  goes  against  himself, 
that  the  judgment  against  the  principal  defendant  is  not  ab- 
solutely void.4 

If  the  garnishee  contemplate  the  possibility  of  seeking  relief 
by  the  review  of  a  judgment  that  may  be  entered  against  him 
on  his  oral  answer,  he  should  have  the  same  set  out  at  large 
in  the  judgment  record  and  then  he  can  (if  there  be  error  in 
the  judgment  against  him)  either  appeal  or  sue  out  a  writ  of 
error.5  Where  also  a  judgment  has  been  rendered  without  set- 
ting out  his  answer  in  extenso,  but  reciting  that  he  has  filed  an 
answer,  which  is  the  basis  of  the  judgment,  such  recital  will  be 
sufficient  to  authorize  the  court  of  review  to  look  to  the  answer 
found  in  the  transcript  as  a  part  of  the  record.6  Where  the 
garnishee's  answer  has  not  been  reduced  to  writing  and  signed 

1.  Forepaugh  v.  Appold,  17  B.  Mon.  ficient  foundation  for  a  proceeding  in 

(Ky.)625;  Richards  v.  Allen,  8  Pick,  garnishment,    and  will     neither    be 

(Mass.)  405;  Ball  v.  Gilbert,  12  Mete,  treated  as  a  nullity  nor  vacated  at  the 

(Mass.)  397.  instance  of  the  garnishee.     Mead  v. 

'  2.  Albachten  v.  Chicago,  St.  P.   &  Doe,  18  Wis.  31. 

K.  C.  Ry.  Co.,  40  Minn.  378,  42 N.  W.  Injunction.  —If  the   garnishee  has 

Rep.  86;    Richter  v.  Trask,  40  Minn,  answered  on  the  promise  of  the  at- 

379,  42  N.  W.  Rep.  87.  torney  of  the  plaintiff  that  he  would  be 

3.  Security  Loan  Association  v.  protected  against  outstanding  notes, 
"Weems,  69  Ala.  584 ;  ante,  §§  646-660.  and  was  not,  he  may  enjoin  the  garn- 

4.  Exchange  Bank  v.  Freeman,  89  ishment  plaintiff  from  collecting  the 
Ga.  771,  15S.E.  Rep.  693;  ante,  §660.  judgment.     Hayes    v.    O'Connell,    9 

Although  the  irregularity  may  be  Ala.  488. 
sufficient  grounds  for  a  reversal,   so        5.  Stockton  v.  Hall,  Hardin  (Ky.) 

long  as  the  principal  defendant  takes  160. 
no  steps  to  have  it  set  aside,  it  is  a  suf-        6.  Price  v.  Thomason,  11  Ala.  875. 
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by  him  he  is  at  liberty  in  the  circuit  court  to  dispute  the  facts 
recited  in  the  justice's  judgment  against  him.1 

If  there  is  no  possibility  of  the  garnishee  having  been  dam- 
aged by  the  entry  of  judgment  against  him,  or  if  by  his  negli- 
gence he  has  created  a  legal  estoppel,  he  can  not  thereafter 
appeal.  The  answer  of  the  garnishee  admitting  an  indebted- 
ness to  the  principal  defendant  greater  than  the  amount  of  the 
judgment  rendered  against  such  garnishee  in  a  garnishment 
proceeding  sued  out  upon  a  judgment,  his  appeal  from  the 
judgment  against  him  will  be  dismissed.2  Although  he  may 
have  answered  prematurely,  if  he  has  thereafter  submitted 
without  objection,  to  the  trial  of  the  issue  raised  thereon,  he 
can  not  on  appeal  urge  an  objection  to  the  regularity  of  the 
proceedings  on  the  ground  that  his  answer  was  prematurely 
filed.3  A  garnishee  can  not  appeal  from  a  judgment  setting 
aside  an  interplea  where  he  did  not  in  his  answer  disclose  the 
fact  that  the  fund  or  property  sought  to  be  charged  was  claimed 
by  another.4  Furthermore,  where  the  garnishee  is  not  inter- 
ested in  the  result  of  an  interplea  he  can  not  appeal  from  the 
judgment  of  the  court  thereon.5 

The  garnishee  can  not  appeal  from  a  mere  interlocutory  order 
of  the  court  directing  him  to  turn  over  the  funds  to  the  sheriff 
to  be  held  subject  to  the  decision  of  the  court  in  the  proceed- 
ing. It  is  not  an  adjudication  of  the  rights  of  the  parties,  nor 
a  final  determination  of  the  liability  of  the  garnishee.  The 
garnishee  is  a  mere  stakeholder  and  has  no  interest  in  the  dis- 
position to  be  made  of  the  funds  garnished.6  An  order  dis- 
charging a  garnishee  is  an  order  effecting  a  substantial  right 

1.  Taylor  v.  Kain,  8  Baxter  (Term.)  6.  Rachereau     v.    Guidry,    24     La. 
35.  Ann.    294;    Collins    v.   Jennings,  42 

2.  Moreland  v.  Every  Evening  Pub.  Iowa  447 ;  Mull  v.  Jones,  33  Kan.  112 ; 
Co.,  6  Houst.  (Del.)  343.  Board   of  Education    v.   Scoville,    13 

.S.Burlington   and   Missouri    River  Kan.  17;  ante,  §  471-474. 

R.  R.  Co.  v.  Chicago  Lumber  Co.,  18  Mandamus.— The    suing    out    of    a 

Neb.  303.  writ  of  mandamus  is  the  proper  pro- 

4.  Alamo    Ice   Co.    v.   Yancey,    66  ceeding  to  pursue,  in  case  an  improper 
Tex.  187,  18  S.  W.  Rep.  499.  interlocutory   order    is    entered  in  a 

5.  Germania  Sav.  Bank  v.  Peuser,  garnishment   proceeding.     People   v. 
40  La.  Ann.  796.  Cass  Circuit  Judge,  39  Mich.  407. 
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and  may  be  reviewed  on  error  or  appeal  before  final  judgment 
in  the  main  action.1 

When  an  appeal  is  taken  from  a  judgment  against  the  gar- 
nishee the  burden  of  proof  rests  upon  the  person  seeking  to 
establish  the  liability  of  such  garnishee.2 

One  judgment  having  been  rendered  against  the  defendant 
in  the  court  below,  it  is  error  for  the  court  above,  on  an  appeal 
by  the  garnishee  from  the  judgment  entered  against  him  in 
the  garnishment  proceeding,  to  enter  a  second  judgment  against 
the  principal  defendant.3 

§  703.  Appeal  by  the  claimant. — An  issue  having  been  tried 
between  an  interpleader  in  a  garnishment  proceeding  and  the 
plaintiff,  the  claimant  may  appeal  from  a  final  judgment  en- 
tered against  him  on  such  interplea  properly  interposed;  but 
where  he  is  a  mere  stranger  to  the  record  he  can  not  be  heard 
on  appeal  or  otherwise,  and  when  he  appeals  properly  he  will 
only  be  heard  in  regard  to  the  issue  in  which  he  is  prematurely 
interested.4  When,  however,  the  court  finds  on  an  appeal 
taken  by  the  interpleader  that  judgment  was  improperly  ren- 
dered in  the  court  below  against  the  interpleader  and  also 
against  the  garnishee,  the  court  will  not  only  render  judgment 

1.  Turpin  v.  Coates,  12  Neb.  321.  Garnishee  must  seek  his  relief  in  the 

2.  Reagan  v.  Pacific  R.  R.,  21  Mo.  same  cause. — Whenever  judgment  has 
30.  been  entered  against  a  garnishee  he 

3.  Kennedy  v.  Aldridge,  5  B.  Mon.  must  seek  whatever  relief  he  desires 
(Ky.)  141.  in  the  same  cause  by  appeal  or  other- 

Qarnishee  may  enjoin  the  collection  of  wise.     He   can  not  in   a  subsequent 

judgment  when. — To  entitle  a  garnishee  action  brought  against  the  principal 

to  enjoin  the  collection  of  a  judgment  defendant,    after    having    permitted 

rendered  against  him  he  must  show  judgment  in  garnishment  by  default 

that  he   has   a  good   defense  thereto  to  be  entered  against  him,  recover  the 

and  that  the  collection  of  it  will  be  amount  paid  to  the  plaintiff  on  the 

unjust,   and    also  that   he  has  been  ground  that  he  did  not  in  fact  owe 

unable  to  avail  himself  of  his  defense  anything  to  such  principal  defendant, 

within  the  proper  time  therefor  or  Segog  v.  Engle,  43  Minn.  191,  45  N. 

that  he  has  been  prevented  by  fraud  W.  Rep.  427. 

or  accident  to  which  by  his  negligence        4.  Gates  v.  Tusten,  89  Mo.  13,  14  S. 

he  has  not  contributed.     Freeman  v.  W.  Rep.  827. 
Miller,  53  Tex.  372. 
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in  favor  of  the  interpleader  on  his  appeal,  but  will  also  enter 
a  judgment  discharging  the  garnishee.1 

§  704.  Pending  an  appeal  the  garnishee  remains  before  the 
court. — No  final  judgment  can  be  entered  against  the  garnishee 
until  final  judgment  is  rendered  against  the  principal  defend- 
ant.2 Where  an  appeal  is  taken  in  the  proceedings,  the  cause  is 
still  pending  and  the  garnishee  is  continued  before  the  court, 
and  must  await  the  final  determination  of  the  cause  therein. 
He  will  not  be  protected  in  a  payment  made  after  an  attach- 
ment was  determined  where  an  appeal  is  taken  therefrom  with- 
out delay.3  If,  however,  the  plaintiff  after  taking  an  appeal 
and  thereby  causing  the  garnishee  to  be  continued  before  the 
court,  take  out  an  execution  against  the  principal  defendant,  he 
will  thereby  waive  his  appeal  and  the  garnishee  will  be  dis- 
charged.4 

§  705.  Objections  in  the  appellate  court. — A  party,  either  the 
plaintiff,  defendant,  garnishee,  or  claimant,  having  submitted 
without  objection  to  the  trial  of  the  issue  or  issues  in  which  he 
is  interested,  can  not  object  to  the  form  of  the  proceeding  for 
the  first  time  in  the  court  of  review.5  A  party  having  had  the 
opportunity  to  object  to  whatever  might  have  seemed  to  have 
been  irregular  and  not  having  interposed  an  objection,  it  will 
be  presumed  that  any  ground  which  existed  therefor  was 
waived.6  If  a  garnishee  has  not  objected  in  the  court  below  to 
the  irregularity  of  the  process  he  can  not  be  heard  on  a  writ  of 
error  to  allege  that  he  was  not  served  according  to  the  forms 
prescribed  by  law.7  After  the  garnishee  has  appeared  and  con- 
tested his  indebtedness  without  objecting  to  the  sufficiency  of 
the  return  of  the  process  he  can  not  be  heard  to  urge  such  ob- 
jection in  the  appellate  court.8     Neither  can  a  claimant  (an  as- 

1.  Barker  v.  Garland,  22  N.  H.  (2  4.  Jarvis  v.  Mitchell,  99  Mass.  530. 
Fost.)  103.  5.  Towne  v.  Leach,  32  Vt.  747. 

2.  Ante,  §  681.  6.  McAllister  v.  Brooks,  22  Me.  80. 

3.  Puff    v.    Huchter,    78   Ky.    146;  7.  Smith    v.     Chapman,     6     Porter 
Bryan  v.  Duncan,  19  D.  C.  379;  Erick-  (Ala.)  365. 

son  v.  Duluth,  S.  S.  &  A.  Ky.  Co.,  —        8.  Joseph  v.  Pyle,  2  W.  Va.  449. 
Mich. ,  63  N.  W.  Rep.  420. 
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siimee  from  the  defendant)  who  has  asked  and  been  refused  leave 
to°assert  his  claim  in  the  court  below,  contest  the  plaintiff  s 
right  in  the  appellate  court,  unless  he  has  entered  exceptions 
in  the  trial  court  and  brought  the  question  up  on  a  bill  ot  ex- 
ceptions l  And  where  the  tribunal  ( or  commissioner )  who  has 
tried  the  issue  had  jurisdiction  to  determine  the  fact,  the  ap- 
pellate court  will  not  review  the  decision  rendered  thereon, 
unless  exceptions  thereto  were  properly  entered  and  have  been 
brought  up  on  a  bill  of  exceptions.2 

§  706.  Collateral  attack  on  judgment.-A  garnishee  is 
deemed  to  have  sufficient  opportunity  by  the  various  methods 
of  obtaining  a  review  of  the  judgment  entered  in  the  court  be- 
low to  seek  relief  from  minor  irregularities  in  the  proceedings 
which  render  the  judgment  voidable  only.  Therefore  he  will 
be  limited  to  such  forms  of  procedure  to  have  an  investigation 
of  his  rights  and  will  not  be  permitted  to  attack  the  judgment 

collaterally.3  .  , 

This  rule  does  not,  however,  prevent  a  garnishee  from  there- 
after setting  up  the  facts  necessary  to  show  that  the  amount 
owing  by  him  to  the  debtor  is  exempt  from  attachment  and 

'  A  claimant  likewise  must  seek  his  relief  by  a  review  of  the 
judgment  entered  against  him  and  will  not  be  permitted  to  make 
a  collateral  attack  upon  the  proceedings.5  It  is  a  long  estab- 
lished doctrine  that  where  a  court  has  had  jurisdiction  of  the 
parties  and  the  subject-matter,  its  decisions,  whether  correct  or 
otherwise,  will,  until  reversed,  be  regarded  as  binding  in  every 
court.6 
1  Parks  „.  Adams,  113  N.  Car.  473,    Walcott,  1  Iowa  86;  Wilson  ..  Bar- 

^•Sn-T-ElliB,    IS   V,    SCO;  "TunltS.  B.  Co. . 

Emerson    ,.    Bradley    18  V,   586;  Neb.^             ;               ^ 

Towne  v.  Leach,  32  Vt.  747.  °'  f,1                   „      ^  QA  tt_to    4c0. 

3.  Gatchell  ,.  Foster,  94  Ala.  622,  10  6.  Freeman  •.  Howe  24  How.  450, 

So.  Rep.  434 ;  Openheim  v.  Pittsburgh,  Peck  v.  Jenness,  7  How.  612. 
etc.,  R.  Co.,  85  Ind.  471;  Houston  v. 
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garnishee's  protection  from  other  suits. 


§  707.  Judgment  of  a    court  having     §  718. 
jurisdiction  protects  the  gar- 
nishee. 719. 

708.  Judgment  on  a  void  garnish- 

ment is  no  protection  to  the        720. 
garnishee. 

709.  Judgment  sometimes  equiva- 

lent to  payment.  721. 

710.  Payment  in  good  faith  on   a 

judgment  not  void  protects        722. 
the  garnishee. 

711.  Same — Payment  must  be  com-        723. 

pulsory,  not  voluntary. 

712.  Same — Payment     into     court        724. 

protects      garnishee      when 
done  by  order  of  court. 

713.  Payment  in  good  faith  on  void-        725. 

able  judgment  protects  gar- 
nishee. 

714.  Payment  no  protection  when        726. 

debt  evidenced    by    negoti- 
able note  in  circulation. 

715.  Judgment  before  notice  of  as-        727. 

signment  protects  garnishee. 

716.  Judgment   after   notice  of  as- 

signment is  no  protection. 

717.  Judgment  no  protection  to  an 

acceptor  of  a  draft  or  order. 

§  707.  Judgment  of  a  court  having  jurisdiction  protects  the 
garnishee. — A  judgment  rendered  in  a  garnishment  proceeding 
by  a  court  having  jurisdiction  both  of  the  subject-matter  and 
of  the  parties,  is  a  protection  to  the  garnishee  who  has  made  a 
full  and  complete  disclosure  of  the  facts  touching  his  liability, 
and  has  thereafter  been  adjudged   to  pay  to  the  plaintiff  the 

(1150) 


Judgment  no  defense  when  ex- 
emption not  claimed. 

Judgment  no  protection  when 
rights  of  others  not  shown. 

Judgment  no  protection  when 
entered  upon  a  willful  de- 
fault. 

Extent  to  which  pending  suit 
protects  the  garnishee. 

Judgment  in  another  state  is  a 
protection. 

Judgment  no  protection  unless 
an  execution  may  be  issued. 

Judgment  not  conclusive  of 
amount  of  indebtedness  to 
defendant. 

Judgment  discharging  gar- 
nishee no  defense  to  suit  by 
defendant. 

Judgment  protects  garnishee 
from  further  liability  at.  suit 
of  the  plaintiff. 

Judgment  no  protection 
against  a  suit  by  other  per- 
sons— Exception. 
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amount  found  to  be  due  from  such  garnishee  to  the  defendant. 
Any  payment  made  by  the  garnishee  upon  an  execution  issued 
upon  a  judgment  of  a  court  of  competent  jurisdiction  charging 
him  therewith  will  protect  him  from  any  subsequent  suit 
brought  against  hi'm  by  the  principal  defendant  on  the 
same  indebtedness  that  he  was  adjudged  to  pay.  If  he  has 
so  paid  all  the  funds  in  his  hands  belonging  to  such  princi- 
pal defendant,  he  will  be  discharged  from  all  further  liability 
to  him.  The  courts  hold  universally  in  maintaining  that  a 
garnishee  can  not  be  compelled  to  pay  his  debt  twice.1 

To  be  availed  of  the  judgment  in  garnishment  against  him 
as  a  defense  to  an  action  of  debt  thereafter  brought  against 
him  by  the  principal  defendant,  the  garnishee  must,  however, 
allege  and  show  that  the  judgment  in  garnishment  was  for  a 
part  or  the  whole  of  the  same  debt  on  which  the  action  was 
brought.2  The  extent  to  which  the  judgment  in  garnishment 
rendered  against  the  garnishee  is  a  protection  to  him,  is  meas- 
ured by  the  amount  of  the  judgment  rendered  in  garnishment 
against  him  ;  that  is  to  say,  the  judgment  rendered  against 
him  will  discharge  his  liability  to  the  defendant  to  the  extent 
that  such  judgment  is  deemed  to  be  a  payment  of  his  indebted- 
ness to  such  principal  defendant.8  The  satisfaction  of  the 
judgment  against  the  garnishee  is  a  payment  pro  tanto  of  his 

l.Brannon  v.  Noble,   8  Ga.    549;  2.  Cornwell  v.  Hungate,  1  Ind.  156; 

Kobertson  v.  Roberts,  1  A.  K.  Marsh.  Smith  v.  Moore,  1  Smith  (Ind.)   154, 

(Ky.)247;  Richardson  v.  Hickman,  1   Ind.   228;  Harmon   v.  Birchard,  8 

22  Ind.  244;  Harmon  v.  Birchard,  8  Blackf.  (Ind.)  418. 

Blackf. (Ind.)  418;  Wheeler v.Aldrich,  3.  Hall  v.  Daniel,  62  Ga.  620;  Can- 

13  Gray  (Mass.)  51;  Morrison  v.  New  aday  v.  Detrick,  63  Ind.  485;   Shetler 

Bedford    Institution    for    Savings,    7  v.  Thomas,  16  Ind.  223;  Schoppenhast 

Gray  (Mass.)  269.     See  Schoppenhast  v.   Bollman,  21   Ind.   280;    Norris  v. 

v.  Bollman,  21  Ind.  280.  Hall,   18  Me.  332;  Mitchell  v.  Green- 

The  fact  that  the  court  has  omitted  wald,  43  Miss.  167. 

to  charge  him  upon  giving  judgment  This   will   include  costs  when  they 

against  the  principal  defendant  will  are  taxed  against  him  to  be  paid  out 

not  affect  the  right  of  the  garnishee  to  of  the  fund  which  he  holds  in  excess 

show  the  garnishment  in  defense  of  of  what  is  necessary  to   satisfy  the 

an  action  thereafter  brought  against  plaintiff's  demand, 
him  to  recover  the  same  property  or 
debt.     Howe  v.  Tefft,  15  R.  I.  477. 

Att.  73 
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indebtedness  to  the  person   who  was  made  the  principal  de- 
fendant in  the  garnishment  proceeding.1 

§  708.  Judgment  on  a  void  garnishment  is  no  protection  to 
the  garnishee. — No  valid  judgment  can  be  entered  against  a 
garnishee  until  a  valid  judgment  is  first  entered  against  the 
principal  defendant.2  Therefore,  a  judgment  against  the  gar- 
nishee entered  upon  a  judgment  against  the  principal  defend- 
ant which  is  void,  will  be  no  protection  to  the  garnishee  when 
he  is  thereafter  sought  to  be  held  liable  on  his  indebtedness  to 
the  principal  defendant.3  The  payment  of  a  judgment  entered 
against  a  garnishee,  rendered  in  a  garnishment  proceeding  in 
aid  of  an  execution,  will  be  no  protection  in  a  suit  brought  by 
the  defendant  or  his  assignee  where  the  process  so  sued  out  be- 
fore execution  on  the  prior  judgment  was  returned  "  no  prop- 
erty found."4  Judgment  rendered  against  a  garnishee  by  a 
justice  who  never  had  jurisdiction  of  the  principal  case,  not- 
withstanding the  fact  he  had  entered  judgment  therein,  will  be 
no  protection  to  the  garnishee,  paying  the  same,  as  against  a 
suit  thereafter  brought  by  the  principal  defendant  or  his  as- 
signee.5 Likewise  the  payment  of  a  judgment  rendered  against 
a  garnishee  in  an  original  attachment  proceeding  will  be  no 
defense  to  him  thereafter,  where  such  proceeding  was  com- 
menced after  the  death  of  the  principal  defendant.  There. can 
be  no  valid  attachment  in  such  case.6 

1.  Desha  v.  Baker,  3  Ark.  509;  Can-  Co.  v.  Chicago  &  A.  R.  Co.,  55  111. 
aday  v.  Detrick,  63  Ind.  485;  Wood  v.     App.  438. 

Mann,  125  Mass.  319.  A  return  made  by  direction  of  the 

2.  Ante,  §  681.  judgment  creditor's   attorney   is   not 

3.  Dearborn  Laundry  Co.  v.  Chi-  sufficient.  Dunderdale  v.  Westing- 
cago  &  A.  R.  Co.,  55  111.  App.  438;  house  Electric,  etc.,  Co.,  51  111.  App. 
Loring  v.  Folger,  7  Gray  (Mass.)  505;  407.  Nor  is  a  paper  purporting  to  be 
Laidlaw  v.  Morrow,  44  Mich.  547;  an  execution  from  a  justice's  court, 
Ford  v.  Hurd,  4  Smedes  &  M.  (Miss.)  when  the  same  is  not  signed  by  the 
683;  Whitcomb  u.Atkins,  40  Neb.  549,  justice.  Dearborn  Laundry  Co.  v. 
59  N.  W.  Rep.  86;  Waddle  v.  Cureton,  Chicago  &  A.  R.  Co.,  55  111.  App.  438. 
2  Spears  (S.  Car.)  53.  5.  Laidlaw  v.  Morrow,  44  Mich.  547. 

4.  Whitcomb  v.  Atkins,  (Neb.)  59  6.  Loring  v.  Folger,  7  Gray  (Mass.) 
N.  W.   Rep.  86;   Dearborn  Laundry  505. 
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§  709.   Judgment  sometimes  equivalent  to  payment.— It  has 

been  sometimes  held  that  a  valid  judgment  rendered  against  a 
garnishee  is  equivalent  to  the  payment  of  the  demand  of  the 
garnishee's  creditor1  to  the  amount  due  upon  the  judgment,2 
and  that  the  same  will  constitute  a  good  defense  for  the  gar- 
nishee in  a  subsequent  action  brought  against  him  by  his  prin- 
cipal upon  the  same  demand,  without  proof  on  the  part  of  the 
garnishee  that  such  judgment  has  been  satisfied.3  But  the 
better  rule  is  that  while  the  judgment  may  be  pleaded  in  de- 
fense to  such  an  action,  in  order  that  he  may  not  be  required 
to  pay  the  same  debt  twice,  yet  the  fact  that  such  a  judgment 
has  been  entered  is  not  a  complete  defense,  unless  the  same 
has  been  satisfied.4  The  judgment  itself  does  not  extinguish 
the  garnishee's  debt  to  the  principal  defendant;5  but  the  judg- 
ment does  extinguish  his  debt  to  the  extent  of  the  sums  ac- 
counted for  by  him  as  applied  toward  the  satisfaction  of  such 

judgment.6 

It  has  been  reasonably  held,  in  one  case,  that  where  a  judg- 
ment has  been  entered  against  the  garnishee,  and  he  is  there- 
after again  made  a  garnishee  in  a  suit  brought  by  his  creditor 
on  the  same  demand  that  was  garnished,  he  is  entitled  to  have 
the  garnishment  plaintiff  made  a  party  to  the  suit  and  to  have 
such  judgment  entered  against  him  as  will  protect  him  from 
being  twice  compelled  to  pay  the  same  debt.7 

§  710.  Payment  in  good  faith  on  a  judgment  not  void  pro- 
tects garnishee.— It  is  a  rule  of  universal  application  that  a 
garnishee  who  has  in  good  faith  made  payment  of  his  indebt- 
edness to  the  principal  defendant,  when  required  so  to  do  by 
judgment  entered  in  a  garnishment  proceeding,  which  judg- 

1  Coburn  v.  Currens,  1  Bush  (Ky .)  v.  Parker,  3  Mason  247 ;  Wise  v.  Hil- 
242'  ton,  4  Me.  (4  Greenl.)  435 ;  Farmer  v. 

2  Norris  v.  Hall,  18  Me.  332.  Simpson,  6  Tex.  303. 

3  M'Allister  v.  Brooks,  22  Me.  80;  5.  Brown  v.  Somerville,  8  Md.  444. 
Sessions  v.  Stevens,  1  Fla.  233.    But  6.  Dole  v.  Boutwell,  1  Allen  (Mass.) 
no  iudgment  will  be  a  defense  unless  286. 

an  execution  may  issue  upon  it.   Post,        7.  Westmoreland  v.  Miller,  8  Tex. 

§  723.  168' 

4.  Cook  v.  Field,  3  Ala.  53 ;   Flower 
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merit  is  not  absolutely  void,  will  protect  such  garnishee  from 
any  further  liability  in  regard  to  such  indebtedness.1  This 
rule  has  been  sustained,  although  the  garnishee  had  given  his 
note  for  the  payment  of  the  indebtedness  to  a  person  assuming 
to  act  for  another,  upon  the  agreement  that  the  note  was  to  re- 
main in  the  hands  of  a  third  person  until  the  creditor's  con- 
currence was  obtained,  after  which  a  judgment  was  entered  in 
garnishment  against  the  maker,  and  he  satisfied  the  same  be- 
fore suit  was  brought  upon  the  note  by  the  holder.2  The  rule 
was  also  applied  where  a  garnishee  gave  his  note  to  the  attach- 
ing creditor  for  the  amount  of  the  effects  in  his  hands,  upon 
the  condition  indorsed  thereon  that  the  same  should  be  given 
to  the  absconding  debtor,  if  the  latter  should  recover  in  a  cer- 
tain suit  then  pending  against  the  garnishee.  The  note  hav- 
ing been  procured  from  the  garnishee  upon  threats  of  scire 
facias  proceedings  against  him,  it  was  held  to  be  a  sufficient 
payment  of  the  judgment  to  protect  him.3 

The  payment,  in  good  faith,  of  a  judgment  which  is  errone- 
ous because  of  having  been  rendered  by  a  justice  for  an 
amount  greater  than  was  actually  due,  will  relieve  the  gar- 
nishee to  that  extent  from  further  liability  to  the  principal  de- 
fendant in  the  suit,  or  to  his  assignee.4 

§  711.   Same — Payment  must  be  compulsory,  not  voluntary. 

— The  garnishee,  to  be  protected  in  the  payment  of  a  judgment 
entered  against  him  in  a  garnishment  proceeding,  must  only 
make  such  payment  when  he  is  legally  compelled  so  to  do. 
He  will  not  be  protected  in  making  a  voluntary  payment,  or 
in  making  payment  because  of  the  mistaken  belief  that  he  will 
be  compelled  so  to  do.  Making  payment  upon  a  judgment 
nisi,  where  no  scire  facias  or  other  proceeding  has  been  had  to 

1.  Smoot  v.  Eslava,23  Ala.  659 ;  Dun-  2.  McClure  v.  Litchfield,  11  Ala.  337. 

can  v.  Ware,  5  Stew.  &  Por.  (Ala.)  119 ;  3.  Cutler  v.  Baker,  2  Day  (Conn.) 

Cook  v.   Field,   3   Ala.  53;    Mills  v.  498. 

Stewart,  12  Ala.  90;  McClure  v.  Litch-  4.  Cottle  v.  American  Screw  Co.,  13 

field,  11  Ala.  337;    Cutler  v.  Baker,  2  R.  I.  627. 
Day  (Conn.)  498 ;   Platen  v.  Byck,  50 
Ga.  245. 
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render  such  default  judgment  final,  can  not  be  by  him  shown 
in  bar  of  a  recovery  thereafter  sought  against  him  by  the  prin- 
cipal defendant,  or  his  assignee,  on  the  same  demand.1  A 
garnishee  who  had  answered  stating  that  he  owed  a  certain 
amount  on  a  note,  but  that  the  same  has  been  assigned,  and 
who  then  pays  the  same  to  the  garnishment  plaintiff  without 
further  proceedings  being  had,  will  not  thereby  be  protected 
from  a  subsequent  liability  at  the  suit  of  the  owners  of  the 
note.     His  payment  being  voluntary,  he  is  not  protected.2 

Likewise  a  garnishee  who  fails  to  object,  because  the  judg- 
ment entered  against  him  was  greater  than  the  amounts  due 
to  his  creditor,  can  not  thereafter  set  up  the  excess  in  defense 
to  a  suit  brought  by  his  creditor  upon  an  indebtedness  there- 
after accrued.     He  was  not  compelled  to  pay  the  excess.8 

For  the  same  reason  a  garnishee  will  not  be  protected  in  the 
payment  of  any  sum  to  the  garnishment  plaintiff  before  judg- 
ment is  rendered  in  the  garnishment  proceeding.  He  is  not 
required  so  to  do  nor  is  any  officer  or  other  person  authorized 
to  make  a  demand  upon  him  for  the  payment  of  any  sum, 
although  admitted  by  him  in  his  answer  to  be  due,  until  final  judg- 
ment is  rendered  against  him  in  the  garnishment  proceedings.4 
The  fact  that  the  plaintiff's  attorney,  by  representing  that  the 
proceedings  have  been  compromised  and  dismissed,  thereby 
inducing  the  garnishee  to  surrender  to  him  the  property  which 
the  garnishee  has  admitted  to  be  in  his  possession  belonging 
to  the  principal  defendant,  will  not  protect  the  garnishee  from 
his  liability  to  a  subsequent  garnishing  creditor,  whose  pro- 
ceedings were  based  upon  the  original  suit  which  had  not  been 
dismissed,  although  the  garnishee  had  no  actual  notice  of  such 
creditor's  garnishment.5  The  fact  that  the  garnishee's  clerk 
has  surrendered  the  property  which  is  the  subject  of  the  gar- 
nishment, before  final  judgment  is  entered,  can  not  be  relied 

1.  Johns  v.  Field,  5  Ala.  484;  Union        3.  Chicago,   W.   &  V.   Coal  Co.  v. 
Bank  v.  Hanish,  97  Mich.  404,  56  N.     Balmer,  45  111.  App.  59. 

W.  Rep.  768 ;  ante,  §  683.  4.  Mason  v.  Crabtree,  71  Ala.  479. 

2.  Button  v.  Trader,  75  Mich.  295,        5.  Ryan  v.  Burkam,  42  Ind.  507. 
42  N.  W.  Rep.  834. 
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upon   by  the  garnishee  in    bar    of    a  suit    thereafter  brought 
against  him  to  recover  such  property.1 

§  712.  Same — Payment  into  court  protects  garnishee  when 
done  by  order  of  the  court. — Inasmuch  as  under  some  statutes 
the  garnishee  may,  by  the  order  of  the  court,  be  directed  to 
pay  therein  the  amount  which  he,  by  his  answer,  has  admitted 
to  be  due  to  the  principal  defendant,  the  garnishee,  in  com- 
plying with  such  order,  properly  entered,  thereby  discharges 
himself  from  liability  to  the  principal  defendant  or  his  assignee 
upon  the  same  demand;  and  should  the  garnishment  be  there- 
after dismissed,  he  may  nevertheless  set  up  the  fact  of  such 
payment  in  bar  of  a  suit  thereafter  brought  by  either  the  prin- 
cipal defendant  or  his  assignee  upon  the  same  demand.  The 
fund  so  paid  in  compliance  with  the  order  of  the  court  is  in 
custody  of  law  and  the  garnishee  so  making  payment  can  not 
be  forced  to  pay  a  second  time.2 

§  713.  Payment  in  good  faith  on  voidable  judgment  pro- 
tects garnishee.  —  Courts  universally  hold  that  a  judgment 
entered  by  a  court  having  jurisdiction  of  the  subject-matter 
and  the  parties,  even  though  voidable,  is  binding  until  re-, 
versed.  The  payment  of  such  a  judgment  discharges  a  gar- 
nishee to  that  amount  from  further  liability  to  the  principal 
defendant,  although  the  judgment  may  have  been  so  far  ir- 
regular that  it  would  be  reversible  on  error  or  appeal.  Further- 
more, the  fact  that  such  a  judgment  is  reversed,  after  satisfac- 
tion by  the  garnishee  of  the  judgment  entered  against  him, 
will  not  invalidate  the  payment.     When  the  payment  be  made 

1.  Farrell  v.  Pearson,  26  111.  463.  the  plaintiff  to  undertake  the  defense 

If  the  defendant,  upon  the  plaintiff's  without  giving  security  for  costs ;  but 

promise  to  save  him  harmless,  pay  to  such  garnishee  may  pay  the  principal 

such  plaintiff  the  amount  due  to  the  defendant  the  amount  of  the  debt  and 

principal  defendant  and  the  garnishee  costs  accrued,  and  then  recover  the 

be  thereafter  discharged,  the  plaintiff  same  in  an  action  against  the  plaintiff 

is    liable  to    the    garnishee    for    the  in  garnishment.     Broadhurst  v.  Mor- 

amount  paid  by  the  garnishee  to  him,  gan,  (N.  H.)  29  Atl.  Eep.  553. 
and  if  the    defendant    sues  the  gar-        2.  Mattingly  v.  Boyd,  20  How.  (U. 

niahee,  the  latter  is  not  bound  to  permit  S.)  128. 
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in  good  faith,  the  garnishee  will  be  protected  from  a  second 
payment.1  A  judgment  which  would  be  voidable  on  appeal, 
is  a  protection  to  the  garnishee  until  the  same  is  avoided  by 
direct  proceedings.  Furthermore,  he  can  not  himself  object  to 
the  error  in  it  when  he  has  taken  no  steps  to  have  it  set  aside 
on  that  account.2 

The  payment  of  a  judgment  against  a  garnishee  will  protect 
him,  although  the  proceedings  between  the  debtor  and  creditor 
have  been  irregular  and  are  reversible.3  The  garnishee  is  un- 
affected by  such  proceedings  and  disinterested  in  them  when 
the  principal  defendant  is  personally  before  the  court,  but  he 
must  always,  for  his  own  protection,  know  that  the  court  has 
jurisdiction  to  enter  judgment  against  him.  If  the  principal 
defendant  is  not  personally  before  the  court,  a  judgment  en- 
tered against  him  without  jurisdiction  will  not  protect  the  gar- 
nishee when  his  creditor,  the  principal  defendant,  thereafter 
demands  payment  of  the  amount  to  him.4 

The  rule  stated  negatively  is  applied  with  equal  force,  and  a 
garnishee  who  makes  a  false  disclosure  and  pays  the  debt  in 
bad  faith  will  not  be  protected  thereby  from  liability  thereafter 
to  his  actual  creditor.  And,  further,  the  plaintiff  in  such  a 
case  will  hold  the  same  as  money  paid  to  the  creditor's  use,  and 

1.  Parmer  v.  Ballard,  3  Stew.  (Ala.)  garnished  upon  a  debt  justly  due,  and 

326;    Oppenheim  v.  Pittsburgh,   Cin-  the  vessel   owner   as    garnishee  was 

cinnati,    etc.,   Ry.  Co.,  85  Ind.   471;  compelled  to  make  payment  thereof 

Ohio,  etc.,  Ry.  Co.  v.  Alvey,  43  Ind.  after  having  resisted  in  good  faith,  he 

180;  Richardson  v.  Hickman,  22  Ind.  can  not  thereafter  be  made  to  pay  the 

244 ;  Houston  v.  Walcott,   1  Iowa  86 ;  amount  to  the  fisherman,  even  though 

Webster  v.  Lowell,    2  Allen  (Mass.)  the  proceedings  before  the  justice  are 

123;  Howard  v.  McLaughlin,  98  Pa.  reversible  on  error.     Telles  v.  Lynde, 

St.  440;  Telles  v.  Lynde,  (Dist.  Ct.)  47  (Dist.  Ct.)  47  Fed.  R.  912. 

Fed.  Rep.  912.  2.  Houston  v.  Walcott,  1  Iowa  86. 

The  judgment  entered  in  a  police  3.  Ohio,  etc.,  Ry.  Co.  v.  Alvey,  43 

court,  although  irregular  and  erron-  Ind.  180. 

eous,  will  protect  the  garnishee  in  the  4.  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 

payment  thereof,  although  he  takes  Lake,  5  Ind.  App.  450,  32  N.  E.  Rep. 

no  appeal  from  such  erroneous  judg-  590;  Baltimore,  Ohio,  etc.,  R.  R.  Co, 

ment.     Webster    v.   Lowell,   2   Allen  v.  Taylor,  81  Ind.  24;  Richardson  v. 

(Mass.)  123.  Hickman,  22  Ind.  244;  ante,  §660. 

Where  a  fisherman's  wages  were 


1158        garnishee's  protection  from  other  suits.       §  714 

the  creditor  will  be  entitled  to  the  same  on   demand,  or  to  an 
action  therefor.1 

§  714.  Payment  no  protection  when  debt  evidenced  by  nego- 
tiable note  in  circulation. — As  before  stated,  the  garnishee,  in 
his  answer,  should  disclose  the  facts  in  relation  to  his  liability 
to  the  principal  defendant,2  and  if  such  liability  is  evidenced 
by  a  negotiable  instrument  not  due,  it  is  uncertain  that  the  in- 
debtedness is  owing  to  the  principal  defendant.  It  having 
been  the  duty  of  the  garnishee  to  show  the  negotiable  char- 
acter of  the  instrument,  and  more  especially  to  show  that  the 
same  has  been  transferred,  if  he  know  of  it,  or  if  demand  has 
been  made  upon  him  by  the  assignee,  he  will  not  be  protected 
in  the  payment  of  a  judgment  entered  against  him,  because  of 
his  having  failed  to  state  such  facts.  A  negotiable  instrument, 
even  though  transferred  after  the  service  of  garnishment  pro- 
cess upon  the  maker,  will  entitle  the  bona  fide  holder  to  recover 
the  amount  against  such  maker,  the  garnishee.3  A  garnishee 
who  disclosed  the  existence  of  a  promissory  note  due  in  ten 
days  after  presentment,  and  who  paid  the  amount  thereof,  on 
being  charged  by  judgment  in  garnishment  without  insisting 
that  the  plaintiff  should  prove  that  the  note  which  was  nego- 
tiable still  remained  in  the  absent  principal  defendant's  hands, 
was  not  thereby  protected  when  a  suit  was  thereafter  brought 
against  him  by  the  payee  of  the  note.4  It  is  the  policy  of  the 
law  to  give  the  garnishee  an  opportunity  to  protect  himself  by 
compelling  the  production  of  the  note  or  a  showing  that  a  sale 
or  transfer  has  been  made,  if  such  is  the  fact.5 

1.  First  Nat.  Bank  v.  Mellen,  45  In  Texas  when  a  judgment  has  been 
Mich.  413.  rendered   against  the  garnishee,  and 

2.  Ante,  §§  622-623.  he  is  thereafter  sued  by  the  payee  of 

3.  Kimbrough  v.  Davis,  34  Ala.  583;  the  note,  the  practice  requires  that  the 
Brannon  v.  Noble,  8  Ga.  549;  Brittain  plaintiff  in  garnishment  should  be  a 
v.  Anderson,  8  Baxter  (Tenn.)  316;  defendant  in  the  suit  on  the  note,  and 
Myers  v.  Beeman,  9  Ired.  (N.  Car.)  the  collection  of  the  judgment  in  gar- 
116 ;  ante,  §§  564-573.  nishment  enjoined  until  the  court  may 

4.  Ormond  v.  Moye,  11  Ired.  (N.  ascertain  to  whom  the  debt  is. really 
Car.)  L.  564.  due.     Dobbin    v.    Wybrants,  3   Tex. 

5.  Murphy  v.  Wilson,   45  Mo.  427 ;  457. 
ante,  §§  671-^673. 
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It  has   sometimes  been  held  that  a  garnishee,   who  is  the 
maker  of  a  promissory  note  not  due  at  the  time  of  the  gar- 
irishmen*,  will  be  protected  by  the  payment  of  a  judgment  en- 
tered against  him,  if  he  has  no   knowledge  of  its  transfer,  al- 
though an  action  may  thereafter  be  brought  against  him  upon 
the  note  by  a  bona  fide  holder,  for  value,  before  maturity.  This 
is  on  the  principle  that  the  law  only  requires  that  a  garnishee 
shall,  in  good  faith,  see  that  the  money  is  recovered  from  him 
in  due  course  of  law.1     But  this  is  contrary   to  the  principles 
of  the  law  merchant  and  the  rule  is  not  generally  applied  ex- 
cept as  to  past  due  paper  and  instruments  transferable  only 
by  assignment,  in  which  cases  the  taker  is  charged  with  the 
knowledge  of  the  equities  existing  against  it,  among  which  are 
the  rights  of  the    plaintiff    in   garnishment.2      Furthermore, 
there  is  no  need  that  courts  should  hold  in   conflict  with  the 
rules  of  the  law  merchant,  because,  if  the  garnishee  show  the 
uncertainty  of  his  liability  to  the  principal  defendant,  no  judg- 
ment can  be  entered  against  him  in  favor  of  the  garnishment 
plaintiff  3     In  such  a  case  then  the  plaintiff  may  produce  evi- 
dence fixing  the   liability  of  the  garnishee  to  a  certainty  by 
showing    that   the    garnishee   does  in   fact  owe  the    fund  to 
the  principal  defendant,  which  is  represented  by  the  promissory 
note;4  and  that  the  same  is  due  and  payable;  or,  if  owing,  may 
have  his  cause  continued  until  the  same  is  payable.5 

§  715.  Judgment  before  notice  of  assignment  protects  gar- 
nishee.—Since  it  is  necessary  in  all  cases  where  the  indebted- 
ness of  the  garnishee  is  evidenced  by  an  instrument  in  writ- 
ing, transferable  only  by  assignment,  that  the  garnishee 
should  have  notice  of  such  assignment  before  judgment  was 
rendered  against  him  in  order  to  make  such  assignment  effect- 
ive against  a  garnishee,6  it  logically  follows  that  the  payment 
by  the  garnishee,  of  a  judgment   rendered  against  him,   will 

1.  Shetler  v.  Thomas,  16  Ind.  223 ;        3.  Ante,  §§  643  and  481. 
Anderson  v.  Young,  21  Pa.  St.  443.  4.  Ante,  §  651,  et  seq. 

2.  Ante,  §§538,  541;  ante,  §§563,564,        5.  Ante,  §690. 

g69  6.  Ante,  §§  539,  540  and  563. 
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protect  him  in  an  action  thereafter  brought  by  an  assignee 
where  the  garnishee  did  not  know  of  the  assignment  at  the 
time  of  the  rendition  of  judgment  against  him.1  The  judg- 
ment against  the  garnishee  in  such  a  case  is  prima  facie  a  bar 
to  a  subsequent  recovery  on  the  same  instrument  in  the  hands 
of  any  one.  The  law  in  such  cases  constitutes  the  execution 
creditor  an  assignee  of  the  note  and  entitles  him  to  the  pay- 
ment of  the  same  in  the  same  manner  as  though  the  instrument 
had  been  regularly  assigned  to  him  by  the  act  of  the  defendant. 
Were  it  not  so  "there  would  be  the  strange  and  extraordinary 
anomaly  in  a  tribunal  of  justice  committing  an  act  of  in- 
justice by  compelling  a  party  to  pay  twice  on  the  same  engage- 
ment."2 

Furthermore,  where  the  judgment  was  rendered  against  the 
garnishee  before  he  had  knowledge  of  the  assignment,  the  fact 
that  he  has  paid  the  same  after  having  received  notice  of  the 
assignment  does  not  in  any  manner  lessen  the  right  to  com- 
plete the  payment  of  the  judgment  in  garnishment  in  bar  of 
the  subsequent  suit  by  the  assignee.3 

Notwithstanding  the  fact,  however,  that  the  averment  in  the 
garnishee's  answer  of  an  assignment  of  the  instrument  should 
be  a  good  defense  to  a  recovery  against  him  by  the  plaintiff  in 
garnishment,  yet  the  fact  that  such  a  defense  has  been  inter- 
posed without  success  will  constitute  no  defense  to  an  action 
thereafter  brought  by  the  assignee  of  the  instrument.4 

§  716.  Judgment  without  notice  of  assignment  is  no  pro- 
tection.— It  being  the  duty  of  the  garnishee  to  bring  to  the  at- 
tention of  the  court  the  fact  of  the  assignment  of  the  instru- 
ment on  which  the  suit  is  brought,  no  matter  at  what  time  he 
learns  the  same,  if  before  judgment  is  rendered,5  the  payment 

1.  Newman  v.  Manning,  79  Ind.  218;  Iowa  535;  Matthews  v.  Houghton,  11 

King  v.  Vance,  46  Ind.  246;  Covert  v.  Me.    (2  Fairf.)     377;    Wentworth    v. 

Nelson,  8  Blackf.    (Ind.)  265;  Corn-  Weymouth,  11  Me.  (2  Fairf.)  446. 

well  v.  Hungate,  1  Ind.  156;  Rookerr.  2.  Sessions  v.  Stevens,  1  Fla.  233. 

Daniels,  5  Ind.  519 ;  Shetler  v.  Thomas,  3.  Newman  v.  Manning,  79  Ind.  218. 

16  Ind.  223;   Schoppenhast  v.    Boll-  4.  Gates  v.  Kerby,  13  Mo.  157. 

man,  21  Ind.  280 ;  Richardson  v.  Hick-  5.  Ante,  §  628. 
man,  22  Ind.  244;  McGuirev.  Pitts,  42 
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of  a  judgment  rendered  after  he  has  notice  of  the  assignment 
will  be  no  protection  to  him  from  liability  to  the  assignee  of 
the  instrument  in  a  suit  thereafter  brought.  The  garnishee 
should  have  resisted  the  garnishment  proceeding  by  disclosing 
the  assignment  in  his  answer,  or  by  riling  an  amended  answer 
showing  the  fact  and  requiring  that  the  claimant  should  be 
brought  in  as  an  interpleader.1  If  the  garnishee  makes  but  a 
partial  disclosure  so  that  the  court  has  no  opportunity  to  judge 
of  the  real  merits  of  the  case,  or  the  garnishee  fail  to  have  the 
assignee  brought  in  as  an  interpleader,  where  the  same  may  be 
done,  and  there  be  any  indication  of  collusion  between  the  gar- 
nishee and  the  plaintiff  in  garnishment,  a  judgment  entered 
therein  will  furnish  the  garnishee  no  protection  whatever.2 
His  payment  of  such  a  judgment  would  not  be  in  good  faith 
as  required  by  the  rule.3 

§  717.  Judgment  no  protection  to  an  acceptor  of  a  draft  or 
order. — It  is  a  well  known  rule  of  law,  not  only  applying  to 
bills  of  exchange  but  to  all  drafts  and  orders,  whether  negoti- 
able or  otherwise,  and  whether  written  or  oral,  that  an  order  or 
direction  to  pay  a  certain  fund  to  a  third  person  becomes  an 
absolute  assignment  of  that  fund  to  such  third  person  upon  such 
order  or  direction  being  accepted  by  the  holder  of  the  fund. 
If,  therefore,  one  who  is  made  a  garnishee  in  a  garnishment 
proceeding  have  theretofore  accepted  an  oral  or  written  order 
to  pay  such  fund  to  another  than  the  original  debtor,  he  can 
not  properly  be  held  liable  for  the  payment  of  the  same  to  the 
plaintiff  in  a  garnishment  proceeding  in  an  action  against  the 
principal  defendant,  the  assignor.  The  garnishee  may  neglect 
his  duty  to  disclose  the  effect  of  the  assignment  in  his  answer,* 
and  thereby  cause  a  judgment  to  be  entered  against  him  in 
favor  of  the  plaintiff,  but  the  payment  of  such  judgment  will 

1.  Colvin   v.  Rich,  3  Porter  (Ala.)    v.  Dunlop,  57  Miss.  130;  Weil  v.  Tyler, 
175;  Foster  v.  White,  9  Porter  (Ala.)     38  Mo.  558. 

221 ;  Covert  v.  Nelson,  8  Blackf.  (Ind.)        2.  Bibb  v.  Tomberlin,  1  Duv.  (Ky.) 
265;  Large  v.   Moore,   17  Iowa  258;     186;  Seward  v.  Heflin,  20  Vt.  144. 
Field  v.McKinney, 60 Miss.  763;  Lewis        3.  Ante,  §  713. 

4.  Ante,  §  628. 
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not  relieve  him  from  liability  to  payment  again  of  the  same 
demand  to  the  assignee  of  the  fund.  By  accepting  the  order 
he  became  absolutely  indebted  to  the  assignee  of  the  fund,  and 
permitting  himself  to  be  held  liable  thereafter  by  judgment  in 
garnishment,  and  making  voluntary  payment  thereof,  will  not 
relieve  him  from  such  obligation.1 

§  718.   Judgment  no  defense  when  exemption  not  claimed. — 

It  being  the  duty  of  the  garnishee  to  claim  all  legal  exemj)tions 
for  the  principal  defendant  when  the  latter  is  not  personally 
in  court  to  claim  for  himself  the  exemptions  from  attachment 
to  which  he  is  entitled  to  by  law,2  a  garnishee,  who,  knowing  the 
exempt  character  of  the  garnished  fund  or  property  in  his 
hands,  and  who  fails  to  disclose  that  fact  to  the  court  in  his 
answer,  will  not  thereafter  be  protected  from  his  further  lia- 
bility to  the  principal  defendant,  when  the  latter  brings  suit  to 
recover  such  fund  or  property.8  Knowing  that  a  fund  is  exempt 
from  attachment,  and  failing  to  claim  the  exemption,  is  bad 
faith,4  as  is  also  an  evasive  answer.5  And  a  garnishee,  satis- 
fying a  judgment  entered  thereon,  will  act  at  his  peril.  How- 
ever, a  garnishee  acting  in  good  faith  and  failing  to  claim  an 
exemption  as  of  wages,  not  knowing  the  same  to  be  exempt, 
and  satisfying  the  judgment,  which  is  thereupon  rendered 
against  him,  will  thereafter  be  protected  against  any  further 
claim  urged  by  the  principal  defendant.6 

§  719.  Judgment  no  protection  when  rights  of  others  not 
shown. — The  garnishee  is  under  obligation  to  show  in  his  an- 
swer not  only  that  the  fund  has  been  assigned  or  is  exempt, 
but  must  disclose  all  facts  relative  to  the  interest  of  strangers 
to  the  suit,  whether  the  same  be  existing  liens,7  equities  under 

1.  Montague   v.   Myers,   11    Heisk.        4.  Smith  v.  Dickson,  58  Iowa  444. 
(Tenn.)  539.  5.  Work  v.  Brown,  38 Neb.  498, 56  N. 

2.  Ante,  §  629.  W.  Rep.  1082. 

3.  Smith  o.  Dickson,  58  Iowa  444;        6.  Turner  v.  Sioux  City  &  Pacific  R. 
Work  v.  Brown,  38  Neb.  498,  56  N.  W.  R.  Co.,  19  Neb.  241. 

Rep.  1082 ;    Turner  v.  Sioux  City  &        7.  Ante,  §  627. 
Pacific  R.  R.  Co.,  19  Neb.  241. 
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special  contract,1  or  any  other  interest  whatever  ;  after  which 
such  claimants  may  interplead  as  parties  and  have  their  rights 
adjudicated.2  A  garnishee  had  in  his  possession  chattels  to  be 
sold  for  the  benefit  of  the  holder  of  a  mortgage  thereon.  He 
was  made  a  garnishee  in  a  suit  against  the  owner  and  paid  the 
fund  without  disclosing  in  his  answer  the  facts  of  the  case  as 
they  existed.  He  was  not  thereafter  permitted  to  set  up  such 
payment  in  defense  of  an  action  against  him  brought  by  the 
holders  to  recover  the  proceeds  of  the  property.3  A  garnishee 
who  showed  by  his  answer  that  his  indebtedness  to  the  princi- 
pal defendant  was  not  to  him  individually,  but  to  him  as  guard- 
ian, without  further  resisting  the  force  of  the  process,  was  not 
thereafter  permitted  to  set  up  such  payment  in  defense  of  an 
action  brought  by  a  true  owner  of  the  fund.4  The  payment 
was  not  compulsory.5 

The  garnishee  will,  however,  be  protected  in  the  payment  of 
a  judgment,  which,  though  rendered  against  a  fund  ordinarily 
exempt  from  attachment  and  execution,  was  nevertheless  ren- 
dered for  necessaries;  as  where  he  was  in  possession  of  a  fund 
belonging  to  a  minor  and  the  principal  defendant  (the  guard- 
ian) was  held  liable  in  a  prior  suit  for  the  board  of  his 
ward,  who  was  the  owner  of  the  fund.6 

§  720.  Judgment  no  protection  when  entered  upon  a  willful 
default. — The  garnishee  is  required,  by  the  writ  served  upon 
him,  to  make  answer  as  directed,  touching  his  liability  to  the 
principal  defendant  named  therein,  and  notwithstanding  the 
fact  that  he  is  merely  a  stakeholder  indifferent  to  both  parties, 
it  is  his  duty  to  make  a  full  disclosure  of  the  facts  in  the  case 
that  the  legal  rights  of  both  may  be  preserved.  Therefore,  if 
he  makes  willful  default  in  not  interposing  an  answer  as  re- 
quired by  the  writ,  he  neglects  his  duty  to  both  the  plaintiff 
and  the  defendant,  and  will  not  be  relieved  from  liability  by 
the  satisfaction  of  a  judgment  rendered  against  him  on   such 

1.  Ante,  §  644.  4.  Horton  v.  Grant,  56  Miss.  404. 

2.  Ante,  §§  671-677.  5.  Ante,  §  711. 

3.  Smith  v.  Ainscow,  11  Neb.  476.  6.  Woods  v.  Milford,  etc.,  Savings 

Inst.,  58  N.  H.  184. 


1164        garnishee's  protection  from  other  suits.        §  7 "21 

default.  If  he  have  notice  of  an  assignment  of  the  fund  and 
judgment  is  rendered  against  him  in  default  of  answer,  he  may 
nevertheless  be  held  liable  upon  the  same  demand  when  urged 
by  the  assignee.1 

§  721.   Extent  to  which  pending  suit  protects  the  garnishee. 

— A  distinction  is  noticeable  between  suits  begun  before  gar- 
nishment and  suits  begun  subsequent  to  garnishment.  Actions 
begun  upon  the  debt  prior  to  the  garnishment  are  more  apt  to 
be  fatal  to  the  proceeding,  because  the  court  having  acquired 
jurisdiction  in  them  first,  they  will  naturally  be  shown  in  de- 
fense to  the  garnishment  and  have  been  hereinbefore  consid- 
ered when  treating  of  defenses  to  garnishment  proceedings.2 

There  are  three  general  doctrines  regarding  the  liability  of 
a  garnishee  in  a  suit  against  him  upon  the  same  demand  for 
which  he  is  garnished.  One  class  of  cases  holds  that  the 
pendency  of  a  prior  suit  by  the  principal  defendant  may  be 
shown  by  the  garnishee  in  bar  of  the  garnishment  proceeding.3 
But  a  much  larger  class  maintains  that  the  pendency  of  a 
garnishment  is  not  matter  to  be  pleaded  in  bar,  but  that  the 
same  may  be  shown  in  abatement  only  because  payment  alone, 
or  discharge  of  the  liability,  is  the  only  proper  matter  to  be 
pleaded  in  bar,  and  that  before  garnishment  can  be  pleaded  in 
bar  judgment  entered,  and  execution  issued  thereon,  making  the 
liability  absolute,  must  be  shown.* 

Still  other  cases  on  two  sound  principles  of  law:  (1)  that 
the  property  and  effects  of  a  debtor  should  be  applied  to  the 
payment  of  his  creditors,  and  (2)  that  a  plaintiff  should  not  be 

1.  Wardle  v.  Briggs.  131  Mass.  51S;  chell,  23  Mich.  3S2;  Yazoo  A  M.V.  B. 
Whipple  v.  Bobbins,  97  Mass.  107.  Co.  v.  Fulton,  71  Miss.  3S5,  14  So.  Eep. 

2.  Ante,  §  660.  271 ;  Nevins  v.  Rockingham  Mat.  Fire 

3.  Noble  v.  Merrill,  48  Me.  140 ;  Bal-  Ins.  Co.,  25  N.  H.  (5  Fost.)  22  ;  Coates 
timore.  etc.,  B.  Co.  v.  May,  25  Ohio  r.  Boberts,  4  Bawle  (Pa  J  100;  Irvine 
St.  347  v.  Lumbermen's  Bank.  2  Watts  &  S. 

4.  Crawford  v.  Clute,  7  Ala.  157;  (Pa.)  190;  Lowry  v.  Lumbermen's 
Phleger  v.  Ivins,  5  Harr.  (DeO  118;  Bank.  2  Watts  &  S.  (Pa.)  210;  McBee 
Clise  v.  Freborne.  27Iowa280;  Brown  r.  Brown,  45  Tex.  503;  Cheongwo  v. 
v.  Somerville,  8  Md.  444:    Grosslight  Jones,  3  Wash.  Cir.  Ct.  359. 

v.  Crisup,  58  Mich.  532 ;  Near  v.  Mit- 
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thrown  out  of  court  because  the  same  demand  is  sought  to  be 
applied  to  the  satisfaction  of  another  pretended  debt  which  has 
not  yet  been  legally  determined,  recommend  the  practice  of 
continuing  the  one  case  until  the  garnishment  proceeding  is 
determined  and  then  rendering  judgment  as  may  best  protect 
the  several  parties;  or  if  the  cause  is  not  continued,  that  exe- 
cution on  the  judgment  entered  be  stayed  until  the  judgment 
plaintiff  can  procure  the  judgment  defendant  to  be  released 
from  the  garnishment.1  To  sustain  this  position  one  court 
says:  "We  think  it  furnishes  an  occasion,  a  most  fitting  oc- 
casion, for  modeling  the  judgment  so  as  to  stay  the  execution 
for  a  proper  amount  of  the  debt  so  long  as  is  necessary  for  the 
garnishee's  protection."2 

When  a  subsequent  suit  is  brought  against  the  garnishee 
upon  the  debt  by  a  person  other  than  the  principal  defendant 
in  the  garnishment,  the  fact  of  the  pendency  of  the  garnish- 
ment proceeding  is  not  proper  subject-matter  for  a  common 
law  plea.  The  common  law  did  not  contemplate  such  a  con- 
tingency, but  provided  for  the  pleading  of  pending  suits  be- 
tween the  same  parties.  Attachment  is  unknown  to  the  com- 
mon law.  However,  the  fact  remains  that  the  garnishee 
should  not  be  held  liable  to  two  payments  of  the  same  demand, 
and  one  court  maintains  that  the  proper  course  is  to  set  up  the 
fact  of  the  pendency  of  the  garnishment  in  an  affidavit  and 
move  for  a  stay  of  proceedings  until  the  garnishment  process 
shall  have  been  determined.3 

When  one  suit  is  pending  against  the  garnishee  another 
garnishment  proceeding  against  him  must  of  necessity  be 
stayed  until  there  is  a  determination  of  the  first  garnishment, 
because  one  court  having  acquired  jurisdiction  another  court 
can  not  obtain  it  while  the  matters  remain  undetermined  in 
the  first  court.4     This  rule  is  also  applied  when  one  garnish- 

1.  Crawford   v.   Clute,    7   Ala.  157;  2.  Shealy  r.  Toole,  56  Ga.  210. 

Crawford  r.  Slade,  9  Ala.  887;    Me-  3.  McKeon  v.   McDermott,  22  Cal. 

Donald  v.  Carney.  8  Kans.  20;  Shealy  667. 

p.  Toole,  56  Ga,  210;  Yazoo  cV-   M.  V.  4.  Brickey  v.  Davis,  9  111.  App.  362. 
R.  Co.   v.  Fulton,  71  Miss.  385  14  So. 
Rep.  271;  Jones  v.  Wood,  30  Vt.  268. 
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ment  proceeding  is  pending  in  one  state  and  a  subsequent 
garnishment  proceeding  is  begun  in  another  state.  Any  judg- 
ment which  may  be  rendered  against  him  in  the  latter  state 
must  be  subject  to  the  condition  that  no  execution  be  taken 
out  under  it  until  the  garnishee's  liability  under  the  proceed- 
ings in  the  other  state  are  ascertained.1 

§  722.  Judgment  in  another  state  is  a  protection. — No  rule 
of  law  is  better  established  than  that  a  judgment  entered  by  a 
court  having  jurisdiction  of  both  of  the  parties  and  the  subject- 
matter  will  be  binding  until  the  same  is  reversed  or  overruled. 
This  rule  is  followed  to  the  extent  that  the  judgments  of  the 
courts  of  one  state,  procured  according  to  its  laws  in  an  action 
previously  begun,  and  often  against  one  who  is  a  non-resident 
thereof,  will  be  respected  by  the  courts  of  another  state.  A 
judgment,  even  in  a  foreign  attachment,  is  conclusive  as  to  all 
matters  of  right  and  title  to  property  within  its  jurisdiction  de- 
cided by  such  court.  Consequently  where  one  has  been  held 
as  a  garnishee  in  one  state  and  has  there  satisfied,  in  full  or 
in  part,  the  judgment  rendered,  he  will  be  protected  from  a 
second  liability  for  the  same  in  a  suit  brought  in  another  state, 
when  the  facts  of  the  foreign  judgment  are  properly  brought 
to  the  attention  of  the  court.2 

This  rule  is  adhered  to  to  the  extent  that  an  employer,  held 
liable  in  garnishment  in  one  state,  will  not  generally  be  again 
held  liable  in  another  state,  although  the  wages  garnished  are 
exempt  from  garnishment  by  the  laws  of  the  latter  state.3   The 

1.  Broadnax  v.  Thomason,  1  La.  Spring,  11  Serg.  &  R.  (Pa.)  188; 
Ann.  382.  Stearns  v.  Wrisley,  30  Vt.  661. 

2.  Barrow  v.  West,  23  Pick.  (Mass.)  The  judgment  must  of  necessity  be 
270;  Gunn  v.  Howell,  35  Ala.  144;  valid,  Loringu.  Folger,  7Gray(Mass.) 
Aliens.  Watt,  79  111.  284;  Taylor  v.  505;  ante,  §707,  and  not  void,  ante, 
Phelps,  1  Har.  &  G.  (Md.)  492;  Bax-  §708,  and  must  have  been  satisfied 
ley  v.  Linah,  16  Pa.  St.  241;  Whip-  under  compulsion  and  not  voluntarily 
pie  v.  Robbins,  97  Mass.  107;  Mer-  paid.  Stearns  v.  Wrisley,  30  Vt.  661 ; 
iam    v.   Rundlett,   13    Pick.    (Mass.)  ante,  §711. 

511 ;  Cochran  v.  Fitch,  1  Sand.  Ch.  3.  Gray  v.  Delaware  and  Hudson 
(N.  Y.)  142;  Moore  v.  Spackman,  12  Canal  Co.,  5  Abb.  (N.  Y.)  N.  Cas. 
Serg.   &  R.  (Pa.)  287;   Updegraff  v.     131. 
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exemption  laws  affect  the  remedy  and  are  therefore  usually- 
applied  according  to  the  laws  of  the  state  in  which  the  action 
is  brought.1 

On  the  principle,  however,  that  the  courts  of  one  state  can 
only  bind  the  persons  and  property  within  its  territorial  juris- 
diction, some  courts,  sustained  by  English  authority,  have 
held  contrary  to  what  is  now  the  accepted  doctrine  of  the 
American  courts  as  above  stated,  and  maintain  that  a  judg- 
ment in  one  state  without  personal  notice  to,  or  personal  sum- 
mons or  appearance  of,  the  defendant  has  no  extra-territorial 
validity  and  will  not  be  binding  in  any  other  state.2  For  the 
protection  of  laborers  and  their  families  it  is  still  sometimes 
held  that  a  garnishee  held  liable  in  one  state  for  wages  exempt 
in  both  states,  when  the  principal  defendant  is  not  personally 
in  court,  will  not,  in  such  latter  state,  be  protected  from  a 
subsequent  recovery  thereof  by  the  principal  defendant.3 
These  holdings  are  also  upon  the  principle  that  the  garnishee 
is  only  protected  when  he  discloses  the  exempt  character  of 
the  fund  as  he  is  by  the  law  required  to  do.4 

Furthermore,  the  satisfaction  of  a  foreign  attachment  to  be  a 
protection  to  the  garnishee  must  have  been  entered  upon  a  full 
and  fair  disclosure;  otherwise  it  would  not  be  either  compul- 
sory,5 or  in  good  faith.6  And,  therefore,  if  such  judgment  was 
rendered  against  the  garnishee  upon  his  denial  of  a  fact  which, 
if  disclosed,  would  have  prevented  him  from  being  charged  by 
the  laws  of  that  state,  the  satisfaction  of  that  judgment  will 
afford  no  protection  from  a  subsequent  demand  for  the  same 
fund  when  urged  by  the  non-resident  principal  defendant  or 
his  assignee.7 

1.  Ante,  §  629.  4.  Ante,  §§  718  and  629. 

2.  Moore  u.Gennett,2Tenn.Chy.375.        5.  Ante,  §711. 

3.  Terre    Haute   and     I.    R.  Co.   v.        6.  Ante,  §712. 

Baker,  122  Ind.  433,  24  N.  E.  Rep.  83 ;        7.  Wilkinson  v.  Hall,  6  Gray  (Mass.) 
Terre  Haute  and  I.  R.  Co.  v.  Baker,    568. 
4  Ind.  App.  66,  30  N.  E.  Rep.  431; 
ante,  §629. 

Att.  74 
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§  723.  Judgment  no  protection  unless  an  execution  may  be 
issued. — No  judgment  is  a  protection  to  a  garnishee  against 
further  liability,  unless  such  judgment  will  compel  him  to  pay 
the  indebtedness;  because  if  this  were  not  so  he  would  be 
entirely  relieved  from  the  payment  of  his  debt.  Therefore, 
even  though  some  courts  may  hold  a  valid  judgment  equivalent 
to  payment  in  the  sense  that  it  may  be  pleaded  in  defense  in  a 
further  action,1  yet  no  court  will  hold  an  unpaid  judgment  a 
defense  to  the  garnishee  in  a  subsequent  action  unless  execu- 
tion may  issue  upon  such  judgment.  Consequently  although 
the  prior  judgment  may  have  been  perfectly  valid,  yet  if  the 
plaintiff  have  neglected  to  have  his  execution  issued  until  the 
time  therefor  has  expired  and  the  time  within  which  a  scire 
facias  may  be  sued  out  to  renew  the  judgment  has  also  expired, 
the  garnishee  may  be  held  liable  in  a  subsequent  action  brought 
to  recover  the  same  demand;  because  he  is  no  longer  liable  in 
the  first  judgment  in  garnishment.2 

Proof  of  satisfaction  of  judgment. — An  execution  returned 
satisfied  fully  discharges  the  judgment  entered  in  the  cause. 
Therefore,  if  the  garnishee  is  thereafter  sued  by  the  principal 
defendant  or  his  assignee  on  the  same  demand,  or  if  a  garnish- 
ment is  sued  out  on  a  judgment  so  satisfied,  the  production  of 
the  execution  satisfied  will  be  sufficient  to  quash  the  pending 
suit  or  proceeding.8 

§  724.  Judgment  not  conclusive  of  amount  of  indebtedness 
to  defendant. — A  judgment,  especially  when  satisfied,  may  be 
conclusive  between  the  garnishee  and  the  principal  defendant 
to  the  extent  of  such  judgment,  as  in  the  preceding  sections 
shown,  but  it  is  an  equally  well  established  principle  that  the 
judgment  is  not  conclusive  of  the  amount  that  was  due  from 
the  garnishee  to  the  principal  defendant.  The  judgment  is 
not  res  adjudicata  between  the  garnishee  and  the  principal  de- 

1.  Ante,  §709.  Regarding    the    expiration   of    the 

2.  Burnap     v.     Campbell,    6    Gray  time    in    which  scire  facias   may  be 
(Mass.)    241 ;    Fuller  v.  Rice,  4  Gray  sued  out  to  revive  the  judgment,  see 
(Mass.)    343;    Flower    v.    Parker,    3  Fuller  v.  Rice,  4  Gray  (Mass.)  343. 
Mason  (U.  S.)  247.  3.  Thompson  v.  Wallace,  3  Ala.  132, 
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fendant  to  such  an  extent  as  to  preclude  the  principal  defend- 
ant from  thereafter  showing  that  a  greater  amount  is  due  than 
was  admitted  by  the  garnishee  in  the  attachment  proceeding. 
It  has  been  determined  that  so  much  was  due  as  the  garnishee 
has  admitted,  but  the  question  of  further  liability  has  not  been 
decided,  for  the  question  has  not  been  raised  requiring  such 
determination,  and  the  judgment  in  garnishment  is  only  res 
adjudicata  to  that  extent.  If  it  were  otherwise  it  would  be 
within  the  power  of  the  garnishee  to  relieve  himself  from  lia- 
bility to  his  creditor  by  admitting  a  smaller  amount  of  indebt- 
edness than  he  did  in  fact  owe.1 

Not  conclusive  of  off-set.— On  the  same  principle  a  judgment 
regarding  the  set-off,  which  is  claimed  by  the  garnishee,  is  not 
res  adjudicata  between  him  and  the  principal  defendant,  but 
his  right  thereto  may  thereafter  be  questioned  in  a  subsequent 
suit  brought  by  the  defendant  or  his  assignee.2 

§  725.  Judgment  discharging;  garnishee,  no  defense  to  suit 
by  defendant.— On  the  principle  last  above  stated  that  the  judg- 
ment entered  in  a  garnishment  suit  is  not  res  adjudicat a  between 
the  garnishee  and  the  principal  defendant,  except  as  to  the 
amount  admitted  by  the  garnishee  and  determined  by  the  court 
to  be  due,  a  judgment  discharging  the  garnishee  may  not  be 
shown  by  him  as  a  fact  in  defense  to  an  action  thereafter 
brought  against  him  by  such  principal  defendant  or  his  as- 
signee on  the  same  demand.  Such  judgment  is  only  decisive 
of  the  garnishment  plaintiff's  right  to  require  payment  of  the 
garnishee,  and  the  defendant  or  his  assignee  may  thereafter 
proceed  in  an  action  at  law  against  the  person  that  was  pro- 
ceeded against  in  garnishment,  in  the  same  manner,  and  to  the 
same  effect,  as  though  no  such  garnishment  proceedings  had 
ever  been  instituted.3 

1   Cameron  v.  Stollenwerck,  6  Ala.  v.   Bullitt,   35  Pa.  308;    Breading  v. 

704;  Barton*.  Allbright,  29  Ind.  489;  Siegworth,    29   Pa.    St.    396;    Ruff*. 

Robeson  v.  Carpenter,  7  Martin  (La.)  Ruff,  85  Pa.  St.  333;  Baxter  v.  Vin- 

N    S  30;  Groves  v.  Brown,  11  Mass.  cent,  6  Vt.  614. 

334 ;  Brown  v.  Dudley,  33  N.  H.  511 ;  2.  Smith  v.  Stearns,  19  Pick.  (Mass.) 

Puffer    v.    Graves,    26     N.    H.    256;  20. 

Drew  v.  Towle,  27  N.  H.  412;  Tarns  3.  Webster  v.  Adams,  58  Me.  <J17; 
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§  726.  Judgment  protects  garnishee  from  further  liability 
at  suit  of  the  plaintiff—  On  the  principle  that  the  judgment 
in  garnishment  is  res  adjudicata  between  the  garnishee  and  the 
plaintiff,  the  latter  can  not  thereafter  maintain  an  action  on  the 
case  against  the  garnishee  for  having  obtained  his  discharge 
by  making  false  and  fraudulent  representation  in  his  answer, 
and  by  fraudulent  collusion  between  himself  and  the  principal 
defendant.1 

§  727.  Judgment  no  protection  against  a  suit  by  other  per- 
sons— Exception. — It  is  a  self-evident  proposition  that  no  judg- 
ment is  res  adjudicata  as  to  matters  which  have  not  been  ad- 
judicated. The  rights  of  no  person  are  res  adjudicata  unless 
such  person  has  been  a  party  to  the  proceedings  legally  de- 
termined by  the  court.  Therefore  where  property  or  effects 
have  been  attached  in  the  possession  of  the  garnishee,  as  the 
property  of  the  principal  defendant,  a  judgment  rendered  to 
that  effect  will  not  be  conclusive  against  a  person  who  claims 
adversely  to  such  principal  defendant  and  who  has  not  been 
made  a  party  to  the  suit.  If  the  indebtedness  was  not  to  the 
principal  defendant,  judgment  against  the  garnishee  will  not 
bind  his  actual  creditors.2  They  may  thereafter  bring  suit 
against  him,  or  their  creditors  may  bring  garnishment  against 
the  garnishee.3  On  this  principle,  if  one  is  a  garnishee  in  two 
suits  and  by  agreement  with  the  first  garnishing  creditor  a  de- 
fendant pays  the  debt  before  the  cause  has  proceeded  to  judg- 
ment, there  will  be  no  adjudication  of  the  rights  of  the  parties, 
and  the  second  garnishing  creditor,  who  was  not  a  party  to  the 
arrangement,  may  proceed  to  judgment,  provided  his  writ  is 
served  prior  to  the  settlement.4  If  the  writ  was  not  served 
prior  to  such  a  settlement  there  will  be  no  indebtedness  from 
the  garnishee  to  the  principal  defendant  at  the  time  of  the 
service,  as  required  by  the  rule.5 

Puffer  v.  Graves,  26  N.  H.  256;  Ruff  530,   53   N.  W.  Rep.  900;    Adams  v. 

v.  Ruff,  85  Pa.  St.  333.  Filer,  7  Wis.  306. 

1.  Lyford  v.  Demerritt,  32  N.  H.  234.  3.  Breading  v.  Siegworth,  29  Pa.  St. 

2.  First    Nat.   Bank  v.   Mellen,  45  396. 

Mich.  413 ;  Wilson  v.  Groelle,  83  Wis.        4.  Wilder  v.  Weatherhead,  32  Vt.765. 

5.  Ante,  §  476. 
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The  principle  above  stated  is  applicable  where  a  garnishee 
is  held  liable  on  a  joint  note  or  other  joint  indebtedness,  in  a 
suit  against  one  of  the  joint  owners.  The  judgment  of  the 
court  thereon  is  not  res  adjudicata  as  to  the  owner  not  made  a 
party  to  the  suit.1 

Exceptions. — It  seems  that  not  only  an  assignee  of  past-due 
paper,  who  is  by  the  law  merchant  chargeable  with  a  notice  of 
all  the  equities  existing  against  the  instrument,2  but  that  an 
indorsee  of  a  negotiable  instrument  not  due,  who  has  actual 
notice  of  the  pending  garnishment  at  the  time  he  takes  the  in- 
strument, takes  it  subject  to  the  rights  of  the  attaching  cred- 
itor, and  that  if  judgment  is  rendered  in  the  latter's  favor  in 
the  garnishment,  and  the  garnishee  satisfy  the  same,  he  may 
thereafter  plead  such  judgment  in  bar  of  an  action  brought 
against  him  by  the  indorsee  of  the  note.3  The  rule  above 
stated  likewise  has  no  application  where  the  third  person 
claiming  an  interest  in  the  property  or  effects  garnished  has  in- 
terposed an  interpleader;4  or  where  the  disclosed  claimant  has 
been  compulsorily  brought  in,  or  adjudged  in  default,  where 
he  has  not  filed  an  interpleader  in  the  case,  in  states  where  the 
claimant  can  be  compelled  to  interplead  or  be  adjudged  in  de- 
fault for  a  failure  so  to  do.  In  this  case  the  third  person,  having 
been  made  a  party  to  the  proceeding,  has  had  his  day  in  court, 
and  the  matters  determined  will  be  res  adjudicata  as  to  him. 

1.  Hirth  v.  Pfeifle,  42  Mich.  31.  3.  Glanton  v.  Griggs,  5  Ga.  424. 

2.  Ante,  §  564,  et  seq.  4.  Ante,  §  671. 
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A 

ABANDONMENT, 

by  keeper,  effect  of,  257. 
expulsion  of  keeper  is  not,  207. 
of  part  of  property  by  officer,  269. 

See  Dissolution. 

ABANDONMENT  OF  POSSESSION, 
dissolves  attachment,  329. 
by  bailee,  dissolves  attachment,  269. 
by  officer,  generally,  256. 
what  is,  257. 
what  is  not,  259. 
by  officer,  when  justified,  2&„. 
by  officer,  admits  second  levy,  260. 
liability  of  officer  for,  243,  250. 
when  enforced,  its  effect,  259. 
by  bailee,  what  is,  269. 

ABANDONMENT  OF  LIEN, 

surrender  of  possession  through  trickery  is  not,  207. 
when  keeper  of  property  departs,  207,  note. 

ABATEMENT,  PLEA  IN, 
when  to  be  filed,  351. 
in  attachment  generally,  445. 
for  want  of  affidavit,  339. 
for  insufficient  affidavit,  149. 
for  variance  in  affidavit,  134. 
questions  defects  in  affidavit,  152. 
for  want  of  bond,  349,  note, 
for  want  of  bond  in  attachment,  154. 
when  to  be  filed  for  want  of  bond,  177. 
bond  executed  without  authority,  170. 
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ABATEMENT,  PLEA  IN—  Continued. 

bond  not  filed  in  proper  time,  154. 

preferable  to  motion  to  quash  for  insufficient  bond,  170. 
for  insufficient  bond  better  than  motion,  177. 
for  insufficient  writ  of  garnishment,  605. 
for  levy  by  incapacitated  officer,  201,  note, 
because  levy  made  through  fraud,  207. 
omission  to  make,  waives  insufficiency  of  bond,  178. 
waived  by  answer  to  the  merits  in  Missouri,  221,  note, 
waives  right  to  ask  for  dissolution,  345. 
not  waived  by  filing  answer,  445,  note, 
appearance  of  defendant  on,  its  effect,  217. 
to  deny  right  of  attachment  evidence,  burden  of  proof,  353. 
to  deny  ground  for  attachment,  349. 
withdrawal  of,  will  not  affect  attachment  lien,  322. 
by  one  member  of  partnership,  48. 
how  affected  by  bond  to  redeliver,  288. 
showing  prior  recovery,  488. 
trial  of  issues  on,  352. 

amendment  of  irregularities  while  pending,  356. 
when  to  be  filed  by  defendant  in  garnishment,  667. 
a  defense  by  garnishee,  623,  note, 
by  garnishee  on  traverse,  660. 
for  non-joinder  of  garnishees,  524. 
for  misjoinder  of  garnishees,  525. 
by  garnishee  for  suit  pending,  590. 
in  garnishment  by  defendant  for  suit  pending,  665. 
See  Plea  in  Abatement. 

ABODE. 

See  Residence. 

ABOUT, 

as  affecting  grounds  for  attachment,  106. 

ABOUT  TO  ABSCOND, 

no  ground  for  attachment,  88,  note. 

ABOUT  TO  REMOVE, 

steam-boat  making  regular  trips  not  attachable,  for  that  reason,  29. 

ABSCOND, 

definition  of,  as  ground  for  attachment,  147. 

ABSCONDING, 

ground  for  attachment,  averment  of  in  affidavit,  147. 
compared  with  "concealed,"  88,  89. 
and  absent  compared,  87. 
what  is,  as  to  partners,  88. 
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ABSCONDING—  Continued. 

by  one  member  of  a  partnership,  attachment  because  of,  48. 
what  is  a  denial  of,  353,  note, 
proof  of,  88. 

ABSCONDING  DEBTOR, 
definition  of,  88. 
ground  for  attachment,  87. 
scarcely  entitled  to  exemption,  64. 
when  entitled  to  exemption,  73. 

ABSENCE, 

as  ground  for  attachment,  87. 
not  an  absconding,  88. 
temporary,  not  non-residence,  90. 
temporary,  effect  of,  91. 

ABUSE  OF  PROCESS, 

bringing  action  in  another  state  is  not,  360,  note. 

what  is,  206. 

recovery  of  exemplary  damages  for,  188,  note. 

judgment  against  officer  for,  400. 

when  officer  liable  for,  386. 

ABSENT, 

definition  of  the  term,  87. 

and  "  absconding  "  compared,  87. 

ACCEPTANCE, 

by  assignee  necessary  to  validity,  614. 

of  bond  to  release,  liability  of  officer  regarding,  393. 

of  written  order  makes  it  an  assignment,  537,  note. 

ACCEPTED   DRAFTS, 

garnishment  of,  574. 

ACCEPTED   ORDER, 

becomes  assignment  of  wages,  556,  note. 

i 

ACCEPTOR, 

of  draft,  liability  of,  after  judgment  in  garnishment,  717. 

ACCOMMODATION,   BAILEE, 

as  a  garnishee,  577. 

ACCOUNTS, 

necessity  of  showing  in  answer,  628,  note. 

ACCOUNT   BOOKS, 

levy  of  attachment  upon,  208. 
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ACKNOWLEDGMENT  OF  SURETIES, 

to  bond  to  pay  judgment,  303. 

ACT  OF    GARNISHEE, 

can  not  aid  garnishment,  485. 

ACTION, 

attachment  considered  as,  4,  note  1. 

and  "attachment"  not  synonymous,  183. 

who  must  bring  an  attachment,  76. 

by  attachment,  a  money  demand  alone  will  support,  12. 

by  attachment,  what  demand  will  support,  12. 

attachment  demand  necessary  to  the  support,  when  the  debt  not  due,  20. 

demand  necessary  to  support,  pending  appeal  from  justice's  judgment 
is  not,  16. 

when  it  will  lie  on  debt  not  due,  attachment  only  allowed,  20. 

on  note  will  support  attachment,  14. 

on  contract,  damage  for  loss  of  goods  is  not  within  the  meaning  of  stat- 
utes, 16. 

on  contract,  demand  between  partners  is  not,  16. 

on  contract,  not  changed  in  its  nature  by  fraud,  16. 

on  contract,  pending  appeal  from  justice's  judgment  is  not,  16. 

on  contract,  in  form  will  support  attachment  though  the  cause  be  for 
tort,  16. 

on  contract  the  basis  of  attachment,  14. 

on  contract  implied  will  not  support  attachment,  16. 

on  contract  made  outside  of  state  when  will  support  attachment,  17. 

on  contract  necessary  to  support  attachment,  16. 

ex  contractu  the  basis  of  attachment,  12  and  13. 

in  form  ex  contractu  will  support  attachment  though  the  cause  be  ex 
delicto,  27. 

transitory,  corporations  liable  to  garnishment  in,  492. 

against  plaintiff  for  liability  beyond  covenant  of  bond,  358. 

against  plaintiff  for  wrongful  attachment  when  it  accrues,  366. 

commencement  of,  what  is,  215. 

commencement  of,  on  redelivery  bond,  294. 

commencement  of,  when  issuance  of  writ  is,  199. 

commencement  of,  against  receiptor,  when  demand  unnecessary,  278. 

local,  suit  for  wrongful  attachment  is,  360. 

when  it  will  lie  on  redelivery  bond,  294. 

when  it  accrues  on  bond  to  pay  judgment,  307. 

when  it  accrues  on  redelivery  bond,  294. 

when  it  accrues  against  officer  for  failure  to  turn  over  proceeds,  397. 

when  it  survives,  83. 

where  begun,  against  inhabitant  of  United  States,  84. 

survival  of,  continues  attachment  lien,  where,  332. 

cause  of,  accruing  to  officer  on  the  receipt,  274. 

form  of,  against  officer  for  tortious  levy,  386. 


INDEX.  1317 

[Beferences  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.} 
ACTION— Continued. 

form  of,  plaintiff  liable  in  what,  for  wrongful  attachment,  361. 

of  assumpsit,  when  officer  liable  to  for  making  levy,  386. 

against  sureties,  on  redelivery  bond,  294. 

against  sureties,  form  of  ex  contractu  only,  184. 

by  officer,  upon  receipt  taken  by  deputy,  279. 

upon  receipt,  268. 

for  possession  by  receiptor,  265. 

joint,  on  bond  to  pay  judgment,  309. 

limitation  of,  against  plaintiff  for  acts  of  officer,  362. 

bar  to,  garnishment  is  not  to  one  on  same  demand,  488. 

bar  to,  a  special  judgment  in  attachment  is  not,  452. 

bar  to,  a  general  judgment  in  attachment  is,  452. 

ACTION  AGAINST  OFFICER, 

must  be  by  suit,  not  by  rule,  392. 

for  tortious  attachment,  parties  to,  386. 

See  Liability  of  Officer. 

ACTION  AGAINST  RECEIPTOR, 
generally,  274. 
when  it  accrues,  276. 
who  may  maintain,  279. 

may  be  maintained  by  person  authorized  to  serve  writ,  279. 
when  it  will  not  lie,  275. 
when  demand  first  necessary,  276. 
when  demand  unnecessary,  278. 
form  of,  280. 
pleading  in,  281. 
proof  necessary  to  sustain,  282. 
when  assignee  may  bring,  279. 
defense  in,  283. 

judgment  in,  generally,  283,  284. 
fees  and  costs  in,  285. 

ACTION  AT  LAW, 

necessary  to  garnishee's  liability,  475. 
ACTION  FOR  DAMAGES, 

when  statute  not  complied  with,  8. 
against  fraudulent  attacher,  410,  note. 

ACTION  FOR  INTERFERENCE, 
with  officer's  possession,  261. 

See  Officer. 

ACTION  FOR  MALICIOUS  ATTACHMENT, 

when  to  be  begun,  375. 
pleadings,  376. 
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ACTION  FOR  MALICIOUS  ATTACHMENT—  Continued. 
advice  of  counsel  as  affecting  malice,  373. 
what  may  be  shown  in  defense,  380. 

defense  that  attachment  was  not  without  probable  cause,  381. 
defense  that  attachment  was  not  maliciously  issued,  382. 
proof  in  mitigation  of  damages,  383. 
damages  recoverable  in,  377. 
when  cost  and  attorney's  fees  recoverable,  378. 
when  damage  to  business  and  loss  to  credit  recoverable,  379. 
against  officer,  when  it  will  lie,  384. 
against  officer,  pleading  and  evidence  in,  386,  note. 

ACTION  FOR  WRONGFUL  ATTACHMENT, 

pleading  in,  367. 

where  to  be  begun,  360. 

proof  in,  368. 

measure  of  damages  in,  369. 

ACTION  OF  REPLEVIN, 

to  question  right  of  attachment,  350. 
against  plaintiff  for  wrongful  attachment,  361. 
against  officer  for  wrongful  seizure,  387. 
against  officer  for  levy  on  mortgaged  goods,  387,  note, 
will  not  affect  attachment  lien,  when,  322. 
See  Replevin. 

ACTION  OF  TRESPASS, 

for  intermingling  goods,  210. 
against  officer  for  acts  of  deputy,  385. 
against  officer  for  tortious  levy,  386. 

when  will  lie  against  plaintiff  for  wrongful  attachment,  361. 
See  Trespass. 

ACTION  OF  TRESPASS  ON  THE  CASE, 
for  malicious  attachment,  370. 

See  Trespass  on  the  Case. 

ACTION  OF  TROVER, 

against  officer  for  tortious  levy,  386. 
against  officer  for  seizure  of  stranger's  goods,  387. 
against  officer  for  acts  of  deputy,  385. 

when  will  lie  against  plaintiff  for  wrongful  attachment,  361. 
See  Trover. 

ACTION  ON  ATTACHMENT  BOND, 

when  it  accrues,  183. 

form  of,  182. 

when  defendant  may  maintain,  168. 
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ACTION  ON  ATTACHMENT  BOND—  Continued. 
not  barred  by  judgment  for  defendant,  183. 
plaintiff  otherwise  liable,  357. 

can  not  be  had  by  defendant's  partner;  "case,"  the  remedy,  182. 
intervenor  can  not  maintain,  185. 
when  intervenor  may  bring,  434,  note. 
can  not  be  when  given  by  a  stranger,  169. 
for  erroneous  affidavit,  where,  132. 
when  given  in  another  state,  187. 
presumption  that  writ  legally  issued,  188. 
parties  plaintiff,  185. 
parties  defendant  to,  186. 
pleading  in,  187. 
declaration  in,  187. 
plea  in,  187. 
defenses  in,  187. 
proof  in  defense  to,  188. 
defense  to,  illegality  of  bond  is  not,  188. 
record  in  attachment  as  proof,  189. 
what  may  be  shown  in  rebuttal,  188,  note, 
not  after  suit  for  malicious  attachment,  182. 
in  behalf  of  firm,  172. 

against  agent  or  attorney  individually,  171. 
damage  necessary  to  sustain,  184. 
damages  in,  must  be  proximate  sequence,  184. 
malice  unnecessary,  184. 
recovery  in,  182,  190. 
recovery  in, 
costs  in,  183. 
when  lost,  183. 
liability  of  sureties  in,  183. 

ACTION  ON  INDEMNITY  BOND, 

for  tortious  levy,  207. 

liability  of  sureties  to,  186. 

when  may  be  maintained,  203,  note. 

ACTION  ON  OFFICIAL  BOND. 

See  Liability  of  Officer. 

ACTION  ON  BOND  OF  INTERVENOR, 

generally,  434. 

See  Intervention. 

ACTION  ON  REDELIVERY  BOND, 
when  it  accrues,  294. 
parties  to,  297. 
who  interested  in,  297. 
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action  to  sustain,  299. 
where  to  be  brought,  296. 
plaintiff's  pleadings  in,  298. 
pleas  in,  299. 
defense  to,  300. 
when  forfeited,  289. 
judgment  in,  301. 
appeal  from,  297. 
when  scire  facias  necessary,  295. 
against  surety,  when  it  accrues,  291. 

ACTION  ON  BOND  TO  PAY  JUDGMENT, 

generally,  307. 
form  of,  308. 
parties  to,  309. 
pleadings  in,  310. 
defense  to,  311. 
proof  in,  310. 
damages  in,  312. 

ACTION  ON  JUDGMENT, 

in  attachment,  in  another  state,  6. 

ACTION,  PARTIES  TO, 

against  officer  for  tortious  levy,  386. 

See  Parties. 

ACTION,  REVIVAL  OF, 

in  case  of  death,  682. 

ACTUAL  DAMAGES, 

plaintiff  liable  for  beyond  covenants  of  bond,  357. 
recoverable  in  action  for  mere  wrongful  attachment,  369. 
See  Damages. 

ADDING  NEW  COUNT  TO  DECLARATION, 
will  vacate  attachment,  when,  406,  note. 

ADDITION  OF  A  PARTY, 

effect  on  redelivery  bond,  292. 

effect  upon  bond  to  pay  judgment,  306. 

ADJOURNMENT. 

See  Continuance. 

ADMINISTRATORS, 

can  not  make  answer,  616. 
See  Executors  and  Administrators.     Also  Personal  Representatives. 
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will  not  support  attachment  when,  14,  26. 
See  Bond. 

ADMINISTRATORS  AS  GARNISHEES, 
the  old  rule,  510. 
the  new  rule,  511. 
generally,  532. 
set-offs  by,  624. 

ADMISSIBILITY  OF  EVIDENCE, 

on  trial  of  intervention,  437,  note, 
attachment  record  in  action  on  bond,  189. 
return,  227. 

See  Evidence,  Proof. 

ADVANCES, 

by  common  carrier,  effect  on  attachment,  40. 

on  crops  collectible  by  special  attachment,  25,  note. 

ADVANCE  CHARGES, 

paid  by  common  carriers,  effect  on  attachment,  40. 
See   Common  Carriers. 

ADVERTISING, 

lack  of,  cause  for  dissolution,  392. 

ADVERTISEMENT. 

See  Publication. 

ADVICE  OF  COUNSEL, 

effect  upon  malice  and  want  of  probable  cause,  373. 

AFFIANT. 

See  Affidavit. 

AFFIDAVIT, 

purpose  and  necessity  of,  127. 

necessary  to  jurisdiction,  127,  339. 

lack  of,  cause  for  dissolution,  339. 

lost,  facts  may  be  proved,  152. 

insufficiency  of,  cause  for  dissolution,  339. 

what  must  state,  to  give  court  jurisdiction,  127. 

as  commencement  of  suit  in  attachment,  127. 

when  it  should  be  made,  128. 

must  precede  writ,  192. 

one  for  several  writs,  127. 

sufficiency  of,  131. 

petition  on  oath  equivalent  to,  when,  127,  note,  142. 
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before  whom  to  be  made,  130. 

knowledge  requisite  to  make,  129. 

who  to  make,  128,  129. 

when  may  be  made  by  two  persons,  132. 

execution  of,  who  may  make,  129. 

may  be  made  by  two  persons,  129. 

for  attachment,  when  attorney  may  make,  144. 

of  attorneys,  129. 

by  attorney  in  fact,  129,  note. 

must  show  agency  of  affiant,  132. 

character  of,  shown  in  affidavit,  132. 

must  show  agent's  authority  to  make,  129,  note. 

by  agent,  when  can  not  be  amended,  152,  note. 

presumptions  regarding,  128. 

presumptions  in  favor  of  authority  to  make,  129. 

presumption  in  aid  of  regarding  residence  of  partnership,  132,  note. 

by  agent,  regarding  over  and  above  off-sets,  etc.,  139. 

on  knowledge  and  belief,  129. 

of  agent,  on  information  and  belief,  not  sufficient,  129. 

made  by  agent,  may  state  indebtedness  on  information   and  belief, 

when,  135,  note, 
belief  of  affiant  in  ground  not  sufficient,  110. 
averments  in,  when  on  information  and  belief,  135. 
must  state  source  of  information,  129. 
on  behalf  of  partnership,  129. 
must  show  over  and  above  off-sets,  etc.,  129. 
should  state  names  of  partners,  131. 
form  of  averment  of  justly  indebted,  136. 
necessary  averments,  132. 

for  attachment  of  debt  not  due  must  specify  circumstances,  20. 
variance,  when  fatal,  134. 
date  of,  128. 

what  may  state,  129,  note, 
to  show  intent  to  remove,  106. 
what  must  show  in  case  of  non-residence,  100. 
must  show  grounds  for  attachment,  111. 
one  ground  for  attachment  sufficient,  111. 
averments   of  grounds  for  attachment,  two  grounds  not  inconsistent, 

124,  note, 
for  attachments  on  ground  of  fraud  must  not  be  on  information  and 

belief,  118. 
sufficiency  of,  when  determined,  132. 
to  sustain  motion  to  quash,  353. 

sufficiency  of,  to  sustain  fraudulent  disposal,  etc.,  111. 
of  fraudulent  intent,  what  sufficient,  112. 
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sufficiency  of,  in  action  arising  on  contract  for  the  recovery  of  money 

only,  16,  note, 
of  non-residence  may  be  made  by  attorney,  when,  129. 
of  non-residence,  not  conclusive,  101. 
of  belief  of  non-residence,  101,  note. 

form  of,  should  aver  corporate  character  of  defendant,  84,  note, 
formal  pai'ts  of,  131. 
signature  of,  by  whom,  jointly,  131. 
signature  to  may  be  added  by  amendment,  152. 
verification  of,  by  attorney,  when,  129,  note, 
not  sworn  to,  renders  judgment  void,  127. 
attestation  of,  before  officer,  131,  note, 
jurat  to,  may  be  added  by  amendment,  152. 
clerical  errors  in  may  be  amended,  152,  note, 
aided  by  deposition,  when,  150,  note, 
when  deposition  can  be  used  only  as  an,  353,  note, 
irregularities  in,  does  not  affect  bond  to  pay  judgment,  303. 
on  intervention  generally,  433. 
denial  of  truth  of,  how  made,  349. 
denial  of  truth  of,  for  want  of  statutory  grounds,  348. 
of  justification  of  sureties  on  bond  to  pay  judgment,  303. 
of  judgment  record  in  garnishment,  679. 
must  appear  of  record,  129. 
no  part  of  the  record,  355,  note. 
as  evidence  in  action  on  redelivery  bond,  300. 
as  evidence  in  action  for  malicious  attachment,  380,  note, 
as  evidence  on  traverse  or  motion  to  quash,  353. 
as  proof  in  another  court,  130. 

counter,  as  evidence  on  traverse  or  motion  to  quash,  353,  note, 
copy  of  note,  etc.,  141. 
copies  of,  in  affidavit  of  grounds,  144. 
ex  parte,  as  evidence  on  trial  of  intervention,  437,  note, 
in  defense  of  motion  to  quash,  not  absconding,  88. 
of  mailing  notices  of  attachments  against  non-residents,  219,  note, 
in  suits  begun,  129,  note, 
for  attachment  in  aid,  129,  note. 
for  ancillary  attachment,  215. 

truth  of,  can  not  be  questioned  in  action  on  bond,  189. 
attachment  of  to  writ,  effected  by  amendment,  222. 

AFFIDAVIT,  AMENDMENT  OF, 

generally,  152. 

can  not  be  for  jurisdictional  defect,  132. 

when  court  can  not  allow,  129,  note. 

relates  back  to  time  of  making,  152. 

not  necessary  when  intendment  will  cure,  135. 
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by  reference  to  other  parts  of  record,  132. 

when  deposition  to  aid  is  better,  150,  note. 

what  may  not  be  added  by,  131. 

for  informalities  and  irregularities,  127. 

venue  may  be  added  by,  131. 

as  to  disjunction  averment  of  grounds  in  Mississippi,  146. 

as  to  jurisdictional  matters  must  be  before  issuance  of  writ,  132. 

regarding  justly  indebted,  136. 

as  to  averment  of  indebtedness  in  Alabama,  136. 

to  increase  amount,  can  not  be  as  to  second  attachment,  317. 

as  to  names  of  parties,  131. 

by  adding  jurat,  131. 

as  to  jurat  and  official  seal,  131. 

when  sworn  to  before  wrong  officer,  130,  note. 

regarding  person  in  possession  of  land,  219,  note. 

pending  traverse  or  motion  to  quash,  356. 

for  intervention,  433,  note. 

AFFIDAVIT,  FORM  OF, 

must  show  jurisdiction,  132. 

several  may  be  taken  together  of  facts,  150. 

may  be  contained  in  two,  132. 

must  show  both  cause  of  action  and  ground  for  attachment,  133. 

must  follow  statute  as  to  grounds,  147. 

averment  of  grounds  in  terms  of  statute  sufficient,  143. 

must  be  in  positive  terms,  134,  147. 

not  positive  as  to  amount  in  North  Carolina,  135,  note. 

precision  required  in  Texas,  135. 

proper  averments  in  Texas,  132. 

necessary  averments,  132. 

necessary  allegations  in  Utah,  133,  note. 

necessary  averments  in  Tennessee,  132,  note. 

necessary  averments  in  Texas,  132,  note. 

averment  of  names  of  parties  in  Wisconsin,  132,  note. 

variance  as  to  amount  in  Missouri,  134. 

averment  of  amounts  of  several  loans  in  Maryland,  135,  note. 

sufficiency  of  as  to  amount  in  South  Carolina,  135,  note. 

clerical  error  not  fatal  in  Georgia,  135. 

averment  of  amount  of  debt  in  Colorado,  134. 

averment  of  amount  in  Pennsylvania,  138. 

averment  of  amount  in  Wisconsin,  138. 

sufficient  averment  of  debt  in  California,  137. 

when  amount  of  debt  unknown,  138. 

averment  in  Maryland,  133,  note. 

as  to  justness  of  the  debt  in  Ohio,  137. 

that  plaintiff's  claim  in  "just"  in  West  Virginia,  136. 
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omission  of  "justly"  indebted  is  fatal,  Texas,  136. 

omission  of  "justly"  indebted  is  error  in  Kentucky,  136. 

averment  of  "a  just  claim"  in  Tennessee,  136. 

averment  of  "justly  indebted"  in  Alabama,  136. 

averment  of  just  claim  in  Kansas,  136. 

averment  of  "justly  indebted,"  136,  note. 

sufficiency  of  as  "justly  due"  in  West  Virginia,  137. 

averment  of  "nature"  of  the  debt,  140. 

averment  of  "nature"  of  demand  in  Illinois,  140. 

description  of  cause  of  action  in  Michigan,  132,  note. 

averment  of  names  of  parties  in  Michigan,  132,  note. 

in  New  York,  144. 

averment  of  facts  in  New  York,  132. 

description  of  claim  in  New  York,  134. 

debt  not  all  due  in  New  York,  137,  note. 

averment  of  absconding  and  concealed  debtors,  147. 

averment  of  "absconded  or  concealed"  but  one  ground,  146. 

averment  of  "about  to  conceal,"  etc.,  150. 

as  to  disposal  of  property  in  Iowa,  150,  note. 

averment  of  debt  "fraudulently  contracted,"  151. 

when  averment  of  fraud  sufficient,  144,  note. 

averment  of  intent,  when  necessary,  147. 

in  Illinois,  as  to  debt  fraudulently  contracted,  151,  note. 

when  averment  of  sources  of  belief  not  sufficient,  144,  note. 

when  averment  on  belief  not  sufficient,  144. 

on  "information  and  belief,"  when,  147. 

when  debt  not  all  due,  136,  note. 

averment  that  debt  is  "due,"  136,  note. 

debt  due,  "as  near  as  may  be,"  138. 

debt,  "as  near  as  may  be,"  in  Michigan,  138. 

debt  not  due  in  Louisiana,  136,  note. 

debt  not  due,  in  Nebraska,  136,  note. 

debt  not  due  in  Wisconsin,  136,  note. 

debt  not  due  in  Texas,  136,  note. 

strict  accuracy  as  to  debt  not  required  in  Wisconsin,  135,  note. 

debt  not  due,  omission  in  averment  cured  by  the  instrument,  136,  note. 

lapse  of  time  since  organization  of  corporation  in  West  Virginia,  132, 

note, 
attachment  for  purchase-money  in  Georgia,  132. 
averment  of  non-residence  as  a  ground,  148. 
non-residence  of  partnership,  148. 
incase  of  non-residence  in  North  Carolina,  132,  note, 
in  Missouri  as  to  non-residence,  148,  note, 
by  attorney  as  to  non-residence  in  New  York,  148,  note, 
non-residence,  must  aver  residence,  where,  148. 
averment  of  debt  "over  and  above"  set-offs,  etc.,  139. 
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averment  of  "over  and  above,"  in  New  York,  139. 

what  is  sufficient  averment  of  "over  and  above"  in  New  York,  140, 

note, 
when  several  grounds  may  be  averred,  145. 
averments  must  not  be  inconsistent,  145,  note, 
alternative  averment  bad,  146. 
when  made  by  attorney,  140,  note,  144. 
by  agent  in  Missouri,  143,  note. 

when  averment  of  agent's  capacity  sufficient,  144,  note, 
following  statute  in  alternative  averment,  146. 
when  for  unliquidated  damages,  144. 
surplusage,  what  will  be  treated  as,  147. 
for  attachment  in  aid,  148,  note, 
in  suits  begun  in  New  York,  132,  note. 
in  suits  begun  in  Minnesota,  132,  note. 
for  attachment  in  tort  cases,  27. 
must  negative  lien,  where,  24,  note, 
when  plaintiff  has  a  lien  in  Idaho,  143,  note, 
averment  of  claim  in  Arkansas,  134. 
to  support  motion  to  dissolve,  for  prior  lien,  24,  note, 
as  to  lack  of  sufficient  property,  etc.,  148. 

when  averment  of  work  done  under  contract  sufficient,  144,  note, 
copy  of  instrument  sued  on,  141. 
on  ground  of  removal,  149. 

AFFIDAVIT,  REQUISITES  OF, 
must  be  in  writing,  131. 
must  identify  plaintiff,  129. 
must  name  plaintiff  and  defendant,  131. 
must  show  jurisdiction,  132. 
must  aver  facts,  132. 
facts  should  be  averred  positively,  147. 
averment  of  grounds  for  attachment,  142. 
must  show  cause  of  action  besides  ground  for  attachment,  133. 
must  follow  statute  as  to  grounds,  147. 
several  grounds  may  be  averred,  142,  145. 
need  not  aver  citizenship,  132. 
inconsistent  averments  bad,  145,  note, 
alternative  averment  bad,  146. 
several  affidavits  of  facts  taken  together,  150. 
may  appear  in  two  affidavits,  132. 
must  conform  to  the  statute,  132. 
averment  of  ground  in  words  of  statute  sufficient,  150. 
in  New  York,  144. 

insufficient  averment,  grounds  for  dissolution,  147. 
on  ground  of  removal,  149. 
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must  aver  indebtedness,  133. 

must  state  facts  of  indebtedness  positively,  135. 

must  state  amount  in  positive  terms,  135. 

must  describe  demand,  133. 

substantial  accuracy  as  to  "nature"  of  debt,  140. 

statement  of  amount  controls  judgment,  133. 

substantial  accuracy  as  to  amount  of  debts,  140. 

averment  of,  "justly  indebted,"  136. 

must  contain  proof  of  fraud,  when,  150. 

averment  of  fraudulent  statements  themselves  must  be  included,  why? 

150,  note, 
averment  of  debt  "fraudulently  contracted,"  151. 
in  Illinois  as  to  debt  fraudulently  contracted,  151,  note, 
averment  of  "  intent  "  as  to  "  conceal,  assign,"  etc.,  150. 
averment  of  intent,  when  necessary,  147. 
averment  of  absconding  and  concealed  debtors,  147. 
alternative  averment  "absconds  or  secretes"  is  not,  147. 
non-residence  of  partnership,  148. 
must  show  citizenship,  when,  132. 
as  to  lack  of  sufficient  property,  etc.,  148. 
as  to  non-residenoe  in  Illinois,  148. 
averment  of  non-residence  as  a  ground,  148. 
averment  of  "absconded  or  concealed"  but  one  ground,  146. 
averment  of  "about  to  conceal,"  etc.,  150. 
when  averment  of  agent's  capacity  sufficient,  144,  note, 
when  made  by  attorney,  140,  note,  144. 
averment  on  belief,  when  sufficient,  143. 
when  attorney's  information  and  belief  presumed,  144,  note, 
when  agent's  capacity  must  appear,  144. 
where  averment  of  fact  alone  sufficient,  officer  acting  in  ministerial 

capacity,  143. 
other  affidavits  in  support  of,  144,  note. 

when  averment  of  work  done  under  contract  sufficient,  144,  note, 
when  evidence  of  fraud  sufficient,  144,  note, 
made  by  son  of  plaintiff  sufficient  when,  144,  note, 
when  averment  of  sources  of  belief  not  sufficient,  144,  note, 
when  for  unliquidated  damages,  144. 
when  copies  of  other  affidavits  included,  144. 
when  plaintiff  has  a  lien  in  Idaho,  143,  note, 
averment  of  grounds,  when  must  contain  evidence,  144. 
averments  must  be  within  the  statute,  142. 
when  officer  acts  in  judicial  capacity,  144. 
averment  of  removal  in  Mississippi,  149. 
averment  of  "nature"  of  debt,  140. 
what  is  not  sufficient  showing  that  debt  is  due,  139. 

Att.  84 
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averment  of  debt  due  "as  near  as  may  be,"  138. 

averment  of  debt  over  and  above  set-offs,  etc.,  139. 

averment  of  debt  "due,"  137. 

averment  of  "contract  express  or  implied,"  140. 

in  cases  of  co-partnerships,  132. 

as  against  joint  debtors,  32. 

must  show  ownership  of  debt,  132. 

must  show  situs  of  debt  when,  132. 

must  be  sworn  to,  131. 

seal  of  officer,  when,  131. 

copy  of  instruments  sued  on,  141. 

requisites  of,  on  intervention,  433. 

for  attachment  in  aid,  148,  note. 

AFFIDAVIT  FOR  GARNISHMENT, 

necessary  to  jurisdiction,  591. 

must  generally  name  garnishee,  594. 

must  aver  residence  or  domicile,  595. 

must  comply  with  statute,  592. 

must  3tato  ncfcire  of  contract,  594. 

must  state  :  ^Icfotedness  over  and  above,  etc.,  593. 

how  far  conclusive  of  facts  stated,  592. 

defective,  answer  in  case  of,  623,  note. 

on  information  and  belief,  596,  note. 

of  judgment,  who  to  make,  596,  note. 

by  partner,  596,  note. 

must  be  sworn  to,  596. 

by  member  of  firm,  596,  note. 

objection  how  raised,  597. 

amendment  of,  597. 

when  lost,  effect  of,  592. 

AFFIDAVIT,  FORM  OF,  FOR  GARNISHMENT, 

regarding  name  of  garnishee,  594. 

must  aver  residence  of  garnishee,  595. 

must  state  nature  of  contract,  594. 

must  comply  with  statute,  592. 

must  state  indebtedness  over  and  above,  etc.,  593. 

on  information  and  belief,  596,  note. 

must  be  sworn  to,  596. 

AFFIDAVIT  OF  DEFENSE, 

when  required  in  attachment  case,  443. 

AFFIDAVIT  OF  MERITS, 

when  required  in  attachment  case,  443.  j 
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who  may  make,  350. 
when  to  be  made,  351. 
how  interposed,  349. 
on  ground  of  removal,  108. 
for  want  of  statutory  grounds,  348. 
trial  of  issues  on,  352. 
issue  on  the  trial  of,  353. 
evidence,  burden  of  proof,  353. 
waives  defects  in  service  when,  221,  note, 
when  affected  by  giving  bond  to  redeliver,  288. 
judgment  to  sustain,  354. 
review  of  order  sustaining,  355. 

AGENT, 

who  is,  within  the  meaning  of  the  Pennsylvania  statute,  219,  note. 

what  affidavit  must  show,  132. 

affidavit  by,  regarding  "over  and  above"  off-sets,  139. 

affidavit  by,  may  state  indebtedness  on  information  and  belief,  when, 

135,  note, 
affidavit  by,  when  can  not  be  amended,  152,  note. 
authority  of,  to  execute  bond,  170. 
when  may  not  be  surety  on  bond,  174. 
may  give  individual  bond  for  attachment,  171. 
character  to  be  set  forth  in  sheriff's  return,  219,  note, 
interest  of,  when  not  attachable,  33. 
possession  of,  makes  principal  liable  as  garnishee,  552. 
of  officer,  may  be  appointed  to  hold  possession,  264. 
liability  of  officer  for  acts  of,  392. 
chattels  in  possession  of,  when  has  no  title,  33. 
with  lien,  will  defeat  attachment,  when,  33. 
having  control  of  property  with  interest,  defeats  attachment,  34. 
as  garnishee,  general  rule,  548. 

as  garnishee,  when  charged  with  special  duties,  549. 
holding  moieties,  liability  in. garnishment,  548,  note, 
money  deposited  by,  garnishment  of,  580. 
attorney,  garnishment  of  fund  deposited  by,  580. 
of  foreign  corporation  as  defendant  in  attachment,  84. 
of  foreign  corporation,  as  such,  can  not  be  garnishee,  496. 
of  foreign  corporation,  casually  within  state,  can  not  be  garnished,  551. 

AID  TO   GARNISHMENT, 

garnishee's  acts  can  not  lend,  485. 

ALLEGATIONS, 

necessary  in  action  against  receiptor,  281. 
See  Averments. 
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ALIAS  WRIT, 

unauthorized  generally,  198. 
what  is  not,  154,  note, 
new  affidavit  required,  198. 
in  garnishment,  601,  note. 

ALIEN, 

may  be  "citizen"  when,  90. 

ALIENATION, 

to  wife  or  child,  ground  for  attachment,  117. 
subsequent  to  levy  does  not  affect  lien,  319. 
averment,  what  is,  147. 

See  Assignment  and  Conveyance. 

ALIMONY, 

decree  for,  when  will  support  attachment,  23. 

ALLOWANCE  OF  ATTACHMENT. 

See  Order  of  Attachment. 

ALLOWANCE  OF  WRIT, 
who  may  make,  194. 
when  necessary  by  judge,  194. 

See  Writ. 

ALTERNATIVE   AVERMENT, 

absconding  or  secretes  is  not,  147. 

as  to  "concealment,"  etc.,  insufficient,  150. 

ALTERATION  IN  WRIT, 
dissolves  the  lien,  328. 

AMBIGUOUS   ANSWER, 

construed  most  strongly  against  garnishee,  634. 

AMENDMENT, 

not  necessary  when  intendment  will  cure  omission,  135. 

can  not  give  jurisdiction,  142,  152. 

defective  averment  of  grounds  may  be,  142. 

by  direction  of  court,  356, 

leave  to,  when  to  be  asked  for,  179. 

notice  of,  179. 

of  Christian  name,  when  it  dissolves  attachment,  330. 

of  irregularities  does  not  destroy  priority  of  lien,  406. 

statute  of,  cures  irregularities  in  affidavit,  152. 

See  Affidavit,  Bond,  Writ,  Return,  etc.,  Amendment  of. 
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AMENDMENT  OF  AFFIDAVIT, 

generally,  152. 

for  informalities  and  irregularities,  127. 
when  deposition  to  aid  is  better,  150,  note, 
by  reference  to  other  parts  of  record,  132. 
can  not  be  for  jurisdictional  defect,  132,  149,  note,  152. 
as  to  jurisdictional  matters  must  be  before  issuance  of  writ,  132. 
as  to  party's  name,  131. 
when  court  can  not  allow,  129,  note, 
regarding  "justly  indebted,"  136. 
as  to  averment  of  indebtedness  in  Alabama,  136. 
as  to  disjunctive  averment  of  grounds  in  Miss'ssippi,  146. 
regarding  person  in  possession  of  land,  219,  note, 
pending  traverse  or  motion  to  quash,  356. 
to  increase  amount,  can  not  be  as  to  second  attachment,  317. 
venue  may  be  added  by,  131. 
when  sworn  to  before  wrong  officer,  130,  note. 
as  to  jurat  and  official  seal,  131. 
relates  back  to  time  of  making,  152. 
in  attachment  in  aid.  152. 
for  garnishment,  597. 
for  intervention,  433,  note. 
AMENDMENT  OF  ATTACHMENT  BOND, 

generally,  179. 

its  effect,  180. 

pending  traverse  or  motion  to  quash,  356. 

after  motion  to  dissolve,  340. 

on  motion  to  quash  for  insufficiency,  177. 

continuance  for,  158. 

as  to  irregularities,  154. 

as  to  penalty  named,  163,  note. 

as  to  the  date,  158. 

as  to  signature,  159. 

can  not  be  when  fails  to  show  authority  to  sign,  171,  note. 

can  not  be  as  to  surety,  174. 

a  party  can  not  be  added  by,  when  no  bond  filed  as  to  him,  153,  note. 

AMENDMENT  OF  ANSWER, 

allowed  generally,  617. 

motion  for,  who  may  make,  661. 

when  may  be  filed,  661. 

See  Answer,  Amendment  of. 

AMENDMENT  OF  DECLARATION, 

in  attachment  case,  441,  note, 
effect  on  bond  to  pay  judgment,  306. 
effect  on  redelivery  bond,  292. 

See  Declaration  and  Pleadings. 
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AMENDMENTS  OF  PLEA, 
in  abatement,  445,  note. 

See  Pleas. 

AMENDMENT  OF  PLEADINGS, 

by  plaintiff  on  traverse  of  answer,  654,  note. 
See  Pleadings. 

AMENDMENT  OF  PUBLICATION, 

of  notice,  217. 
AMENDMENT  OF  RETURN, 
generally,  238. 

what  errors  may  be  corrected,  241. 
may  be  made  as  to  a  mistake,  226. 
when  may  be  made,  239. 
as  to  return  after  term  of  office  expired,  239. 
as  to  inventory,  223. 
as  to  name  of  month,  240,  note, 
not  permitted  to  state  hour,  409. 
signature  added  by,  236. 
pending  traverse  or  motion  to  quash,  356. 
made  without  permission,  when,  223. 
its  effect,  242. 

can  not  affect  intervening  title,  240. 
notice  of,  when  necessary,  238. 
on  writ  of  garnishment,  611. 
when  action  brought  against  him,  391. 
See  Return. 

AMENDMENTS  TO  SERVICE, 
actual  or  constructive,  222. 
can  not  be  made  as  to  land,  219. 

See  Service  and  Levy. 

AMENDMENT  OF  SUMMONS, 

effect  on  redelivery  bond,  292. 

See  Process,  Summons  and  Writ. 

AMENDMENT  OF  WRIT, 

generally,  197. 

only  avoidable  writs  and  not  void  writs  amendable,  197. 

not  allowable  when  rights  of  third  parties  intervene,  197. 

as  to  form  or  substance  in  Alabama,  196,  note. 

as  to  names  of  parties,  197. 

as  to  defendant  named  in  garnishment,  603,  note. 

as  to  recitals,  197. 

can  not  be  as  to  recitals  when,  196. 

as  to  the  date,  197. 
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AMENDMENT  OF  WRIT—  Continued. 
as  to  return  time,  196,  197,  note, 
as  to  amount,  on  motion  to  quash,  196. 
as  to  clerical  errors,  after  levy,  196. 
as  to  attestation,  197. 

as  to  direction  after  service  by  proper  officer,  201. 
to  cure  misdirection,  after  levy,  198. 
to  supply  clerk's  signature,  196. 
to  supply  "allowance,"  194. 
to  affix  seal  of  court,  196,  197. 
pending  traverse  or  motion  to  quash,  356. 
effect  of,  197. 
effect  on  bond  to  pay  judgment,  306. 

AMERICAN  LAW  OF  ATTACHMENT, 

why  so  called,  11. 

AMOUNT  OF  DEBT, 

stated  in  declaration  must  not  exceed  affidavit,  133. 
See  Debt. 

AMOUNT  OF  DEMAND, 

to  be  stated  in  writ,  196. 

See  Debt. 

AMOUNT  OF  BOND, 

limits  recovery  in  action  on,  190. 

See  Bond. 

AMOUNT  OF  JUDGMENT, 

in  action  on  bond  to  dissolve  attachment,  312. 
See  Judgment. 

AMOUNT  OF  RECOVERY, 

in  action  on  delivery  bond,  301. 

in  action  for  malicious  attachment,  377. 

See  Damages,  Judgment. 

ANCILLARY  ATTACHMENT, 

what  comprehended  by  the  term,  215. 

to  suit  previously  begun,  22. 

purpose  of,  191. 

affidavit  for,  215. 

form  of  writ,  215,  note. 

levy  in  case  of,  215. 

when  may  issue,  215. 

presumption  favoring  return  of,  229. 

upon  land  gives  notice  to  subsequent  purchasers,  421,  note. 

garnishment  considered  so  to  be,  607. 

See  Attachment  in  Aid. 
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ANIMALS, 

levy  of  attachment  upon,  208. 
intermingled,  levy  of  attachment  upon,  210. 
used  in  business  exempt  from  attachment,  6S. 
used  in  public  service  exempt  from  attachment,  70. 
attached,  support  of,  262,  note, 
expense  of  keeping  when  attached,  263. 
liability  of  officer  for  expense  of,  392,  note,  398. 

ANIMALS  FOR  FOOD. 

See  Exempt  Property. 

ANNUITIES, 

garnishment  of  in  executor's  hands,  511. 

ANSWER  OF  GARNISHEE, 

origin  and  necessity  of,  617. 

London  custom  regarding,  617. 

its  functions,  621. 

when  several  summoned,  617. 

formalities,  618. 

verified,    to  be   used  as  an   affidavit   in  support  of  motion   to  quash, 

353,  note. 
who  may  make,  618. 
when  attorney  may  make,  619. 
who  to  make  for  corporation,  580,  note, 
who  to  make  in  case  of  banks,  580,  note. 

administrator  of  garnishee  can  not  be  compelled  to  make,  511. 
contents  of,  619,  620. 
what  it  must  state,  generally,  622. 
must  state  garnishee's  defenses,  623. 
set-off  in,  624. 

must  show  exemption  of  credits  or  effects,  629. 
necessity  of  showing  open  accounts,  628,  note, 
must  show  assignment,  628. 
must  disclose  existing  liens,  627. 
must  state  where  debt  payable,  626. 
must  state  what  is  due,  625. 
must  claim  exemption  of  laborer's  wages,  560. 
what  it  can  not  show,  623. 
how  prepared,  620. 
when  corporation  as  garnishee,  619. 
exceptions  to,  620. 

when  a  municipal  corporation,  620,  note, 
when  a  municipal  corporation,  necessity  for,  503,  note, 
as  to  corporate  stock,  499,  note, 
personal  representative  can  not  make,  616. 
when  not  required  till  fees  paid,  cG9. 
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ANSWER  OF  GARNISHEE— Continued. 

must  show  assignment,  541. 

when  learning  of  assignment,  539,  note. 

how  construed,  generally,  620. 

form  generally,  622. 

form  of  showing  assignment,  628. 

form  of  showing  prior  liens,  627. 

its  effect  generally,  638. 

an  appearance,  waives  irregularity  as  to  sureties,  173. 

does  not  of  itself  discharge  garnishee,  639. 

showing  uncertainty  discharges  him,  643. 

effect,  when  proceedings  irregular,  waiver,  646. 

showing  assignment,  burden  of  proof  upon  garnishee,  657. 

showing  joint  indebtedness,  etc.,  effect,  645. 

can  not  affect  written  contract,  644. 

showing  special  contract,  effect,  644. 

entries  in  books  not  conclusive,  579,  note. 

how  far  a  waiver  of  irregularities,  605. 

waives  plea  in  abatement  in  Missouri,  221,  note. 

waives  irregularities  in  summons  in  Illinois,  197,  note. 

denial  of  debt  stops  proceedings  when  no  personal  service,  642. 

denying  indebtedness,  defeats  recovery,  641. 

when  will  warrant  judgment  for  plaintiff,  640. 

admitting  indebtedness  warrants  judgment  for  plaintiff,  640. 

contradictory,  when  will  support  judgment,  641. 

when  default  can  not  be  entered  for  want  of,  637. 

default,  for  want  of,  631. 

default  of,  admits  indebtedness,  637. 

how  construed,  generally,  634. 

will  be  accepted  as  true,  636. 

when  proceeding  is  ancillary,  638. 

will  be  considered  as  a  whole,  635. 

when  plaintiff  himself  garnishee,  631,  note. 

documents  appended  to,  632. 

testimony  of  principal  debtor  annexed  to,  632. 

when  two  on  record,  rule,  631. 

in  relation  to  interrogatories,  631. 

on  information  and  belief,  630. 

when  defendant  in  court,  629. 

judgment  on,  how  obtained,  685. 

when  will  support  judgment,  685. 

judgment  on,  charging,  685. 

when  may  be  filed  nunc  pro  tunc,  683. 

when  should  be  spread  at  large  on  record,  538,  note. 

when  an  assignee,  542,  note. 

denial  of,  by  defendant,  669. 

evasive,  practice  in  case  of,  633. 
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ANSWER  OF  GARNISHEE— Continued. 
amendment  of,  633. 
amendment  of,  allowed  generally,  017. 
when  further  may  be  ordered,  651. 
supplemental  or  amended  answer,  661. 
when  affidavit  defective,  623,  note, 
where  mortgage  foreclosed,  585,  note, 
proceedings,  when  unsatisfactory,  647. 
unsatisfactory,  practice,  647,  651,  652. 
when  issue  thereon  the  only  proceeding,  652. 

when  issue  on  must  be  raised  or  garnishee  thereon  discharged,  653. 
how  issue  raised  on,  654. 

issue  on  raised  by  further  interrogatory,  565,  655. 
issue  on  traverse  thereof,  656. 
issue  on,  burden  of  proof,  657. 
issue  on,  defenses,  660. 
issue  on,  previous  statements,  659. 
as  evidence  in  trial  of  traverse,  658. 
as  evidence  regarding  exemption,  629,  note. 
to  claimant's  intervention,  436. 
to  question  right  to  attachment,  349,  note. 
1    See  Plea. 

ANSWER,  DEMURRER  TO, 

brings  garnishment  to  a  hearing,  651. 

See  Demurrer. 

ANSWER,  TRAVERSE  OF  IN  GARNISHMENT, 

how  interposed,  654. 
nature  of  issue,  656. 
burden  of  proof,  657. 
garnishee's  defenses  on,  660. 
trial  of,  answer  as  evidence,  658. 
amendment  of  plaintiff's  pleadings  on,  654,  note. 
See  Traverse. 

APPEARANCE,  GENERAL, 

in  attachment  case,  effect  of,  5,  442. 

effect  of  on  attachment  lien,  191. 

equivalent  to  service  of  summons,  221,  note. 

waiver  of  errors  in  levy  by,  221. 

what  is  in  Michigan,  221. 

cures  insufficient  affidavit  in  Wisconsin,  221,  note. 

not  such  in  original  suit,  442,  note. 

attachment  to  compel,  2. 

compulsory,  of  defendant  in  Iowa,  442,  note. 
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APPEARANCE,  PERSONAL, 

when  effected  by  giving  bond  to  release,  288. 
APPEARANCE,  SPECIAL, 

to  question  jurisdiction  on  affidavit,  152. 

in  attachment  case,  effect  of,  442,  note. 

what  is,  in  Michigan,  221. 

will  not  waive  irregularities,  221,  note. 

does  not  waive  objections  to  the  bond,  178. 

APPEARANCE  AND  PLEA, 

waives  right  to  ask  for  dissolution,  345. 
waives  irregularities  in  preliminary  proceedings,  177. 
appearance  and  answer  waives  irregularity  as  to  sureties,  173. 
See  Answer,  Effect  of. 

APPEARANCE  IN  GARNISHMENT, 

how  far  a  waiver  of  irregularities,  605. 

of  defendant,  effect,  610,  664. 

of  defendant,  no  waiver  of  invalidity,  does  not  cutoff  intervention,  428. 

of  garnishee  waives  irregularities  in  summons,  197,  note. 

of  garnishee  does  not  give  jurisdiction,  610. 

APPEARANCE,  NOTICE  OF, 

in  attachment  cases,  442. 

See  Notice. 

APPEAL  FROM   ATTACHMENT, 

who  may  make,  459. 

proceedings,  459. 

notice  of,  necessary  to  continuation  of  attachment  lien  on  land,  324. 

en'or,  writ  of  to  question  absence  of  attachment  bond,  177. 

objections  can  not  be  raised  on,  when,  705. 

does  not  affect  liability  of  sureties  on  bond  to  pay  judgment,  306. 

no  intervention  after,  428,  note. 

See  Review  of  Attachment. 

APPEAL  FROM    INTERVENTION, 

possession  of  property  pending,  428,  note. 

APPEAL  BOND, 

will  not  support  attachment,  15. 

not  a  "debt"  within  the  meaning  of  the  statute,  14. 

not  a  money  demand,  15. 

APPEAL  FROM  JUDGMENT, 
in  attachment,  459. 
will  not  affect  attachment  lien,  323. 
for  defendant  continues  lien,  324,  333. 
on  redelivery  bond,  297. 
against  garnishee  by  defendant,  670. 

See  Judgment. 
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APPEAL  FROM  ORDER, 

dissolving  attachment,  355. 

See  Dissolution. 

APPEAL  IN  GARNISHMENT, 
by  claimant,  703. 
by  defendant,  701. 
by  plaintiff,  700. 

by  garnishee  to  review  garnishment,  702. 
garnishee  remains  in  court,  704. 

See  Review. 

APPEAL  PENDING, 

is  not  a  demand  arising  on  contract,  16. 

APPOINTMENT, 

of  agent  by  officer,  264. 

of  elisor,  proof  of  must  accompany  return  of  writ,  201. 

of  receiver,  supersedes  levy  when,  205,  note. 

APPROVAL, 

of  act  of  partner,  109. 

of  bond  by  clerk,  indorsement  of,  176. 

of  bond,  what  equivalent  to,  192. 

See  Bond. 

APPRAISEMENT, 

when  a  necessary  part  in  making  levy,  207. 
necessary  to  creation  of  levy  on  land  when,  315. 
not  necessary  before  taking  redelivery  bond,  298,  note, 
to  be  signed  by  freeholder  in  New  Jersey,  236. 
See  Inventory. 

AQUIESCENCE, 

by  plaintiff  in  bond  executed  by  attorney,  170. 
See  Ratification. 

ARMS  AND  ACCOUTREMENTS, 

exempt  from  attachment,  70. 

See  Exemption. 

ASSAULT  AND  BATTERY, 

action  for,  will  support  attachment,  when,  27. 
must  not  be  committed  to  make  levy,  31. 
See  Torts. 

ASSERTION  OF  JURISDICTION. 

See  Jurisdiction. 
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ASSENT, 

to  assignment,  effect  upon  garnishment,  o44. 
See  Ratification. 

ASSETS, 

stock  of  corporation  is,  499. 

ASSISTANCE, 

officer  may  call  in  making  levy,  207. 

ASSIGNOR, 

interest  in  effects  can  not  be  garnished,  534. 
See  Assignments. 

ASSIGNEE, 

appointment  of,  dissolves  attachment  when,  331. 

title  of,  when  prior  to  attachment  lien,  423. 

acceptance  by,  necessary  to  validity,  614. 

may  maintain  attachment,  when,  76. 

as  party  to  garnishment  how  brought  in,  546. 

liability  of  in  garnishment  cases,  546,  note. 

when  may  sue  on  receipt,  279. 

equitable  interest  of  will  be  protected,  536. 

of  insolvent  corporations  as  plaintiff,  84,  note. 

as  plaintiff  in  action  on  bond  to  pay  judgment,  309. 

of  party  to  garnishment,  628,  note. 

may  not  be  a  garnishee  generally,  477. 

how  protected  in  garnishment,  673. 

ASSIGNEE  FOR  BENEFIT  OF  CREDITORS, 
when  may  be  a  garnishee,  542,  note. 
can  not  be  a  garnishee  when,  542. 

ASSIGNED  CHOSES  IN  ACTION, 
can  not  be  garnished,  537. 

ASSIGNED  FUND, 

can  not  be  secured  to  satify  debt,  535. 

ASSIGNMENT, 

of  chattels,  effect  on  attachment,  44. 

when  prior  to  attachment,  423. 

will  not  affect  attachment  lien  when,  322,  note. 

notice  of,  necessary  to  precedence,  412,  note. 

subsequent  to  levy  does  not  affect  lien,  319. 

threats  to  make,  when  grounds  for  attachment,  119. 

with  intent,  as  ground  for  attachment,  111. 

fraudulent,  to  wife  or  child,  ground  for  attachment,  117. 

to  preferred  creditors  as  grounds  for  attachment,  119. 
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ASSIGNMENT—  Continued. 

averment  of,  as  ground  for  attachment,  150. 

when  order  to  pay  a  fund  becomes,  574,  note. 

acceptance  by,  necessary  to  validity,  614. 

written  order  accepted  is,  537,  note. 

accepted  order  of  wages,  becomes,  556,  note. 

operation  of  garnishment  as,  613. 

of  chose  in  action,  effect  on  garnishment  generally,  477. 

of  negotiable  instrument,  garnishee's  answer  must  show,  628. 

fraudulent,  as  grounds  for  attachment,  118. 

fraudulent,  not  prior  to  attachment  lien,  423. 

threat  to  make  fraudulent,  immaterial  on  motion  to  quash,  86. 

fraudulent,  to  wife,  effect  on  garnishment,  614,  note. 

fraudulent  effect  upon  garnishment,  546. 

of  partner's  interest  in  property  of  firm,  attachment  is  not,  49. 

surplus  after,  may  be  garnished,  545. 

of  negotiable  instrument,  effect  upon  garnishment,  567. 

what  is,  by  garnishment  law,  534. 

of  effects,  garnishment  in  case  of,  534. 

priority  of,  over-garnishment,  542,  614. 

effect  of  assent  on  garnishment,  544. 

garnishee's  answer  must  show,  628. 

binds  garnishee  without  notice  till  after  service,  538. 

priority  of,  over-garnishment,  538,  539. 

invalid,  does  not  affect  garnishment,  542,  note. 

of  wages,  effect  upon  garnishment,  538,  note,  556,  614. 

made  in  other  state,  affect  on  garnishment,  543. 

shown  in  answer,  burden  of  proof  upon  garnishee,  657. 

knowledge  of,  after  answer,  garnishee's  duty,  539,  note. 

impeachment  of,  lets  in  garnishment,  542,  note. 

record  of,  when  necessary  to  precede  garnishment,  542,  note. 

proof  of,  in  garnishment,  537,  note. 

proof  of,  in  establishing  priority  over  attachment,  423,  note. 

by  parol,  effect  on  garnishment,  537,  note. 

See  Alienation,  Sale  and  Transfer. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS, 
will  defeat  attachment  when,  28. 
when  will  not  defeat  attachment,  118. 
effect  on  attachment,  44. 

ASSIGNMENT,  NOTICE  OF, 

any,  sufficient  before  service,  540. 
necessary  before  judgment,  to  bind  garnishee,  539. 
to  garnishee  after  judgment,  no  effect,  715'. 
not  given  to  court,  judgment  no  protection  to  garnishee,  716. 
See  Notice. 
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ASSIGNMENT  OF  BILL  OF  LADING, 

effect  on  attachment,  40. 

ASSIGNMENT  OF  ERROR, 
in  attachment  cases,  460. 

ASSIGNMENT  OF  BOND, 

in  attachment,  181. 

of  redelivery  bond,  before  suit,  297. 
See  Bond. 
ASSIGNMENT  OF  STOCK, 

effect  on  garnishment,  498. 

See  Assignment. 
ASSUMPSIT, 

the  basis  of  attachment,  14. 

what  will  support  action  of,  will  support  garnishment,  482. 

for  embezzlement  will  support  attachment,  27,  note. 

ASSUMPSIT,  ACTION  OF, 

when  officer  liable  to,  for  making  levy,  386. 

ATTACHMENT, 

to  what  extent  a  suit,  4,  note  1. 

and  "action"  not  synonymous,  183. 

considered  as  an  execution,  4,  note  2. 

an  ancillary  remedy,  3. 

compared  with  garnishment,  467. 

when  is  it  begun,  qucere,  404,  note. 

followed  imprisonment  for  debt,  2. 

a  growing  remedy,  16. 

a  provisional  remedy,  in  aid  of  suit  pending,  3,  22. 

is  strictly  an  action  at  law,  7. 

wholly  a  statutory  remedy,  8. 

rules  of,  strictly  construed,  8. 

no  presumptions  arise  to  sustain,  8. 

when  a  proceeding  in  rem  only,  191. 

when  a  proceeding  in  personam,  when  in  rem,  4. 

without  personal  service,  5,  6. 

effect  of,  when  for  more  than  amount  due,  133. 

void  for  want  of  jurisdictional  affidavit,  152. 

action  on  contract  alone  will  support,  14. 

on  unliquidated  demand,  where  special  bond  required,  19. 

on  equitable  demand,  20. 

a  money  demand  only  will  support,  12. 

commencement  of,  3. 

commencement  of  suit  by,  can  not  be  for  trover,  27,  note. 

by  garnishment,  when  separate  writ  required,  601. 

on  suit  pending  in  another  state,  22. 
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ATTACHMENT  OF  CHATTELS, 

of  carpenter's  tools,  when  not  exempt,  29. 
of  hay  in  barns,  without  removal,  29,  32. 
of  boat,  cable,  and  anchor,  29. 
officer's  duty  regarding  property,  270. 
use  of  property,  by  officer,  allowed,  when,  264. 
of  mortgaged  property,  practice,  418,  note, 
statement  of  value  in  return,  233. 
when  previous  demand  necessary,  12,  note, 
property  susceptible  to,  must  be  in  esse,  208. 

no  bar  to  further  proceedings  where  service  by  publication  only,  191. 
See  Personal  Property. 

ATTACHMENT,  DISSOLUTION  OF, 

for  want  of  grounds,  348. 

denial  of  grounds,  how  interposed,  349. 

for  want  of  statutory  grounds,  348. 

for  insufficiency  of  affidavit,  339. 

because  of  irregularities,  generally,  338. 

for  insufficient  return,  342. 

for  insufficient  service,  342. 

for  insufficient  writ,  341. 

for  want  of  sufficient  bond,  340. 

grounds  for,  generally  considered,  326. 

its  effect,  354. 

destroys  lien  created  by  levy,  313,  322. 

discharges  sureties  on  redelivery  bond,  292. 

when  to  be  asked,  351. 

in  federal  court,  rule,  331. 

who  may  make  motion  for,  345,  350. 

by  intervening  claimant,  429,  note. 

time  to  ask  for,  345. 

waiver  of  right  to  ask  for,  345. 

who  may  entertain  motion  for,  344. 

notice  of  motion  for,  346. 

motion  for,  what  essential  in,  347. 

not  prevented  by  intervention,  427,  note. 

opposition  to  motion  for,  347. 

the  issue  on  motion  for,  353. 

trial  of  issues  on,  352. 

evidence,  burden  of  proof,  353. 

judgment  for,  and  its  effect,  354. 

review,  effect  of  reversal,  355. 

gives  second  attachment  first  lien,  404. 

causes  main  suit  to  fail  when  debt  not  due,  20. 

by  incidental  acts  and  omissions,  326. 

by  alteration  in  writ,  328. 
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ATTACHMENT,  DISSOLUTION  OF—  Continued. 
by  substitution  of  parties,  330. 
by  insolvency  or  bankruptcy  of  debtor,  when,  331. 
by  death  of  defendant,  when,  332. 
by  refusal  of  proffered  security,  327. 
by  sale  of  perishable  property,  327. 
by  judgment  for  defendant,  333. 
by  nonsuit  or  excessive  judgment,  334. 
by  failure  to  demand  property  within  statutory  time,  336. 
by  failure  to  sell  as  directed  by  statute,  237. 
by  not  including  a  part  in  order  of  sale,  335. 
by  personal  judgment  alone  for  plaintiff,  335. 
by  delivering  property  to  debtor,  329. 
by  giving  security  in  different  ways,  327. 
by  bond  to  pay  judgment,  302. 

by  bond  to  pay  judgment,  when  bond  to  be  given,  303. 
by  bond  to  pay  judgment,  sufficiency  of  bond,  303. 
by  bond  to  pay  judgment,  effect  of  bond,  304. 

by  bond  to  pay  judgment,  when  liability  of  surety  on,  begins,  305. 
See  Dissolution  op  Attachment. 

ATTACHMENT,   DEMAND   NECESSARY  TO   SUPPORT, 

generally,  12. 
one  on  contract,  16. 
must  be  legal,  14. 
equitable  one  will  not,  16,  21. 
one  that  will  support  assumpsit,  16. 
a  "money  demand,"  15. 
a  present,  existing  demand  only,  12. 
demand  on  which  suit  is  pending,  22. 
a  note  will,  14. 

liability  for  stolen  bank  notes  will  not,  16. 
breach  of  covenant,  will,  16. 
breach  of  warranty  will,  15,  note, 
must  not  be  contingent,  14. 
for  unliquidated  damages,  19. 
unliquidated  damages  on  contract,  16. 
mutual  debits  and  credits  will  not,  16. 
balance  of  debt  not  secured  by  lien  will,  24. 
modified  contract  will  not,  16. 
implied  contract  will  not,  16. 

arising  on  contract  though  damages  unliquidated,  19. 
in  form  ex  contractu  though  cause  ex  delicto,  16. 
demands  ex  delicto  will  not  generally,  27. 
injury  to  personal  property,  when,  27. 
debts  not  due,  when,  20. 
Att.   85 
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ATTACHMENT,  DEMAND  NECESSARY  TO  SUPPORT—  Continued. 

one  between  partners  will  not,  16. 

embezzlement  will,  when,  27,  note. 

embezzlement  will  if  assumpsit  will  lie,  16,  note. 

when  one  arising  from  seduction  will,  27,  note. 

landlord's  liens  on  crops,  specially  provided  for,  25. 

must  be  other  than  a  penalty,  15,  26. 

official  neglect  will  not,  26. 

judgments  and  decrees,  23. 

decree  for  alimony  will,  when,  23. 

one  not  secured  by  mortgage  or  other  lien,  24. 

as  to  contracts  made  outside  of  the  state,  17. 

payable  within  the  state  generally,  17. 

breach  of  contract  to  marry,  18. 

when  wife's  contract  will  not,  14. 

damage  for  loss  of  goods  will  not,  16. 

official  neglect  will  not,  14. 

where  administrator's  bond  will  not,  14. 

infringement  will  not,  14. 

liability  conferred  by  statute  will  not,  16. 

fraudulent  inducement  to  contract  will  not,  16. 

debt  of  stockholder  for  subscriptions,  16. 

warrant  for  sheriff's  fees  will  not,  16,  note. 

non-delivery  of  goods,  16. 

when  law  implies  promise  to  refund,  16. 

balance  of  purchase-money  of  land,  16. 

ATTACHMENT  BOND, 

object  and  necessity  for,  153. 

necessary  to  jurisdiction,  153. 

required  to  second  writ,  when,  154,  note. 

when  to  be  executed  and  filed,  154. 

can  not  be  filed  nunc  pro  tunc,  154. 

effect  of,  4. 

as  to  non-residents,  when  unnecessary,  153,  note. 

government  need  not  give,  153. 

state  need  not  give,  153. 

when  given  by  partners,  159. 

use  of  partnership  name  in  execution  of,  172. 

how  construed,  161. 

conditions  of,  generally,  161. 

conditions  of,  the  penalty,  163. 

conditions,  application  of  rule  de  minimis  non  curat  lex,  165. 

condition  of,  to  whom  payable,  668. 

void,  as  containing  unnecessary  condition,  161. 

recitals  in,  can  not  be  contradicted  by  parol,  154,  note. 

amount  of,  slight  variance  not  fatal.  165. 
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ATTACHMENT  BOND—  Continued. 

good  though  plaintiff  does  not  sign,  when,  169. 

may  be  made  by  agent  or  attorney,  when,  170. 

by  agent  or  attorney  individually,  171. 

in  behalf  of  municipal  corporation,  171. 

validity  of,  is  subject  for  review,  171. 

approval  of,  by  clerk,  176. 

parties  to,  generally,  167. 

parties  to,  the  obligees,  168. 

obligor,  plaintiff  as  principal,  169. 

without  sureties  is  void,  154,  note. 

sureties  on,  generally,  173. 

surety  on,  must  be  "  sufficient,"   175. 

surety  on,  who  may  be,  174. 

sureties  on,  individual  members  of  firm  may  be,  172. 

surety  on,  agent  executing  bond  can  not  be,  174. 

surety  on,  stockholder  may  be,  against  corporation,  174. 

surety  on,  municipal  officer  may  be,  174. 

surety  on,  when  insufficient,  175. 

formal  requisites  of,  155. 

form  of,  recital  of  conditions,  161. 

form  of,  recitation  of  names  of  parties,  161. 

form  of,  must  show  whose  property  attached,  162. 

form  of,  must  name  the  penalty,  163. 

form  of,  must  be  to  prosecute  "  attachment,"  not  the  "  action,"  161. 

form  of,  as  to  title  of  court,  156. 

form  of,  title  of  the  cause,  157. 

form  of,  the  date,  158. 

form  of,  the  signing,  159. 

form  of,  the  seal,  160. 

form  of,  to  whom  payable,  168. 

form  of,  when  interest  to  be  included  in  amount,  164. 

form  of,  recital  of  surety's  name,  173. 

form  of,  executed  in  firm  name,  172. 

form  of,  attorney  must  sign  for  plaintiff,  when,  170. 

form  of,  application  of  the  rule  de  minimis  non  curat  lex,  165. 

effect  of,  death  of  defendant  upon,  181. 

discharge  of,  181 . 

other  action  may  be  valid  although  bond  void,  182. 

irregularities  in,  may  be  amended,  154. 

amendment  of,  generally,  179. 

amendment  of,  its  effect,  180. 

amendment  of,  as  to  the  date,  158. 

want  of,  subject  for  plea  in  abatement,  349,  note. 

objection  to  insufficiency  of,  who  to  make,  177. 

waiver  of  objections  to  insufficiency  of,  178. 

order  of  court  to  increase  amount,  166. 


1346  INDEX. 

[Beferences  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727."] 
ATTACHMENT  BOND— Continued. 
interpretation  of  conditions,  183. 
what  is  a  breach  of,  183. 
action  on,  generally,  182. 
action  on,  when  it  accrues,  183. 

action  on,  when  given  in  another  state,  182,  note,  187. 
action  on,  parties  plaintiff,  185. 
action  on,  parties  defendant,  186. 
action  on,  pleading  in,  187. 
action  on,  proof  in,  188. 
action  on,  must  be  damaged  to  sustain,  184. 
action  on,  the  recovery,  190. 
action  on,  record  in  attachment  as  proof,  189. 
See  Bond. 

ATTACHMENT,  COPY   OF, 

with  whom  to  be  left,  219. 
by  whom  to  be  left,  219,  note. 

See  Copy  and  Service  of  Copy. 

ATTACHING  CREDITOR, 

charged  with  notice  of  rights  of  persons  in  possession,  318. 
See  Plaintiff. 

ATTACHMENT,  DEBT   NOT  DUE, 
a  growing  inclination  to  favor,  9. 
must  conform  to  special  statute,  20. 
warranted  by  fraud,  20. 

See  Demand. 

.  ATTACHMENT  DEFEATED,  HOW, 
on  a  preference  of  creditors,  120. 
on  "removal  of  property,"  108. 
by  agent  in  possession  with  interest,  34. 
assignment  for  the  benefit  of  creditors,  28,  44. 
conditional  sale,  37. 
possession  held  under  pledge,  42. 
a  prior  lien  will,  24. 
mortgagee's  lien,  38,  43. 
against  non-resident,  102. 
by  honest  purpose,  in  making  mortgage,  122. 
by  honest  purpose,  in  confession  of  judgment,  121. 
possession  of  trustee  under  valid  trust,  45. 
by  possession  of  bailee,  with  interest,  41. 
possession  of  common  carrier,  when,  39. 
equitable  liens  will  not,  24. 

See  Dissolution. 
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ATTACHMENT,  EFFECT  OF, 

when  perfected  is  an  equitable  assignment,  200. 
See  Lien. 

ATTACHMENT,  EXEMPTION  FROM. 

See  Exemption. 

ATTACHMENT,  FICTITIOUS, 

effect  of,  on  other  creditors,  410. 

See  Wrongful  Attachment. 

ATTACHMENT,  FOREIGN, 

See  "non-residence"  as  grounds  for  attachment,  98. 
See  Foreign  Attachment. 

ATTACHMENT,  FRAUDULENT, 

effect  upon  successive  liens,  410. 
what  is  prima  facie  proof  of,  256. 
dependent  upon  intent,  410. 

See  Fraud. 

ATTACHMENT,  GROUNDS  FOR, 
necessary  to  sustain,  142. 
one  sufficient,  will  support  judgment,  353. 
when  several  may  be  averred,  142,  145. 
when  obligors  are  joint,  142. 

averment  of  "absconding  and  concealed"  in  affidavit,  147. 
averment  of  "about  to  conceal,"  etc.,  150. 
"non-resident"  though  domicile  in  state,  97. 
non-residence,  oath  of,  not  conclusive,  101. 
non-residence,  effect  of  personal  service  in  state,  103. 
non-residence,  effect  of  doing  business  in  state,  98. 
non-residence,  effect  of  doing  business  out  of  state,  99. 
non-residence,  effect  of  residing  in  other  part  of  same  state,  102. 
false  statement  of,  actionable,  360. 
how  questioned,  349. 

can  not  be  questioned  collaterally,  457,  note, 
when  ancillary,  can  not  be  questioned  in  main  suit,  215,  note. 
See  Grounds  for  Attachment. 

ATTACHMENT  IN  AID, 

of  suit  pending,  22, 129,  note. 

ancillary  to,  22. 

purpose  of,  191. 

of  suit  pending  in  another  state,  22. 

of  suit  pending  for  tort,  27. 

of  suits  ex  delicto,  27,  note. 
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ATTACHMENT  IN  AID— Continued. 
of  judgment,  22. 
of  execution,  23. 
of  injunction,  not  granted,  14. 
of  mortgage,  where,  24. 
levy  in  case  of,  215. 
amendment  of  affidavit  in,  152. 

upon  land  gives  notice  to  subsequent  purchasers,  421,  note, 
garnishment  considered  so  to  be,  607. 

See  Ancillary  Attachment. 

ATTACHMENT,  ILLEGAL, 

effect  of,  on  other  creditors,  410. 

See  Fraud. 

ATTACHMENT,  JUDGMENT  IN, 

when  to  be  entered,  449. 

effect  of,  452. 

has  no  extra-territorial  effect,  when,  451,  452. 

general  personal  judgment,  450. 

where  no  personal  service,  5,  450. 

relates  back  to  time  of  levy,  315,  323. 

when  special,  perfecting  lien,  451. 

effects  a  dissolution  of  redelivery  bond,  292. 

not  affected  by  prior  death  of  defendant,  when,  332. 

when  may  be  greater  than  amount  named  in  affidavit,  317. 

limited  to  amount  named  in  affidavit,  317. 

must  not  ignore  mortgage  lien,  453. 

as  evidence  on  trial  of  intervention,  437,  note. 

two  forms  applicable,  449. 

form  of,  453. 

form  of,  when  special  execution  required,  453,  note. 

petition  to  vacate,  463. 

questioned  by  petition  to  vacate  sale,  464. 

questioned  by  bill  of  review,  461. 

reviewed  on  certiorari,  462. 

See  Judgment. 

ATTACHMENT,  JURISDICTION  IN, 

no  presumptions  in  favor  of,  153. 

See  Jurisdiction. 

ATTACHMENT,  JUSTIFICATION  OF, 
by  actual  existence  of  grounds,  86. 
how  justified,  127,  note, 
on  ground  of  "removal,"  149. 
by  officer  in  action  by  third  person,  399. 
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ATTACHMENT,  LA.ND, 

when  it  will  lie,  214. 

though  personal  property  liable  to,  52. 

when  subdivided  into  lots,  219,  note. 

when  record  of,  necessary,  219. 

after  suit  for  purchase-money,  24,  note. 

lien  created  upon,  315. 

priorities  of  liens,  408. 

insufficient  averment  in  writ  for,  196. 

See  Land  and  Real  Estate. 

ATTACHMENT  LEVY, 
purpose  of,  200. 
creates  a  lien  from  its  date,  10. 
only  affects  the  title  then  held,  200. 
not  affected  by  negotiation  of  sale,  205. 
what  officer  to  make,  201. 
by  deputy,  must  show  his  authority,  201,  202. 
when  the  coroner  to  make,  201. 
who  to  make,  when  sheriff  interested,  201 . 
when  both  sheriff  and  deputy  interested,  201. 
by  elisor,  proof  of  appointment  must  accompany  return,  201. 
duty  of  officer  to  make,  202. 
officer  can  not  refuse  to  make,  202. 
when  officer  should  make,  205. 
must  be  before  judgment  in  main  case,  205. 
may  not  be  made  before  issuance  of  summons,  205. 
may  be  made  before  service  of  summons,  205. 
can  not  be  made  till  officer  in  possession  of  writ,  202. 
when  may  be  made  by  officer  in  another  county,  201. 
officer  may  break  open  anything  but  dwelling-house  to  make,  207. 
officer  may  break  inner  door  of  dwelling  to  make,  207. 
when  continuance  of,  proper,  207. 
may  be  made  after  writ  indorsed,  226. 
before  return  day,  though  officer  has  already  indorsed  "no  property 

found,"  205,  note, 
can  not  be  made  before  delivery  of  writ  to  officer,  205. 
when  time  expires  on  Sunday,  205. 
diligence  required  of  officer,  202. 
how  to  be  made  generally,  207. 
mandate  of  writ  must  be  strictly  observed,  201. 
what  acts  an  officer  may  do  in  making,  examples,  207. 
must  be  upon  articles  in  esse,  208. 
by  acts  sufficient  to  serve  execution,  207,  note, 
statute  authorizes  seizure  in  any  one's  hands,  207. 
property  of  one  can  not  be  seized  on  writ  against  another,  207. 
officer  may  call  person  to  assist,  207. 
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admission  to  building  must  be  asked  of  person  having  charge,  207, 

note, 
through  trespass  may  render  officer  liable  without  being  void,  207. 
how  far  officer  protected  in,  204. 
must  be  strictly  according  to  statute,  207. 
made  by  committing  trespass  is  void,  207. 
made  through  fraud  is  void,  207. 

oral  agreement  to  take  charge  of  property  is  not,  207,  note, 
indemnity  bond  may  be  required  when,  203. 
agreement  not  to  make,  is  void,  203. 
possession  of  property  completes,  207. 
created  and  continued  by  possession  of  property,  207. 
custody  and  control  must  be  sufficient  to  give  notice  of  same,  207. 
control  must  be  coupled  with  power  to  remove,  207. 
claim  of  dominion  must  be  coupled  with  power  to  exercise  it,  207. 
when  removal  of  property  excused,  207. 
when  lien  obtained  without  possession,  207,  note, 
possession  of  officer  must  exclude  that  of  owner,  207. 
owner  must  not  be  left  in  possession  without  giving  forthcoming  bond, 
207. 

sufficient  as  against  trespasser  without  possession,  207. 

appraisal  of  property  without  possession  not  sufficient,  207,  note. 

officer  may  enter  warehouse  of  third  person  to  make,  207. 

aided  by  conduct  of  defendant,  207. 

duty  of  officer  as  to  amount,  206. 

duty  of  officer  to  accept  amount  and  desist,  205. 

expulsion  of  keeper  no  abandonment,  207. 

abandonment  of,  by  keeper,  207,  note. 

order  in  which  several  must  be  made,  202. 

duty  of  officer  having  knowledge  of  other  writs,  202. 

duty  of  officer  to  make  further,  on  subsequently  acquired  property,  202. 

liability  of  officer  in  delay,  206. 

necessity  of  service  or  constructive  service,  216. 

other  acts  necessary  to  accompany,  219. 

how  the  second,  made,  201. 

what  officer  to  make  the  second,  201. 

when  a  second  one  may  be  made,  207. 

officer's  duty  in  making  a  second,  260. 

on  second  writ,  when  seizure  required,  223. 

what  held  by  the  second,  201. 

goods  in  custodia  legis,  207,  note. 

on  articles  in  safety  deposit  vault,  208. 

on  property  in  possession  of  a  bank,  208. 

upon  iron  safe  and  contents,  205. 

on  boxes  at  depot  for  transportation,  208. 

on  land,  214. 
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when  necessary  for  sheriff  to  go  upon,  219. 

on  land,  diversity  of  practice,  315. 

on  land,  posting  notices,  219. 

on  land,  subdivided  into  lots,  219,  note. 

creates  lien  on  land,  315. 

upon  homestead,  213. 

on  exempt  property,  213. 

on  chattels  taken  from  prisoner,  207. 

upon  books  of  account,  208. 

private  correspondence,  208. 

on  evidences  of  indebtedness,  209. 

on  negotiable  instrument,  208,  562,  note. 

on  chattels  intermixed  with  those  of  a  stranger,  210. 

upon  money,  207. 

on  animals,  208. 

on  property  susceptible  of  manual  delivery,  208. 

on  property  not  susceptible  of  manual  delivery,  207,  209. 

view  of  ponderous  property  not  sufficient,  207. 

upon  heavy  plates  of  glass,  209,  note. 

upon  fixtures,  209. 

on  machinery,  209. 

on  unripe  crop,  209. 

upon  a  ship  or  vessel,  209. 

on  portable  engine,  207,  note. 

on  vehicle  locked  in  carriage-house,  207,  note. 

upon  railroad  cars,  209. 

upon  railroad  property,  207,  note. 

on  grain  in  absent  cars,  207,  note. 

upon  goods  locked  in  store,  207,  note. 

upon  bulky  articles  in  sheds  by  posting  notices,  not  valid,  207. 

upon  hewed  stone  without  removal,  207. 

by  declaration  of  attachment  of  property  locked  in  building,  207,  note. 

upon  patterns  in  foundry,  207,  note. 

can  not  be  on  property  in  process  of  manufacture,  when,  208. 

on  charcoal  partly  burned,  208. 

on  merchants'  signs,  208. 

on  shares  of  stock  in  corporations,  208. 

on  policies  of  insurance,  208. 

on  property  owned  jointly,  211. 

upon  partnership  property,  208,  note. 

levy  ancillary  on  partnership  property,  215. 

on  part  of  cargo  sold  by  smaller  measure,  207,  note. 

on  goods  stored  in  warehouse,  207,  note. 

upon  property  occupied  by  military  forces,  207. 

upon  hay  and  grain,  208. 

priority  of  liens  created,  202. 
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upon  property  subject  to  lien,  212. 

on  mortgaged  property,  212. 

upon  equity  of  redemption,  212. 

priority  of,  when  made  on  same  day,  230. 

waiver  of  irregularities  in,  by  giving  bond  to  redeliver,  288. 

extent  to  which  errors  m,  waived  by  personal  appearance  or  service,  221. 

amendment  of,  222. 

in  aid  or  ancillary  attachment,  215. 

See  Levy  op  Attachment. 

ATTACHMENT  LIEN, 

generally,  313. 

not  created  by  writ,  199. 

how  created,  191,  199. 

the  levy  creates,  200,  387. 

not  created  till  levy  made,  314. 

when  levy  will  not  create,  200 

created  by  levy  on  groundless  writ,  314. 

when  created  by  levy  without  possession,  207,  note. 

return  of  the  writ  necessary  to  create,  223. 

when  return  may  be  filed  nunc  pro  tunc,  228. 

not  created  by  judgment,  but  by  levy,  323. 

extends  only  to  property  levied  upon,  316. 

not  created  unless  return  complies  with  statute,  231. 

controlled  by  plaintiff,  313. 

dates  from  time  possession  taken,  207. 

character  and  effect  of,  313. 

measured  by  defendant's  title,  31S. 

limited  to  amount  averred  in  affidavit  and  writ,  817. 

limited  to  debtor's  right  in  the  property,  31S. 

not  greater  than  amount  named  in  affidavit,  404. 

date  of  levy,  time  of  creation,  230. 

not  affected  by  subsequent  statute,  314. 

enforced  by  execution  on  judgment,  323. 

fixed  by  judgment,  314. 

perfection  of,  by  special  judgment,  451. 

must  exist  or  judgment  will  not  relate  back,  323. 

not  released  by  appeal  from  judgment,  323. 

continued  by  appeal  from  judgment  for  defendant,  324. 

merged  into  judgment  for  the  plaintiff,  10,  205,  323. 

demand  on  judgment  necessary  to  protect,  325. 

perfected  only  by  sale  under  execution,  64. 

lost  by  failure  to  sue  out  execution,  325. 

operative  until  dissolved,  326. 

bond  to  pay  judgment  releases,  304. 

how  affected  by  bond  to  pay  judgment,  302. 
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can  not  be  affected  by  sale  of  property,  269. 

of  first  levy  is  not  exclusive  of  second,  when,  319. 

not  affected  by  subsequent  alienation,  319. 

affected  by  prior  fraud,  318. 

a  contingent  one,  10. 

a  qualified  one,  10. 

duration  of,  in  California,  323,  note. 

effect  of,  in  Kansas,  314,  note. 

by  service  upon  railway  in  Kentucky,  316,  note. 

how  created  in  Kentucky,  314,  note. 

not  lost  in  Montana  by  general  judgment,  323,  note. 

in  Tennessee,  not  perfected  without  special  judgment,  323,  note. 

in  chancery,  in  Virginia,  314,  note. 

publication  necessary  to,  where  no  personal  service,  322. 

on  crops,  arises  upon  contract,  and  not  from  levy,  322,  note. 

on  property  controlled  by  administrator,  425. 

not  relinquished  in  case  of  receptor,  265. 

on  real  estate  created  by  levy,  315. 

when  created  on  land,  214. 

on  land  previously  conveyed,  53. 

how  created  in  Maine,  315,  note. 

on  land  dissolved  by  death  of  defendant,  52. 

when  prior  to  homestead,  315,  note. 

upon  rents  and  profits,  316. 

on  land,  filing  copy  with  registrar  of  deeds,  necessary  to,  219. 

not  affected  by  delay  in  filing  return,  315. 

not  affected  by  clerical  error,  315. 

created  on  equity  of  redemption,  59. 

created  by  levy  on  mortgaged  property,  212. 

how  created  on  chattels  mortgaged,  320,  note. 

only  on  surplus  of  pledged  property,  412. 

upon  stock  and  dividends,  316. 

continued  by  reversal  of  order  dissolving  attachment,  355. 

preserved  by  appeal  or  writ  of  error,  333. 

may  be  protected  by  removing  adverse  claims,  321. 

how  defeated,  322. 

keeper  can  not  dispute  validity  of,  269. 

terminated  by  abandonment,  256. 

not  lost  by  enforced  abandonment,  259. 

not  destroyed  by  delay  in  making  return,  228. 

not  affected  by  appointment  of  trustee  or  receiver,  322. 

destroyed  only  by  dissolution  of  attachment,  322. 

dissolution  of,  generally,  326. 

dissolved  by  giving  security,  327. 

dissolved  by  bond  to  pay  judgment,  286. 

dissolution  of,  because  of  irregularities,  generally,  338. 


1354  INDEX. 

{References  are  to  Sections,  Vol.  I,  §§  1-404,  Vol.  II,  §§  465-727.} 
ATTACHMENT  LIEN—  Continued. 

dissolved  by  delivering  property  to  debtor,  329. 
dissolved  by  substitution  of  parties,  330. 
dissolved  by  insolvency  or  bankruptcy  of  debtor,  331. 
dissolution  of,  in  federal  court,  rule,  38 1 . 
dissolved  by  death  of  defendant,  when,  332. 
dissolved  by  refusing  security  offered.  327. 
dissolved  by  sale  of  perishable  property,  327. 
dissolved  for  insufficiency  of  affidavit,  339. 
dissolved  for  insufficient  bond,  340. 
dissolved  for  insufficient  writ,  341. 
dissolved  for  insufficient  service,  342. 
dissolved  for  insufficient  return,  342. 
dissolved  by  alteration  in  writ,  328. 
dissolved  by  judgment  for  defendant,  333. 
dissolved  by  judgment  of  nonsuit  or  excessive  judgment,  334. 
dissolved  by  personal  judgment  alone  for  plaintiff,  335. 
dissolution  of,  by  failure  to  demand  property  within  statutory  time,  336. 
dissolution  of,  by  failure  to  sell  according  to  statute,  337. 
dissolved  by  not  including  portion  in  order  of  sale,  335. 
discharged  in  Indiana  unless  special  judgment  of  sale,  323,  note, 
revival  of ■,  334,  note. 

revived  by  setting  aside  judgment  of  nonsuit,  322. 
priority  of,  generally,  323. 
not  affected  by  garnishment  generally,  612. 
not  affected  by  subsequent  proceedings  in  chancery,  415. 
a  sufficient  interest  to  contest  fraud,  320. 
See  Lien. 
ATTACHMENT,  MALICIOUS, 
liability  of  plaintiff  for,  370. 

See  Malicious  Attachment  and  Wrongful  Attachment. 

ATTACHMENT,  NATURE  OF, 

generally,  2. 

modeled  after  the  London  custom,  12. 

alike  in  all  states,  11. 

a  dual  proceeding,  4,  191. 

a  provisional  remedy,  10. 

a  widening  remedy,  includes  debts  not  due,  9,  20. 

can  issue  only  on  present  existing  demand,  12. 

when  perfected  is  an  equitable  assignment,  200. 

when  ancillary  to  main  suit,  215. 

when  as  an  execution,  192,  note. 

courts  inclined  to  enlarge,  16. 

ATTACHMENT,  NOTICE  OF, 

necessary  to  priority  over  subsequent  purchase,  421. 

See  Notice. 
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ATTACHMENT,  OBJECTIONS  TO, 
interposed  by  intervention,  427. 

See  Intervention  and  Traverse. 

ATTACHMENT,  ORIGIN  OF, 
consideration  of,  1. 

ATTACHMENT,  PARTNERSHIP  PROPERTY, 

for  sole  debt  of  a  member,  49. 
for  firm  debt,  three  doctrines  relating  to,  48. 
for  firm  debt,  ground  as  to  part,  48. 
when  owned  by  a  partner,  211,  note, 
after  dissolution  or  insolvency,  50. 
in  hands  of  surviving  partner,  51. 
when  tortious,  360,  note. 

compared  to  execution,  respecting  seizure  of  partnership  property,  49. 
See  Partnership. 

ATTACHMENT,  PRIORITY  OF, 

generally,  10. 

how  determined,  401. 

See  Priority. 

ATTACHMENT,  PURPOSE  OF, 
to  create  a  lien,  10,  191,  313. 

See  Nature  and  Lien. 

ATTACHMENT,  REVIEW  OF, 
generally,  457. 
by  appeal,  459. 
by  supersedeas,  458. 
by  petition  to  vacate  judgment,  463. 

See  Review  and  Appeal. 

ATTACHMENT,  SALE  ON, 
requirements,  455. 

not  necessary  when  money  seized,  30. 
does  not  disturb  cotenant,  455. 
title  related  back  to  levy,  314. 
title  conveyed  at,  455. 
title  not  warranted,  455. 
confirmation  of,  455. 
of  property  owned  by  partners,  etc.,  211. 
of  partnership  property  for  debt  of  one,  49. 
failure  to  make,  as  directed  by  statute,  discharges  lien,  337. 
distribution  of  proceeds,  456. 
when  may  be  set  aside  on  motion,  455. 
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petition  to  vacate,  464. 
redemption  from,  455. 
of  land,  52,  note. 

See  Sale  and  Judgment. 

ATTACHMENT,  SETTING  ASIDE. 

See  Dissolution. 

ATTACHMENTS,  SIMULTANEOUS, 
rule  regarding  priority,  409. 

See  Priorities. 

ATTACHMENT,  STATUTES, 

interpretation  of,  8. 

not  extended  by  presumption,  8. 

strictly  construed,  12. 

construed  liberally,  wben,  16. 

liberally  construed  in  Tennessee,  149. 

uniformity  of,  regarding  attachment,  11. 

why  not  quoted  herein,  11,  13. 

See  Nature  op  and  Judgment. 

ATTACHMENT  UNDER  SPECIAL  STATUTE, 
to  enforce  landlord's  lien,  25. 

See,  also,  Debt  not  Due. 

ATTACHMENT,  TRANSCRIPT  OF, 
what  is  not,  219,  note. 

See  Judgment. 

ATTACHMENT,  TRIAL, 
when  to  be  had,  448. 

See  Issue  and  Judgment. 

ATTACHMENT,  VALIDITY  OF, 

necessary  to  priority  of  lien,  421. 

between  parties  when  not  as  to  third  persons,  196,  note. 
See  Priorities  and  Partners. 

ATTACHMENT,  WHEN  IT  WILL  LIE, 

when  assumpsit  may  be  maintained,  16. 

for  tort  when  implied  assumpsit  will  lie,  16. 

to  subject  personal  property,  generally,  29. 

to  seize  tangible  property,  28. 

whenever  an  execution  could  take  the  property,  28. 

on  a  "money  demand"  only,  14,  15. 

on  "contract,"  16. 
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ATTACHMENT,  WHEN  IT  WILL  LIE—  Continued. 
contract  by  matter  of  record,  not  necessary,  16. 
on  contract  payable  in  state,  17. 
on  contract  made  outside  of  state,  17. 
on  contract  of  married  woman,  14. 
on  implied  contract,  16. 

when  form  ex  contractu  through  cause  ex  delicto,  16. 
on  contract  not  showing  amount  of  indebtedness,  16. 
only  where  property  can  be  returned  in  same  plight,  28. 
for  crops  raised  on  shares,  77. 
for  crops  severed,  32. 
machinery  fixed  to  land,  60. 
on  land  or  interest  therein,  52. 
on  land  owned  jointly,  57. 
for  mortgagor's  interest  in  land,  59. 
land  owned  by  one,  paid  for  by  another,  56. 
on  land  held  in  trust,  55. 
on  land  conveyed  in  fraud  of  creditors,  54. 
on  land  of  tenant  in  common,  53. 
to  secure  land  previously  conveyed,  53. 
for  interest  under  land  contract,  63. 
for  equity  of  redemption,  50. 
for  legal  titlo  subject  to  equity  of  redemption,  61. 

for  interest  of  legatees,  devisees,  reversioners,  remaindermen,  etc..  62, 83. 
for  balance  of  purchase-money  of  land,  16. 
for  chattels  with  bailee  for  hire,  41. 
for  chattels  held  by  assignee,  44. 

for  chattels  under  mortgage,  43. 

for  chattels  held  under  pledge,  42. 

for  chattels  in  warehouses,  40. 

for  chattels  owned  by  copartnership,  47. 

for  chattels  held  in  trust,  45. 

for  chattels  held  under  conditional  sale,  37. 

for  chattels  in  vendor's  possession,  35. 

to  seize  intoxicating  liquors,  28. 

for  negotiable  instrument,  562,  note. 

for  subscriptions  to  capital  stock,  16. 

when  law  implies  promise  to  refund,  16. 

for  surplus  after  mortgage  paid,  attachable,  43. 

for  surplus  in  hands  of  assignee,  44. 

for  surplus  in  hands  of  trustee,  45. 

on  judgments  and  decrees,  23. 

against  non-resident,  100. 

against  non-resident  for  tort,  100. 

against  non-resident  partners,  104. 

against  partnership,  grounds  as  to  one,  88,  note. 

for  partnership  debt,  ground  only  to  part,  48. 
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after  insolvency  of  copartnership,  50. 

after  dissolution  of  copartnership,  50. 

for  effects  with  surviving  partner,  51. 

on  breach  of  covenant,  16. 

when  security  valueless,  24. 

at  suit  of  mortgagee,  43. 

on  breach  of  warranty,  15,  note. 

for  embezzlement,  16,  note,  27,  note. 

for  unliquidated  damages,  19. 

on  demand  arising  from  seduction,  27,  note. 

on  equitable  demand,  21. 

on  equities  in  land,  58. 

to  subject  widow's  dower,  52. 

See  Grounds  and  Demand  ;  also,  Property  Susceptible  to. 

ATTACHMENT,  WHEN  IT  WILL  NOT  LIE, 

on  liability  conferred  by  statute,  16. 

when  property  in  custody  of  officer,  31. 

for  chattels  in  custody  of  law,  46. 

to  seize  exempt  property,  28,  64. 

against  head  of  a  family,  72. 

for  provision  for  family,  65. 

for  wearing  apparel,  66. 

for  household  furniture,  67. 

mechanic's  tools,  implements  of  husbandry,  69. 

against  homestead,  and  money  received  thereby,  71. 

for  lumber  and  shingles,  71. 

for  animals  used  in  business,  etc.,  88. 

for  property  with  municipal  corporation,  84. 

as  to  animals  used  in  public  service,  70. 

for  tools  used  in  public  service,  70. 

on  land  of  a  minor,  53. 

to  secure  annual  crops,  54. 

chattels  subject  to  lien,  38. 

for  pension  money,  117. 

to  seize  property,  the  sale  of  which  is  prohibited,  28. 

property  in  hands  of  common  carrier,  39. 

for  damages  for  loss  of  goods,  16. 

on  implied  contract,  16. 

on  modified  contract,  16. 

for  land  under  contract  of  purchase,  63. 

property  purchased  on  conditional  sale,  28. 

on  mutual  debts  and  credits,  16. 

as  against  a  resident  though  not  a  non-resident,  100,  note. 

against  non-resident,  73. 

for  instantaneous  seisin  only,  56. 
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ATTACHMENT,  WHEN  IT  WILL  NOT  LIE— Continued, 
on  contracts  enforcible  only  in  court  of  equity,  16. 
for  contingent,  equitable  interest  in  land,  62. 
on  a  contingency,  14. 
when  an  accounting  necessary,  15. 
not  generally  for  tort,  14. 
on  gambling  debt,  27. 

on  pending  appeal  from  justice's  judgment,  16. 
on  an  appeal  bond,  15. 
upon  judgment  record,  589,  note, 
on  a  penalty,  15,  26. 
when  execution  available,  23. 
to  aid  an  injunction,  14. 
on  warrant  for  sheriff's  fees,  16,  note. 

See  Exemptions  and  Property  Not  Susceptible  op. 

ATTACHMENT,  WHO  MAY  MAINTAIN, 

the  United  States,  78. 
the  state,  78. 
corporations,  78. 
municipal  corporations,  78. 
copartners,  77. 
joint  tenants,  77. 
tenants  in  common,  77. 
non-residents,  76. 
not  a  non-resident,  when,  17. 
assignee,  76. 

assignees  of  insolvent  corporations,  84,  note. 
See  Parties  Plaintiff. 

ATTACHMENT,  WHO  MAY  BE  HELD   BY, 

individuals  generally,  79. 

partners,  81. 

joint  debtors,  80. 

tenants  in  common,  82. 

heirs  of  deceased  debtors,  83. 

lunatics,  79. 

intervener,  85. 

corporations,  84. 

stockholders  in  corporations,  84. 

non-residents  subscribers  of  stock,  84,  note. 

agent  of  foreign  corporation,  84. 

national  banks,  84. 

See  Parties  Defendant. 
Att.  86 
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ATTACHMENT,   WHO   MAY  NOT  BE  HELD   BY, 
municipal  officers,  84. 
public  officer  or  agent,  79. 

See  Municipal  Corporations  and  Public  Officers. 

ATTACHMENT,  WILL  REACH   WHAT, 

tangible  property,  28. 

only  property  not  exempt  from  execution,  28. 

only  that  which  may  be  legally  sold,  28. 

only  what  defendant  legally  owns,  28. 

only  what  is  within  the  jurisdiction  of  the  court,  28. 

anything  that  may  be  seized  and  sold  on  execution,  28. 

only  that  which  can  be  returned  in  same  plight,  28. 

personal  property  generally,  29. 

personal  property  when  free  from  lien,  29. 

personal  property  liable  on  execution,  29. 

property  in  hands  of  bailee,  28. 

property  sold  on  Sunday,  28,  note. 

not  property  purchased  on  conditional  sale,  28. 

property  fraudulently  conveyed,  etc.,  111. 

property  fraudulently  secreted,  123. 

intoxicating  liquors,  when,  28. 

chattels  held  by  assignee,  43. 

chattels  under  mortgage,  43. 

chattels  held  under  pledge,  42. 

chattels  with  bailee  for  hire,  41. 

chattels  with  common  carriers,  40. 

chattels  in  transitu,  39. 

chattels  with  agent  having  no  title,  33. 

chattels  held  in  trust,  45. 

chattels  not  in  custody  of  law,  46. 

chattels  owned  by  copartnership,  47. 

chattels  with  factor  or  agent  having  interest,  34. 

chattels  in  vendor's  possession,  35. 

chattels  with  fraudulent  vendee,  36. 

chattels  with  vendee  on  conditional  sale,  37. 

chattels  not  subject  to  lien,  38. 

crops  as  personal  property,  when  severed,  32. 

wearing  apparel  and  jewelry,  when,  31. 

machinery  fixed  to  land,  when,  60. 

surplus  after  mortgage  satisfied,  43. 

surplus  after  assignee  satisfied,  44. 

bank  bills,  30. 

stock  certificates,  30. 

money  in  specie,  30. 

land,  or  interest  therein,  when,  52. 

land  owned  jointly,  57. 
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ATTACHMENT,  WILL  REACH  WHAT—  Continued. 

land  owned  by  one,  paid  for  by  another,  56. 

land  held  in  trust,  55. 

land  title  in  name  of  defendant,  28. 

land  conveyed  in  fraud  of  creditors,  54. 

land  of  tenant  in  common,  when,  53. 

land  previously  conveyed,  53. 

not  land  under  contract  of  purchase,  63. 

not  land  of  a  minor,  53. 

widow's  dower,  when,  52. 

equities  in  land  generally,  58. 

not  contingent,  equitable  interest  in  land,  62. 

legal  title,  subject  to  equity  of  redemption,  61. 

equity  of  redemption,  59. 

mortgagor's  interest  in  land,  when,  59. 

interest  of  legatees,  devisees,  revisioners,  remaindermen,  etc.,  62. 

legacy,  83. 

not  right  to  cut  timber,  63. 

a  right  under  contract  to  convey,  where,  63. 

partnership  effects,  after  dissolution  or  insolvency,  50. 

partnership  property,  ground  only  to  part,  48. 

effects  in  hands  of  surviving  partner,  51. 

property  fraudulently  assigned  or  transferred,  118. 

property  criminally  contracted  for,  126. 

property  alienated  to  wife  or  child,  in  fraud,  117. 

property  fraudulently  purchased,  125. 

pioperty  of  partnership  fraudulently  disposed  of.  124. 

property  of  concealed  debtor,  89. 

property  of  absent  debtor,  87. 

property  of  absconding  debtor,  87. 

property  of  foreign  corporation,  105. 

property  of  non-resident  debtor,  100. 

See  Property  Susceptible  of. 
ATTACHMENT,  WILL  NOT  REACH  WHAT, 
that  which  execution  will  not  reach,  64. 
exempt  property,  64. 
provision  for  the  family,  when,  65. 
wearing  apparel,  66. 
household  furniture,  67. 

tools  of  mechanics,  "  implements  of  husbandry,"  69. 
animals  used  in  business  are  in  support  of  family,  68. 
animals  used  in  public  service,  70. 
tools  used  in  public  service,  70. 
pension  money,  when,  117. 
homestead,  and  money  received  therefrom,  71. 
property  in  possession  of  municipal  corporation,  84. 
See  Exemptions. 
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ATTACHMENT,  WRIT, 

issuance  of,  when  will  be  void,  192. 

when  several,  a  return  must  be  made  to  each,  223. 

issuance  of,  only  after  return  of  execution,  when,  192,  note. 

void  for  uncertainty  of  description  in  return,  231. 

when  can  not  be  served,  28. 

return  time  in  Indiana,  205,  note, 

See  Writ  op  Attachment. 

ATTACHMENT,  WRONGFUL, 

what  is,  360. 

See  Wrongful  Attachment  and  Malicious  Attachment. 

ATTACK,  COLLATERAL, 

may  not  be  made  on  voidable  attachment,  32G. 

can  not  be  for  mere  irregularities,  411,  note. 

ground  for  attachment  can  not  be  questioned  upon,  457,  note. 

may  be  made  for  jurisdictional  defects,  610. 

when  can  not  be  made  on  special  judgment,  451. 

on  judgment  in  garnishment,  706. 

garnishee  can  not  make,  when,  703,  note, 

See  Collateral  Attack. 

ATTESTATION, 

of  affidavit,  before  officer,  131,  note, 
of  bond  by  magistrate,  176,  note, 
of  writ,  amendment  of,  197. 
of  writ,  when  surplusage,  196. 
of  writ  of  garnishment,  604. 

See  Affidavit,  Bond,  Writ,  etc. 

ATTORNEY, 

not  a  "laborer"  within  law  of  exemptions,  558. 

when  plaintiff  liable  for  acts  of,  363. 

garnishment  of  fund  deposited  by,  580. 

as  garnishee,  rule  as  to  agent  applies,  553. 

for  plaintiff,  as  garnishee,  not  proper  practice,  554. 

authority  to  make  affidavit,  129. 

may  make  affidavit  for  attachment,  when,  140,  note,  144, 

in  fact,  may  make  affidavit,  129,  note. 

power  of,  to  sign  bond,  159,  170. 

may  give  individual  bond  for  attachment,  171. 

may  not  be  surety  in  Texas,  173,  note. 

when  may  not  be  surety  on  attachment  bond,  174. 

when  may  make  answer  for  garnishee,  619. 

fees  of,  when  recoverable  as  damages  in  action  on  bond,  188. 

fees  of,  recoverable  in  action  on  bond,  190. 
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fees  of  and  costs,  when   recoverable  in  action  for  malicious  attach- 
ment, 378. 
fees  of   and  expenses,  must  be  specially  averred  to  sustain  a  recov- 
ery, 187. 
fees  of,  not  recoverable  in  action  for  mere  wrongful  attachment,  369. 
fees  of,  when  recoverable  in  garnishment,  698. 
advice  of,  effect  of,  upon  malice  and  want  of  probable  cause,  373. 
liability  of,  to  officer  from  instructions,  398,  note. 
See  Agents. 

AUCTIONEER, 

garnishee,  general  rule,  548,  note. 

See  Garnishment. 

AUTHENTICATION, 

requisite  to  affidavit,  131. 

of  affidavit  before  whom,  131. 

See  Affidavit,  Oath,  etc. 

AUTHORITY, 

of  clerk  of  court  to  issue  writs  of  attachment,  194,  note. 
See  Clerk  and  Writs,  by  Whom  to  be  Issued. 

AUXILIARY  PROCESS, 

when  writ  of  attachment  is,  191,  196. 

See  Attachment  in  Aid,  also  Nature  of. 

AVERMENTS, 

necessary,  in  affidavit,  129,  note,  132,  145. 

necessary,  to  give  court  jurisdiction,  127. 

necessary,  in  petition  for  intervention,  433,  note. 

necessary,  in  action  against  receiptor,  281. 

necessary,  in  action  for  wrongful  attachment,  367. 

necessary,  in  action  for  malicious  attachment,  376. 

of  amount,  must  be  in  positive  terms,  135. 

of  amount  in  affidavit  controls  judgment,  133. 

of  authority  to  make  affidavit,  129. 

of  offsets  in  affidavit,  129. 

of  implied  contract  in  affidavit,  140. 

of  cause  of  action  in  affidavit,  132. 

of  residence,  in  affidavit  for  garnishment,  595. 

of  fraudulent  intent,  what  sufficient,  112. 

of  nature  of  contract  in  affidavit  for  garnishment,  594. 

of  facts  necessary  to  affidavit,  132. 

of  fraud,  in  pleadings  on  intervention,  433. 

of  fraud,  must  not  be  on  information  or  belief,  118. 

of  grounds  necessary  to  jurisdiction,  142. 
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of  grounds  for  attachment  must  not  be  in  the  alternative,  146,  150. 

of  ground  for  attachment,  two  grounds  not  inconsistent,  124,  note. 

of  ground  for  attachment  in  affidavit,  132,  142. 

of  exemption  necessary  in  affidavit  for  garnishment,  593. 

of  want  of  probable  cause  in  action  for  wrongful  attachment,  187. 


of 
of 
of 

of 
of 


indebtedness  that  debt  is  "due,"  137. 

indebtedness  "over  and  above"  set-offs,  etc.,  139. 

indebtedness  "justly  indebted,"  136. 

indebtedness  "as  near  as  may  be,"  138. 

indebtedness  on  information  and  belief,  by  agent,  135,  note. 


of  indebtedness  in  affidavit  necessary,  133. 

of  "justly  indebted,"  136. 

of  ownership  of  debt  in  affidavit,  132. 

of  intent  to  remove,  etc.,  in  affidavit,  106. 

of  "intent"  necessary  as  to  "conceal,  assign,"  etc.,  150. 

of  indebtedness,  in  affidavit  for  garnishment,  593. 

without  oath,  renders  judgment  void,  127. 

in  the  alternative,  as  to  "concealment,  etc.,"  insufficient,  150. 

in  affidavit,  when  on  "information  and  belief,"  135. 

in  declaration  for  action  on  bond,  187. 

in  garnishee's  answer,  generally,  622. 

in  writ  must  not  vary  from  affidavit,  196. 

variance,  when  fatal,  134. 

See  Affidavit,  Pleading. 

AVOIDANCE  OF  PAYMENT, 

as  ground  for  attachment,  112. 

See  Defense,  Plea  in  Abatement. 

AWARD  OF  WIDOW, 

can  not  be  garnished,  533,  note. 

See  Exemptions  and  Garnishment. 

AX  AND  HOE, 

tools  exempt  from  attachment,  69. 

See  Exemptions. 

B 

BAIL  BOND, 

breach  of,  will  not  support  attachment,  26. 

See  Bond  and  Redelivery  Bond. 

BAIL,  SPECIAL, 

effect  of  giving  in  Texas,  304. 

See  Bond  to  Pay  Judgment  and  Redelivery  Bond. 


INDEX.  1365 

[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  405-727.] 

BAILEE, 

property  in  hands  of,  attachable,  when,  28. 

money  in  possession  of,  not  attachable,  when,  33. 

for  hire  of  horse,  contract  will  support  attachment,  16. 

of  attached  property,  who  may  become,  266. 

of  attached  property  under  control  of  officer,  270. 

liability  of,  how  terminated,  277. 

lien  of,  will  defeat  attachment,  41. 

abandonment  of,  discharges  lien,  269. 

for  hire  when  a  garnishee,  578. 

for  accommodation,  as  a  garnishee,  577. 

notice  to,  of  second  attachment,  when  necessary,  223. 

receipt,  effect  of  mentioning  value  of  property,  268. 

liability  of  officer  for  acts  of,  392,  395,  note. 

possession  of  property  by. 

See  Officer's  Possession. 
BAILMENT, 

when  a  contract  of,  for  money  will  support  attachment,  14. 

when  will  defeat  attachment,  37. 

BAILMENT  OF  ATTACHED  PROPERTY, 

generally,  264. 

officer's  duty  regarding,  270. 

BAILOR, 

interest  of,  in  chattels,  when  attachable,  41. 

See  Property  Susceptible  of  Attachment. 

BALANCE, 

judgment  for,  in  garnishment,  when  answer  shows  special  contract,  644. 
See  Surplus. 
BANKS, 

as  defendants  in  attachment,  84. 

money  in,  when  exempt  from  attachment,  71. 

money  deposited  in,  when  in  fraud  of  creditors,  118. 

property  in  possession  of,  levy  in  attachment  upon,  208. 

money  deposited  in,  garnishment  of,  579. 

money  in,  deposited  by  agent,  garnishment  of,  580. 

as  garnishees,  when  fund  deposited  transferred  as  collateral,  581. 

BANK  BILLS, 

personal  property  and  may  be  attached,  30. 
garnishable  as  negotiable  instruments,  576. 

BANK  CHECK, 

garnishment  of,  in  other  bank,  579. 
can  not  be  garnished  when  not  payable,  565,  note, 
garnishment  of,  drawn  before  service,  presented  after,  582. 
See  Negotiable  Instruments. 
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BANK  DRAFT, 

garnishment  of  fund  while  outstanding,  582. 

See  Negotiable  Instruments. 

BANK  NOTES, 

when  stolen  will  not  support  attachment,  16. 

See  Negotiable  Instruments. 

BANKRUPTCY, 

effect  on  attachment,  424,  note. 
effect  upon  redelivery  bond,  292. 
of  debtor  dissolves  attachment,  when,  331. 
can  not  impair  attachment  lien,  322. 
See  Assignment  for  Benefit  of  Creditors  and  Insolvency. 

BAR,  PLEA  IN, 

when  bankruptcy  subject  for,  331,  note, 
to  deny  ground  for  attachment,  349. 
for  want  of  affidavit,  339. 
to  action  on  redelivery  bond,  300. 
when  garnishment  can  be  set  up  as,  623. 
by  garnishee  on  traverse,  660. 
by  defendant  in  garnishment  of  suit  pending,  666. 
by  defendant  in  garnishment  of  prior  judgment,  666. 
See  Pleas. 

BAR  TO  ACTION, 

garnishment  is  not,  on  same  demand,  488. 
general  judgment  in  attachment  is,  452. 
not  by  judgment  in  action  for  defendant,  183. 
when  judgment  in  garnishment  is  not,  696. 

judgment  in  garnishment  not,  as  to  amount  due  defendant,  724. 
judgment  in  garnishment  not,  as  to  third  persons,  when,  727. 
special  judgment  in  attachment  is  not,  452. 
attachment  not,  where  service  by  publication  only,  191. 
See  Limitation. 


BEASTS. 

BEDDING. 
BEDSTEAD. 


See  Animals  and  Exempt  Property. 

See  Household  Furniture. 
See  Household  Furniture. 


BELIEF, 

of  affiant,  no  ground  for  attachment,  110. 
affidavit  on,  of  non-residence,  101,  note, 
averment  of  non-residence  on,  insufficient,  148. 
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averment  upon,  as  to  "  removed,"  149. 
of  fraudulent  intent  no  ground  for  attachment,  111 . 
reason  for,  effect  upon  action  for  malicious  attachment,  371. 
no  defense  on  motion  to  quash,  86. 

probable  cause,  proof  of,  as  defense  in  action  on  bond,  188. 
and  information,  affidavit  for  garnishment  on,  596,  note. 
See  Information  and  Belief. 

BENEFIT  OF  CREDITORS, 

assignment  for,  when  will  not  defeat  attachment,  118. 
See  Assignment  for. 

BILL  IN  CHANCERY, 

attachment  lien  will  support,  when,  411. 
when  prior  to  attachment  lien,  415. 

See  Bill  in  Equity  and  Equitable  Relief. 

BILL  TO  ENJOIN, 

enforcement  of  judgment,  effect  upon  garnishment,  589. 
See  Equitable  Relief  and  Injunction. 

BILL  IN  EQUITY, 

to  set  aside  fraudulent  conveyance  or  judgment,  320. 

will  reach  funds  in  hands  of  municipal  corporations,  501. 

proper,  where  funds  in  hands  of  resident  officer  of  foreign  corporation, 

496,  note, 
must  be  filed  against  fraudulent  vendee  of  land,  588. 
for  garnishee's  mistake  in  answer,  617. 
by  claimant  in  garnishment,  672. 
supplemental  to  attachment,  49. 

See  Equitable  Relief. 

BILL  OF  EXCEPTIONS, 

necessary  to  review  of  judgment  in  attachment,  460. 
necessary  to  take  up  objections  to  garnishment,  705. 
judgment  record  in  garnishment,  part  of,  679. 
See  Exceptions  and  Error. 

BILLS  OF  EXCHANGE, 

See  Negotiable  Instruments. 

BILLS  OF  LADING, 

possession  of,  effect  on  attachment,  40. 

See  Common  Carriers. 

BILLS  AND  NOTES. 

See  Negotiable  Instucments. 
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BILL  OF  BEVIEW, 

to  correct  judgment  in  attachment,  461. 

See  Review  op  Attachment  Proceedings. 

BLANKS, 

filled  by  amendment,  197. 

See  Amendment  and  Irregularities. 

BOABD  OF  SUPERVISORS, 

as  plaintiffs  in  attachment,  78. 

when  contingent  within  garnishment  law,  516,  note. 
See  Municipal  Officers. 

BOATS, 

attachment  of,  29. 

See  Property  Susceptible  of  Attachment. 

BODY  OF  WRIT, 

of  garnishment,  603. 

See  Writ. 

BONA  FIDES. 

See  Honest  Purpose  and  Good  Faith. 

BONA  FIDE  CREDITOR, 

claims  of,  priority  over  attachment,  36. 
See  Priorities. 

BONA  FIDE  PURCHASER. 

See  Purchaser  in  Good  Faith. 

BOND, 

levy  of  attachment  upon,  208. 

is  "property,  money  or  effects,"  562,  note. 

See  Levy  and  Property  Susceptible  of  Attachment. 

BOND,  ADMINISTRATOR'S, 

when  will  not  support  attachment,  14. 

See  Demand  Necessary,  etc.,  Official  Bonds. 

BOND,  APPEAL, 

not  a  money  demand,  15. 

not  a  "debt,"  within  the  meaning  of  the  statute,  14. 
See  Demand  Necessary,  etc. 

BOND  FOR  ATTACHMENT, 

object  and  necessity  for,  153. 
pre-requisite  to  acquiring  jurisdiction,  153. 
not  required  of  United  States,  78. 


INDEX. 


1369 


{References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.} 
BOND  FOR  ATTACHMENT—  Continued. 
government  need  not  give,  153. 
state  need  not  give,  153. 
effect  of,  4. 

formal  requisites  of,  155. 
form  of,  as  to  title  court,  156. 
form  of,  title  of  the  cause,  157. 
form  of,  the  date,  158. 
form  of,  the  signing,  159. 
form  of,  the  seal,  160. 

form  of,  must  show  whose  property  attached,  162. 
form  of,  recitation  of  names  of  parties,  161. 
form  of,  recital  of  conditions,  161. 
conditions  of,  161. 
approval  of,  by  clerk,  176. 
approval,  what  equivalent  to,  192. 
when  to  be  executed  and  filed,  154. 
conditions  of,  the  penalty,  163. 
must  name  the  penalty,  163. 
amendment  of,  as  to  penalty  named,  163,  note. 

conditions  of,  must  be  to  prosecute  "attachment,"   not  "action,"  161. 
parties  to,  generally,  167. 
parties  to,  the  obligees,  168. 
recital  of  surety's  name,  173. 
good  though  plaintiff  does  not  sign,  when,  169. 
how  construed,  161. 

construction  of,  will  be  upon  its  face,  170. 
interpretation  of  conditions,  183. 
can  not  be  contradicted  by  parol,  154,  note, 
void  as  containing  unnecessary  condition,  161. 
amount  of,  slight  variance  not  fatal,  165. 
conditions,  application  of  rule  de  minimus  non  curat  lex,  165. 
when  interest  to  be  included  in  amount,  164. 
motion  to  increase,  166. 
order  of  court  to  increase  amount,  166. 
surety  on,  generally,  173. 
without  sureties,  is  void,  154,  note, 
surety  on,  must  be  "sufficient,"  175. 
surety  on,  who  may  be,  174. 
surety  on,  municipal  officer  may  be,  174. 
surety  on  proceeding,  when  insufficient,  175. 
attorney  may  sign  for  plaintiff,  when,  170. 
by  agent  or  attorney  individually,  171. 
may  be  made  by  agent  or  attorney,  when,  170. 
agent  executing  bond  can  not  be,  174. 
when  given  by  partners,  159. 
when  executed  by  partners,  77,  note. 
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BOND  FOR  ATTACHMENT—  Continued. 

surety  on,  individual  members  of  firm  may  be,  172. 

surety  on,  stockholder  may  be  against  corporation,  174. 

use  of  partnership  name  in  execution  of,  172. 

in  behalf  of  municipal  corporation,  171. 

conditions  of,  to  whom  payable,  168. 

as  to  non-residents — when  unnecessary,  153,  note. 

required  in  attachment  on  unliquidated  demand,  19. 

objection  for  insufficiency  of,  who  to  make,  177. 

waiver  of  objections  to  insufficiency  of,  178. 

amendment  of,  179. 

irregularities  in,  may  be  amended,  154. 

can  not  be  amended  when  fails  to  show  authority  to  sign,  171,  note. 

can  not  be  filed  nunc  pro  tunc,  154. 

lack  of,  no  ground  for  demurrer,  154. 

amendment  of,  on  motion  to  quash  for  insufficiency,  177. 

amendment  of,  can  not  be  as  to  surety,  174. 

after  motion  to  dissolve,  340. 

amendment  of,  pending  traverse  or  motion  to  quash,  336. 

amendment  of,  as  to  signature,  159. 

amendment  of,  its  effect,  180. 

as  evidence  in  action  thereon,  188,  note. 

of  administrator  will  not  support  attachment,  when,  26. 

action  on,  generally,  182. 

action  on,  when  it  accrues,  183. 

action  on,  must  be  damages  to  sustain,  184. 

action  on,  pleading  in,  187. 

action  on  parties  plaintiff,  185. 

action  on  parties  defendant  to,  186. 

action  on  for  erroneous  affidavit — where,  132. 

action  on,  can  not  be  when  given  b}^  stranger,  169. 

action  on,  as  against  agent  or  attorney  individually,  171. 

action  on,  liability  of  sureties  in,  183. 

action  on,  plaintiff  otherwise  liable,  357. 

action  on,  in  behalf  of  firm,  172. 

other  action  ruay  lie,  although  bond  void,  182. 

action  on,  when  given  in  another  state,  187. 

action  on,  proof  in,  188. 

action  on,  record  in  attachment  as  proof,  189. 

action  on,  the  recovery,  190. 

action  on,  when  intervener  may  bring,  434,  note. 

effect  of  death  of  defendant  upon,  181. 

required  to  second  writ,  when,  154,  note. 

defect  in,  can  not  be  availed  of  by  second  attacher,  411,  note. 

what  is  breach  of,  183. 

obligor,  plaintiff  as  principal,  169. 

necessary  to  attachment  for  unliquidated  damages,  where,  19. 
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BOND  FOR  ATTACHMENT—  Continued. 

discharge  of,  181. 

insufficiency  of,  cause  for  dissolution,  340. 

validity  of,  a  subject  for  review,  171. 

BONDS  OF  CORPORATIONS, 

susceptibility  to  garnishment,  575. 

See  Mortgages  and  Negotiable  Instruments. 

BONDS  TO  DELIVER.     ' 

See  Redelivery  Bond. 

BOND  TO  DISSOLVE  ATTACHMENT, 
nature  and  effect,  286,  327. 
garnishment,  judgment  upon,  697. 
garnishment,  615,  664,  note. 

See  Dissolution  by  Bond. 

BOND   FOR  GARNISHMENT, 

necessary  to  jurisdiction,  when,  598. 
when  two  may  be  required,  598,  note, 
ratification  of,  598,  note. 

See  Bond  for  Attachment. 

BOND  OF  INDEMNITY, 

may  be  required  in  making  levy,  when,  203. 

to  protect  officer  in  garnishment,  598,  note. 

must  be  returned  with  writ,  223. 

not  Co  make  levy,  is  without  consideration  and  void,  M6. 

amount  of,  203. 

a  ratification  of  acts  of  officer,  362,  note. 

how  enforced,  203. 

action  on,  when  may  be  maintained,  203,  note. 

who  to  sue  upon,  386. 

BOND   ON  INTERVENTION, 

required,  434. 

See  Intervention. 

BOND   OF  OFFICER, 

secures  the  attachment  defendant,  384. 
action  on,  for  tortious  levy,  207. 

See  Officer,  Liability  of. 

BOND  TO   PAY  JUDGMENT, 
when  to  be  given,  303. 
to  whom  it  must  run,  303. 
sufficiency  of,  303. 
a  substitution  of  attached  property,  304. 
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BOND  TO  PAY  JUDGMENT—  Continued. 

effects  a  dissolution,  286. 

dissolution  of  attachment  by,  302. 

effect  upon,  of  staying  execution,  306. 

effect  upon,  of  amending  writ,  306. 

effect  upon,  of  adding  a  party,  306. 

not  affected  by  irregularities  in  affidavit,  303. 

effect  upon,  of  amending  declaration,  306. 

form  of,  303. 

clerical  errors  in,  will  not  invalidate,  303. 

need  not  name  consideration,  303. 

not  affected  by  bond  for  appeal,  306. 

refusal  of,  effect  on  attachment  lien,  327. 

action  on,  generally,  307. 

action  on,  form  of,  308. 

action  on,  parties  to,  309. 

action  on,  pleadings  in,  310. 

action  on,  proof  in,  310. 

breach  in  condition  must  be  proved,  310. 

action  on,  defense  to,  311. 

action  on,  damages  in,  312. 

joint  liability  on,  305. 

when  liability  of  surety  on,  begins,.305. 

recitals  in,  conclusiveness  of,  upon  surety,  311. 

what  will  discharge  surety  on,  306. 

personal,  when  sureties  liable  to,  305. 

See  Dissolution  by  Bond  to  Pay  Judgment. 

BOND  TO  RELEASE, 

acceptance  of,  liability  of  officer  regarding,  393. 

two  kinds  of  bonds,  286. 

liability  of  officer  for  breach  of  duty  regarding,  393. 

waives  citation  in  Louisiana,  221,  note. 

See  Release  of  Attached  Property  and  Dissolution  by  Bond. 

BOND  TO  REDELIVER, 

purpose  of,  generally,  286. 

necessary  for  defendant  to  retain  possession,  207. 

nature  and  effect  of,  286,  288. 

effect  upon,  of  mere  personal  judgment  in  attachment,  291. 

no  waiver  of  right  to  contest  attachment,  351. 

sufficiency  of,  287. 

who  may  make,  287. 

must  run  to  whom,  287. 

common  law  bond  good,  where,  287. 

covenants  of,  287. 

in  case  of  partners,  tenants  in  common,  etc.,  286. 
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BOND  TO  REDELIVER—  Continued. 

no  liability  on,  when  attachment  void,  287. 

recitals  in,  2S7. 

return  of,  into  court,  289. 

compliance  with  covenant  to  return,  290. 

when  liability  of  surety  on,  begins,  291. 

performance  of  either  of  two  alternate  conditions  discharges,  290. 

sureties  on,  when  discharged,  292. 

refusal  of,  effect  on  attachment  lien,  327. 

assignment  of,  before  suit,  297. 

action  on,  generally,  294. 

action  on,  parties  to,  297. 

action  on,  pleas  in,  299. 

action  on,  evidence  to  sustain,  299. 

action  on,  where  to  be  brought,  296. 

action  on,  defense,  300, 

action  on,  when  scire  facias  necessary  to,  295. 

action  on,  form  of  judgment  to  sustain,  29-4. 

action  on,  judgment  in,  301. 

action  on,  who  interested  in  recovery,  297. 

action  on,  plaintiff's  pleadings,  298. 

action  upon,  when  forfeited,  289. 

breach  of,  will  not  support  attachment,  26. 

BOND,  REPLEVIN, 

to  procure  release  of  property,  286. 

the  giving  of,  waives  defects  in  attachment,  when,  222. 

action  on,  295. 

See  Bond  to  Release,  also  Replevin. 

BONDS,  SURETIES  ON, 
generally,  167. 

to  dissolve  garnishment,  judgment  against,  697. 
if  moved  from  state,  another  may  be  given,  174. 
may  move  to  quash  in  Texas,  344,  note. 
See  Sureties. 

BONDING  PROPERTY, 

waives  citation  in  Louisiana,  221,  note. 

See  Bond  to  Dissolve. 

BOOKS  OF   ACCOUNT, 

levy  of  attachment  upon,  208. 

within  the  meaning  of  some  attachment  statutes,  14. 
necessity  of  showing  in  answer,  628,  note. 
See  Levy,  Garnishment  and  Property  Susceptible  of  Attachment. 
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BOOK-KEEPER, 

when  a  "laborer,"  within  the  meaning  of  the  law  of  exceptions,  558. 

BOOKS  AND  PAPERS, 

officer  has  only  control  over,  28. 

See  Books  op  Account  and  Levy. 

BREACH,  ASSIGNMENT  OF, 

in  declaration  for  action  on  bond,  187. 
See  Pleading. 

BREACH  OF  CONDITIONS, 

what  is,  in  attachment  bond,  183. 
in  bond  to  pay  judgment,  must  be  proved,  310. 
See  Attachment  Bond,  Action  on,  and  Bond  to  Release,  Redelivery  Bond. 

BREACH  OF  CONTRACT, 

averment  of,  in  affidavit,  140. 

See  Demand  Necessary,  etc. 

BREACH  OF  WARRANTY, 

will  support  attachment,  15,  note. 

See  Demand,  etc. 

BREAST  PIN, 

not  clothing — exempt,  388,  note. 

See  Exemption. 

BRINGING  CASE  TO  HEARING, 

how  effected  on  answer  of  garnishee,  651. 
See  Issue  and  Trial. 

BURDEN  OF  PROOF, 

in  action  on  bond,  184,  note,  188. 

is  upon  person  denying  validity  of  attachment,  219. 

on  plaintiff,  to  show  liability  of  garnishee,  494,  note. 

in  action  against  receiptor,  282. 

when  upon  defendant  in  action  against  receiptor,  283. 

on  garnishee  when  assignment  shown,  657. 

upon  assignee,  539,  note. 

in  action  for  malicious  attachment,  377. 

in  action  for  wrongful  attachment,  368. 

of  fraud  as  ground  for  attachment,  115,  116. 

when  notes  garnished,  565,  note. 

to  sustain  creditor's  bill,  320. 

on  trial  of  claimant's  intervention,  437. 

on  trial  of  interplea  in  garnishment,  676. 

on  issue  on  answer,  657. 

on  scire  facias  for  want  of  answer,  650. 


INDEX. 


1375 


[-References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 
BURDEN  OF  PROOF—  Continued. 

upon  sheriff,  to  show  property  not  defendant's,  206. 

of  "intent  to  remove,"  106. 

on  traverse  or  motion  to  quash,  353. 

on  motion  to  quash,  108. 

to  support  motion  to  dissolve,  344. 

See  Evidence  and  Proof. 

BUSINESS, 

place  of,  effect  upon  garnishment,  491. 

doing,  within  the  state  renders  corporation  liable  as  garnishee,  493. 
See  Non-Residence  and  Residence. 

BUTCHER, 

entitled  to  exemption. 

See  Exempt  Property. 

BUTTER. 

See  Exempt  Property. 

c 

CAPITAL  STOCK, 

subscriptions  to,  will  support  attachment,  16. 

See  Stock  of  Corporation  and  Corporations. 

CAPTION, 

of  writ  of  attachment,  196. 

See  Writ,  Form  of. 

CARPENTER'S  TOOLS, 

attachment  of,  when  not  exempt,  29. 

See  Exemptions. 

CARE,  DEGREE  OF, 

to  which  officer  is  liable  in  cases  of  bailment,  272. 
required  of  officer  in  custody  of  property,  251,  392. 
consequence  of  officer's  neglect  to  take,  252. 

See  Bailments  and  Custody  of  Property. 

CARS, 

levy  of  attachment  upon,  209. 

are  personal  property,  and  may  be  attached,  when  not  in  use,  29 
See  Property  Susceptible  of  Attachment. 

CASE. 

See  Trespass  on  the  Case. 

Att.   87 
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CAUSE  OF  ACTION, 

must  be  shown  in  affidavit  besides  grounds  for  attachment,  133. 

averment  of,  in  affidavit,  132. 

description  of,  in  writ  of  attachment,  196. 

against  partners,  where  must  arise,  76,  note. 

when  it  accrues  against  plaintiff  for  wrongful  attachment,  366. 

when  it  accrues  against  officer  for  failure  to  turn  over  proceeds,  397. 

accruing  to  officer  on  the  receipt,  274. 

when  it  accrues  against  plaintiff  for  malicious  attachment,  375. 

when  it  accrues  on  attachment  bond,  183. 

when  it  accrues  on  redelivery  bond,  294. 

when  it  accrues  on  bond  to  pay  judgment,  307. 

when  it  survives,  83. 

at  law,  necessary  to  garnishee's  liability,  475. 

for  garnishment  enumerated,  600. 

justice  of,  no  ground  for  attachment,  188. 

See  Ground  for  Attachment. 

CATTLE, 

support  of,  when  attached,  262,  note, 
expense  of  keeping,  when  attached,  263. 
can  not  be  attached  when  let  to  another,  41 . 
intermingled,  levy  of  attachment  upon,  210. 

See  Exempt  Property   and   Animals. 

CAUSES,  REMOVAL  OF. 

See  Removal  of  Causes. 

CERTAINTY, 

required  in  description  of  property  in  return,  231. 
See  Affidavit  and  Writ. 

CERTIFICATE, 

of  approval  of  bond,  176. 

of  clerk,  of  judge's  authority,  130. 

of  deposit,  garnishment  of,  564,  note. 

of  deposit  in  bank,  garnishment  of,  580. 

of  stock,  reached  by  garnishment,  when,  498. 

of  stock,  personal  property  may  be  attached,  30. 

of  stock,  is  not  a  negotiable  instrument,  499,  note. 

of  stock,  may  be  reached  by  garnishment,  30. 

CERTIORARI, 

to  review  order  dissolving  attachment,  355. 
and  bond  dissolves  attachment,  327. 
to  review  judgment  in  attachment,  462. 
writ  of,  to  review  garnishment,  701. 
to  review  garnishment,  when  not  competent,  637. 
See    Review. 
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CERTIFIED    CHECK, 

effect  upon  garnishment  of  fund,  582. 

See  Negotiable  Instruments. 

CERTIFIED   COPY  OF    WRIT, 

when  omission  to  make,  irregularity  only,  219,  note. 
See   Writ. 

CESTUI   QUE  TRUST, 

interest  in  land  will  defeat  attachment,  55. 
See  Trust. 

CHANCERY,  BILL  IN, 

attachment  lien  will  support,  when,  411. 

See  Bill  in  Equity  and  Equity. 

CHANCERY  PROCESS, 

when  prior  to  attachment,  415. 

See  Priorities. 

CHANGE  IN  NAME  OF  PARTY, 

dissolves  attachment,  330. 

See  Writ,  Alteration  of. 

CHARACTER  OF  DEMAND. 

See  Nature  op  Demand. 

CHARCOAL, 

levy  of  attachment  upon,  208. 
is  personal  property  and  may  be  attached,  29. 
See  Personal  Property. 

CHARGES, 

paid  in  advance,  by  common  carrier,  effect  on  attachment,  40. 
See  Expenses  and  Costs. 

CHATTEL  MORTGAGE, 

on  stock  of  corporation,  effect  on  garnishment,  498. 
See  Mortgage,  Lien,  Pledge  and  Grounds  for  Attachment. 

CHATTELS,  ATTACHMENT  OF. 

See  Personal  Property. 

CHATTELS  INTERMIXED, 

levy  of  attachment  upon,  210. 

See  Levy  and  Intermingled  Goods. 

"CHEAT,  HINDER  AND   DELAY," 

as  grounds  for  attachment,  106,  111. 

See  Grounds  for  Attachment. 
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CHECKS  ON  BANKS, 

garnishment  of,  drawn  before  service,  presented  after,  582. 
can  not  be  garnished  when  not  payable,  565,  note, 
garnishment  of ,  in  other  bank,  579. 
certified,  effect  upon  garnishment  of  fund,  582. 
See  Negotiable  Instruments. 

CHILD, 

alienation  to,  grounds  for  attachment,  117. 

CHILD  TO  SUPPORT  PARENT, 
effect  upon  garnishment,  533. 

See  Grounds  for  Attachment  and  Fraud. 

CHOSES  IN  ACTION, 

levy  of  attachment  upon,  209. 

who  may  have  attachment  on,  76. 

notes  and  bills  are— rule  regarding  garnishment,  562. 

are  local  with  reference  to  garnishment,  490. 

assigned,  can  not  be  garnished,  537. 

See  Assignment. 

CHRISTIAN  NAME, 

variance  in,  in  affidavit,  130.   . 
amendment  of,  in  writ,  197. 

See  Parties,  Name  of,  and  Variance,  also  Name. 

CITATION, 

waiver  of,  in  Louisiana,  by  bonding  property,  221,  note, 
of  claimant  in  garnishment,  672. 

See  Intervention. 

CITY, 

can  not  be  a  garnishee,  500,  note. 

See  Municipal  Corporation. 

CITIZENS, 

may  sue  in  attachment,  76. 

when  synonymous  with  resident,  90. 

when  alien  may  be,  90. 

See  Plaintiff  and  Resident. 

CIVIL  DEATH, 

of  corporation,  dissolves  attachment,  when,  331,  note. 
See  Corporations. 
CLAIM  OF  ASSIGNEE, 

how  protected  in  garnishment,  673. 

See  Interplea  and  Intervention. 
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CLAIM  OF  EXEMPTION, 

when  to  be  interposed,  213. 
how  made,  74. 
must  be  specific,  74. 
who  entitled  to,  head  of  family,  72. 
who  entitled  to,  not  a  non-resident,  73. 
who  may  interpose,  213. 
who  must  assert,  75. 
interposed  against  execution,  706. 
when  garnishee  must  make,  629. 
by  defendant  in  garnishment,  668. 
when  garnishee  need  not  make,  668. 
must  be  made  by  employer  when  garnished,  560. 
must  be  made  by  garnishee  or  will  be  liable  in  other  suits,  718. 
must  be  urged  or  will  be  waived,  75. 
of  wages  may  be  defeated  by  claim  for  necessaries,  561. 
See  Exemption. 

CLAIMANT— INTERVENTION  BY, 

nature  of  the  proceeding,  426. 

when  may  be  interposed,  428. 

duty  of  plaintiff  regarding,  673. 

admitted  on  his  own  application,  672,  note. 

no  one  but  owner  in  Vermont,  427,  note. 

who  may  make,  427. 

parties  defendant  on,  435. 

as  parties  defendants,  85. 

how  to  be  made,  432. 

petition,  affidavit,  433. 

bond  required,  434. 

summoning  or  citing,  672. 

may  sue  out  injunction,  674,  note. 

when  several  attachments,  429. 

pleadings  in,  433. 

answer,  or  replication  in,  436. 

interplea  by,  671. 

on  scire  facias  for  want  of  answer,  650. 

what  issue  may  be  tried  on,  429. 

where  issue  to  be  tried,  430. 

when  issue  to  be  tried,  431. 

instructions  to  jury,  on,  438. 

findings,  verdict,  439. 

judgment,  damages,  costs,  440. 

appeal  from  judgment  in  attachment,  459. 
See  Intervention. 
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CLERICAL  ERRORS, 

that  work  dismissal  of  attachment,  326. 
cured  by  intendment,  135. 
in  affidavit,  may  be  amended,  152,  note, 
in  affidavit,  how  corrected,  131. 
in  bond,  no  cause  for  dissolution,  340. 
correction  of,  effect  on  redelivery  bond,  292. 
in  writ,  amendable,  197. 
in  writ,  amendable  after  levy,  196. 
in  bond,  to  pay  judgment,  will  not  invalidate,  303. 
what  is,  in  receiptor's  receipt,  267. 

in  declaration  in  action  on  bond  to  pay  judgment,  not  fatal,  310. 
See  Amendments  and  Irregularities. 

CLERK, 

power  to  administer  oath  to  affiant,  130,  131 . 

power  to  issue  writs  of  attachment,  194,  note. 

should  sign  and  seal  the  writ,  196. 

attestation  of  writ,  supplied  on  motion,  when,  196. 

powers  of  deputy,  in  issuance  of  writ,  194. 

approval  of  attachment  bond,  176. 

power  to  appoint  an  elisor,  201. 

acts  of,  de facto  official,  194. 

certificate  of  judge's  authority,  130. 

may  be  a  garnishee,  when,  506. 

See  Public  Officers. 

CLOTHING, 

selection  of,  when  exempt,  388,  note. 

See  Exempt  Property. 

COLLATERAL  ATTACK, 

ground  for  attachment  can  not  be  questioned  upon,  457,  note. 

can  not  be  for  mere  irregularities,  411,  note. 

can  not  be  if  court  had  jurisdiction,  322,  note. 

may  be  made  where  jurisdiction  has  not  been  acquired,  221. 

can  always  be  made  for  jurisdictional  defect,  300. 

may  be  made  for  jurisdictional  defects,  610. 

for  insufficient  affidavit,  152. 

for  insufficient  averment  in  affidavit,  147,  note. 

for  insufficient  affidavit  in  Tennessee,  136. 

can  not  be  for  non-residence,  348,  note. 

on  attachment  bond  for  lack  of  sureties,  173. 

for  improper  statement  of  amount  in  writ,  176. 

by  third  parties,  85. 

for  informality  in  writ,  can  not  be  made  by  third  parties,  196. 

on  return  of  writ  not  allowed,  when,  226. 
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COLLATERAL  ATTACK—  Continued. 

not  permitted  for  imperfect  return,  238. 

on  judgment  in  garnishment,  705. 

may  not  be  made  on  judgment  in  void  attachment,  326. 

may  be  made  on  judgment  in  void  attachment,  326. 

on  judgment  against  receiptor,  283. 

when  can  not  be  made  on  special  judgment,  451. 

of  judgment  in  attachment  against  married  women,  14. 

on  judgment  unavailing  if  court  have  jurisdiction,  10. 

garnishee  can  not  make,  when,  703,  note. 

COLLATERAL  SECURITY, 

property  held  as,  can  not  be  attached,  24. 

property  so  held  must  be  a  fixed  lien  to  defeat  attachment,  24,  note. 

note  held  as,  can  not  be  garnished,  573. 

See  Mortgages  and  Property  Subject  to  Lien. 

COLLECTORS  OF  DUTIES, 

in  possession  of  chattels,  effect  on  attachment,  40. 

See  Custodia  Legis  and  Property  in  Custody. 

COLLUSION. 

See  Fraud. 

COMMENCEMENT  OF  ACTION, 

what  is,  215. 

in  attachment,  by  petition,  127,  note. 

in  attachment,  by  affidavit,  127. 

by  attachment,  can  not  be  for  trover,  27,  note. 

against  plaintiff  for  wrongful  attachment,  366. 

for  malicious  attachment,  time  for,  375. 

for  wrongful  attachment,  proper  place  for,  360. 

against  receiptor,  when  demand  necessary  in,  276. 

against  receiptor,  when  demand  unnecessary,  278. 

in  another  state,  not  abuse  of  process,  when,  360,  note. 

on  redelivery  bond,  294. 

what  so  considered  in  garnishment,  608,  note. 

when  issuance  of  writ  is,  199. 

when  issuance  of  writ  is  not,  199. 

See  Suit  and  Form  op  Action. 

COMMENCEMENT  OF  ATTACHMENT, 

generally,  3. 

See  Attachment. 

COMMERCIAL  AGENCY, 

statement  to,  ground  for  attachment  when  fraudulent,  123,  125. 

See  Found  and  Ground  for  Attachment. 
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COMMISSION  MERCHANTS. 

See  Agent. 

COMMISSIONER  OF  DEEDS, 

may  administer  oath  of  affiant,  130. 

See  Oaths  and  Public  Officers. 

COMMISSIONS  OF  OFFICER. 

See  Compensation  and  Fees. 

COMMON  CARRIERS, 

property  in  hands  of,  attachable,  when,  39. 
attachment  of  chattels  in  possession  of,  40. 
of  freight,  when  may  be  garnishees,  578. 

See  Agents  and  Servants. 

COMMON  LAW, 

attachment  and  garnishment  unknown  to,  8,  485. 
See  Origin  and  Nature. 

COMMUNICATIONS, 

between  attorney  and  client,  what  privileged,  within  garnishment  law, 
63,  note. 

See  Evidence  and  Privileged  Communications. 

COMPARISON, 

of  attachment  and  garnishment,  467. 

See  Nature  and  Origin. 

COMPENSATION  OF  OFFICER, 
for  care  and  expense,  398. 
of  keeping  property  attached,  263. 

See  Fees  and  Officers. 

JOMPENSATORY  DAMAGES, 

where  only,  recoverable  in  action  on  bond,  190. 
See  Damages. 

COMPETENCY  OF  WITNESS, 

on  trial  of  issue  on  garnishee's  answer,  656. 
on  trial  of  interplea  in  garnishment,  676. 

See  Witness  and  Evidence. 

.CMPLAINT, 

form  of,  in  attachment  cases,  441,  note, 
in  attachment,  441. 

See  Declaration. 
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COMPLIANCE, 

with  covenants  of  redelivery  bond,  what  is,  290. 
See  Bond  and  Redelivery  Bond. 

COMPULSORY  APPEARANCE, 

of  defendant  in  Iowa,  442,  note. 

See  Appearance. 

COMPUTATION  OF  TIME, 

between  service  and  return  day,  205. 
when  return  day  falls  on  Sunday,  205. 

See  Service  and  Return. 

CONCEALED  DEBTOR, 

who  is,  88. 

when  ground  for  attachment,  89. 

ground  for  attachment,  averment  of,  in  affidavit,  147. 
See  Ground  for  Attachment. 

CONCEALMENT, 

averment  of,  as  ground  for  attachment,  150. 

what  is  not  fraudulent,  113. 

and  absconding  compared,  89. 

of  partnership  property,  ground  for  attachment,  123,  note. 

of  one  member  of  partnership,  attachment  because  of,  48. 

through  fraud,  defeats  exemption,  64. 

See  Grounds  for  Attachment. 

CONCLUSIVENESS  OF  RECITALS, 

in  bond  to  pay  judgment,  304. 

See  Bond  to  Pay  Judgment  and  Interpretation. 

CONDEMNATION  OF  PROPERTY, 

by  special  judgment,  451. 

See  Judgment,  Special. 

CONDITION  PRECEDENT, 

to  action  on  bond,  183. 

See  Action  on  Bond. 

CONDITION  OF  CONTRACT, 

determines  liability  of  garnishee,  516. 

See  Garnishee  and  Liability. 

CONDITIONAL  JUDGMENT, 

upon  default  in  garnishment,  623. 

See  Judgment  and  Default. 
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CONDITIONAL  SALE, 

effect  on  garnishment,  476. 
effect  upon  attachment,  28,  37. 
when  prior  to  attachment  lien,  420. 
levy  on  goods  so  sold,  387,  note. 

See  Sale. 

CONDITIONS, 

breach  of,  what  is  in  attachment  bond,  183. 
recital  of,  in  attachment  bond,  161. 
in  bond,  interpretation  of,  183. 
of  redelivery  bond,  287. 
of  redelivery  bond  when  fulfilled,  292. 
in  redelivery  bond,  what  is  compliance  with,  290. 
See  Bond. 

CONFESSION  OF  JUDGMENT, 

when  will  support  attachment,  23. 

not  sufficient  ground  for  attachment,  121. 

priority  of  lien  over  attachment,  413. 

effect  on  garnishment,  660. 

in  garnishment  by  defendant,  effect  on  garnishee,  681,  note. 

in  garnishment  by  executor,  512,  note. 

See  Judgment  by  Confession. 

CONFIRMATION, 

of  attachment  sale,  455. 

See  Sale. 

CONFLICT   OF  JURISDICTION, 

between  state  and  federal  court,  84. 

See  Jurisdiction. 

CONFLICT  OF  LAW, 

writs  from  different  courts,  46,  note, 
regarding  exemption  of  wages,  590,  note. 

See  Exemptions,  Jurisdiction  and  Writs. 

CONFUSION   OF  GOODS, 

when  exempt,  effect  of,  67. 
liability  of  parties  concerning,  210. 

See  Intermingled  Goods. 

CONJUNCTION,   DISJUNCTIVE, 

use  of  in  averment  of  grounds,  146. 

See  Affidavit  and  Grounds. 

CONSEQUENTIAL    DAMAGES, 

See  Exemplary  Damages  and  Damages. 
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CONSERVATOR, 

for  lunatic  in  attachment  cases,  79. 

See  Parties. 

C0NSfdfu!eAofI0^il  support  attachment  when  law  implies  promise  to   re- 

mnd,  16. 
want  of,  when  no  defense  in  action  on  receipt,  ^6. 
need  not  be  stated  in  bond  to  release,  287. 
need  not  be  named  in  bond  to  pay  judgment,  303. 

See  Affidavit,  Averment   and  Bond,  Conditions. 

CONSIGNEE   OF  GOODS, 

liabilitv  of,  in  garnishment,  578. 

in  possession  with  interest  will  defeat  attachment,  34. 

rights  of,  prior  to  attachment,  when,  39. 

See  Goods  in  Transitu. 

CONSIGNMENT  OF  GOODS, 

to  agent  defeats  attachment,  when,  34. 
liable  in  garnishment,  578. 

CONSPICUOUS, 

place,  what  is,  219,  note. 

See  Notices,  Posting. 

CONSTABLE, 

when  may  levy  attachments,  201. 
duty  of,  in  making  return,  224. 

See  Officer. 

CONSTITUTIONALITY  OF  LAW, 

relating  to  foreign  attachment,  100. 

CONSTRUCTION  OF  AFFIDAVIT, 

generally,  131. 

See  Affidavit. 

CONSTRUCTION  OF  ANSWER  OF  GARNISHEE, 

most  strongly  against  him,  634. 

See  Interpretation  and  Answer. 

CONSTRUCTION  OF  ATTACHMENT  STATUTES, 

generally,  8. 

a  strict  one,  12. 

not  extended  by  presumptions,  8. 

when  liberal,  8. 

in  Tennessee  liberally,  149. 

strictly  as  to  exemptions,  64. 

See  Judgment. 
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CONSTRUCTION  OF  BOND, 

for  attachment,  161. 

application  of  rule  de  minimus  non  curat  lex,  165. 

will  be  upon  its  face,  170. 

See  Bond. 

CONSTRUCTION  OF  MORTGAGE, 

by  mortgagor  and  mortgagee,  586,  note. 
See  Mortgage. 

CONSTRUCTION  OF  RETURN, 
of  officer,  228. 

See  Return. 

CONSTRUCTIVE  NOTICE, 

upon  non-resident  defendant  in  garnishment,  607. 
of  lien,  levy  is,  319. 

See  Notice  and  Service. 

CONSTRUCTIVE  POSSESSION, 

by  officer  of  goods  on  board  cars,  39  note. 

See  Custody  and  Possession. 

CONSTRUCTIVE  SERVICE, 

effect  of,  on  jurisdiction,  216. 

upon  defendant  in  attachment,  when  necessary,  216. 
See  Service. 

CONSUL, 

of  United  States  liable  to  attachment,  when,  48. 
of  foreign  country  can  not  be  a  garnishee,  505. 
See  Officers. 

CONTENTS, 

of  garnishee's  answer  generally,  622. 

See  Answer  and  Form. 

CONTINGENCY, 

what  is  within  the  meaning  of  the  statute,  14. 

what  will  preclude  garnishment,  481. 

note  must  not  be  dependent  on,  to  support  garnishment,  572. 

what  is  not — regarding  wages,  555,  note. 

of  indebtedness  shown  by  answer  discharges  garnishee,  643. 

CONTINGENT  EQUITABLE  INTEREST, 
in  land  not  attachable,  62. 

See  Land,  Attachment  of. 
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CONTINGENT  LIABILITY, 
what  is,  516,  note, 
when  rent  is,  51G,  note, 
when  board  is,  516,  note, 
when  insurance  is,  516,  note, 
what  is  not,  516,  note, 
effect  of,  when  shown  by  answer,  634. 
precludes  garnishment,  481. 

CONTINUANCE, 

by  plaintiff  in  attachment,  447. 
to  amend  bond,  158. 
of  hearing  of  motion  to  dissolve,  343. 
of  garnishment  till  debt  matures,  515,  note, 
of  levy,  when  proper,  207. 
CONTINUATION  OF  LIEN, 

demand  on  execution  necessary  to,  325. 
by  appeal  from  judgment  for  defendant,  324. 
by  reversal  of  order  dissolving  attachment,  365. 
of  attachment  lien  in  California,  323,  note. 

See  Lien,  Preservation  of. 

CONTRACT, 

definition  of,  16.  ,     ,    97 

action  in  form  of,  will  support  attachment,  though  cause  be  for  tort,  27. 

breach  of,  averment  of,  in  affidavit,  140. 

when  modified  will  not  support  attachment,  16. 

payable  in  the  state  will  support  attachment,  17. 

made  outside  of  state,  when  will  support  attachment,  17. 

implied,  when  will  support  attachment,  16. 

implied,  will  not  support  attachment,  when,  16. 

of  receiptor,  action  upon,  274. 

of  bailment  will  support  attachment,  when,  14,  16. 

of  purchase,  gives  attachable  interest,  where,  63. 

depending  on  matter  of  record  will  uot  support  attachment,  16. 

in  fraud,  ground  for  attachment,  when,  125. 

fraud  in,  does  not  make  it  a  tort.  16. 

fraudulent,  to  pay  wages  in  advance  may  be,  555,  note. 

action  on,  in  form  will  support  attachment,  although  the  cause  be  tort,  16. 

need  not  show  amount  of  indebtedness  to  support  attachment,  lb. 

demand  on,  necessary  to  support  attachment,  16. 

to  pay  money,  the  basis  of  attachment,  12,  13. 

of  married  woman,  when  will  not  support  attachment,  14. 

to  marry,  breach  of,  will  support  attachment,  when,  18. 

demand  arising  on,  decree  is  not,  23. 

a  pending  appeal  is  not  a  demand  arising  upon,  16. 

merged  into  judgment  will  not  be  a  demand,  23. 

demand  arising  upon  a  penalty  is  not,  26. 
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CONTRACT—  Continued. 

incomplete,  will  not  support  garnishment,  476. 

place  of,  its  effect  upon  garnishment,  491. 

subsequent  to  garnishment  does  not  affect  liability  of  garnishee,  516. 

privity  of,  necessary  to  garnishment,  550. 

in  writing  not  affected  by  answer  of  garnishee,  644. 

relation  determines  liability  of  garnishee,  516. 

legality  of,  necessary  to  garnishee's  liability,  517. 

copy  of,  appended  to  answer  of  garnishee,  632. 

CONTRADICTION, 

of  return  not  generally  allowed,  226. 
of  answer  when  will  support  judgment,  641. 
See  Answer  and  Return. 

CONTROL, 

definition  of  as  contemplated  by  garnishment  law,  515,  note, 
of  property  necessary  to  valid  levy,  207. 
of  officer  over  land  attached,  52. 

See  Custody  and  Possession. 

CONTROVERSY, 

as  to  title,  sheriff  may  require  indemnity,  203. 
See  Bond  of  Indemnity. 

CONVERSION, 

what  is,  in  making  levy,  386. 
what  is  sufficient  evidence  of,  387,  note, 
of  personal  property  will  support  attachment,  when,  25. 
action  against  receiptor  for,  280. 
how  proved  in  action  against  receiptor,  282. 

officer  not  guilty  of,  for  failure  to  turn  over  money  to  plaintiff,  396. 
when  plaintiff  liable  for  because  of  wrongful  attachment,  361. 
See  Liability. 

CONVEYANCE, 

in  fraud  of  creditors,  as  grounds  for  attachment,  111. 
threats  to  make,  when  grounds  for  attachment,  119. 
See  Grounds  for  Attachment,  Assignment,  Alienation,  Deed,  MortgagEj 

and  Sale. 

COOKING  STOVE. 

See  Exemption  of  Household  Furniture,  Exempt  Property. 

COPARTNERS. 

See  Partners  and  Partnership  Property. 

COPARTNERSHIP. 

See  Partnership. 


INDEX. 


1389 


[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 
COPIES  OF  AFFIDAVITS, 

in  affidavit  of  grounds,  144. 

See  Affidavit. 

COPY  OF  ATTACHMENT, 

with  whom  to  be  left,  219. 

when  service  of  required  in  Michigan,  219,  note. 

by  whom  to  be  left,  219,  note. 

See  Service  of  Writ. 

COPY  OF  CONTRACT, 

appended  to  answer  of  garnishee,  632. 
See  Answer. 

COPY  OF  INSTRUMENT  SUED  ON, 

requisites  of,  in  affidavit,  141. 

See  Affidavit. 

COPY  OF  INVENTORY, 

when  to  be  served  on  defendant,  216,  note. 

See  Levy,  Execution  of  Writ  and  Service. 

COPY  OF  THE  WRIT, 

sufficient,  though  judge's  signature  lacking,  196. 
service  of,  to  be  made  upon  whom,  in  Connecticut,  219,  note, 
certified,  when  omission  to  make,  irregularity  only,  219,  note. 
See  Writ. 

CORD-WOOD, 

is  personal  property  and  may  be  attached,  29. 

See  Property  Susceptible  of  Attachment. 

CORNET, 

exempt  from  attachment,  69,  note. 

See  Exempt  Property. 

CORONER, 

when  to  levy  attachment,  201, 

See  Levy,  Who  to  Make. 

CORPORATE  BONDS, 

susceptibility  to  garnishment,  575. 

See  Mortgages  and  Negotiable  Instruments. 

CORPORATE  STOCK, 

may  be  seized  on  attachment,  when,  30. 
reached  by  garnishing  corporation,  498. 
transfer  of,  when  prior  to  attachment  lien,  419. 

See  Property  Susceptible  of  Levy. 


1390  INDEX. 

[Eeferences  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 
CORPORATIONS, 

as  plaintiffs  in  attachment,  78. 

as  defendants,  84. 

as  defendant  in  action  on  bond,  186. 

must  be  named  in  writ  of  garnishment,  603,  note. 

domicile  of  must  be  averred  in  affidavit  for  garnishment,  595. 

when  non-resident,  84. 

when  foreign,  84. 

foreign,  what  is  in  regard  to  garnishment,  492. 

foreign,  amenable  to  garnishment,  493. 

foreign,  garnishment  of  agent  casually  within  state,  351. 

foreign,  casually  within  state  can  not  be  garnishee,  494. 

foreign,  attachable  as  non-residents,  105. 

non-resident,  bond  required  in  attachment  against,  153. 

domestic,  what  is,  492. 

domestic,  may  be  a  garnishee,  492. 

service  upon  officers,  105. 

foreign  service  of  garnishment  upon,  608. 

as  garnishee,  for  stock  of  member,  498. 

as  garnishee,  answer  of,  619. 

stockholder  of,  may  be  surety  on  attachment  bond  against  company,  174. 

debt  of  a  member  to,  will  support  attachment,  16. 

civil  death  of,  dissolves  attachment,  when,  331,  note. 

shares  of  stock,  in  levy  upon,  208. 

CORPORATIONS,  MUNICIPAL, 

as  plaintiff  in  attachment,  78. 

bond  for,  in  attachment,  171. 

officer  of,  may  sign  bond  for,  174. 

may  not  be  a  garnishee,  492,  500. 

debtor  of,  may  be  garnishee,  504. 

may  waive  exemption  to  garnishment,  when,  501. 

answer  of,  when  garnishee,  620,  note. 

CORRECTION  OF  CLERICAL  ERROR, 
effect  of,  on  redelivery  bond,  292. 
in  names  of  parties  in  writ,  197. 

See  Amendment. 

CORRESPONDENCE, 

seizure  of,  by  sheriff,  208. 
as  evidence  on  trial  of  intervention,  437,  note. 
See  Evidence,  Levy. 
COSTS, 

bond  conditioned  to  pay,  161. 
in  action  on  bond,  183. 
recoverable  in  action  on  bond,  190. 
on  trial  of  intervention,  440. 
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on  trial  of  issue  on  interplea,  677. 
taxation  of,  in  garnishment,  698. 
on  trial  of  issue  on  answer,  663. 
when  awarded  against  the  garnishee,  663. 
for  or  against  garnishee,  judgment  for,  698. 

judgment  for,  against  garnishee,  for  want  of  timely  answer,  650,  note, 
and  fees,  in  action  against  receiptor,  285. 

and  attorney's  fees,  when  recoverable  in  action  for  malicious  attach- 
ment, 378. 
and  expenses  of  garnishee,  set-off  in  answer,  624. 
See  Expenses. 

CO-TENANT, 

not  disposessed  by  sale  on  attachment,  455. 
of  land,  effect  upon  attachment  lien,  315. 

See  Tenant  in  Common. 

COUNSEL,  ADVICE  OF, 

effect  upon  malice  and  want  of  probable  cause,  373. 

COUNSEL  FEES, 

See  Fees. 

COUNTER-AFFIDAVITS, 

as  evidence  on  traverse  of  motion  to  quash,  353,  note. 
See  Affidavit  and  Evidence. 

COUNTER-CLAIMS, 

averment  of  "over  and  above"  necessary  in  affidavit,  139. 
See  Off-sets  and  Set-off. 
COUNTY, 

can  not  be  a  garnishee,  500,  note. 

See  Municipal  Corporations. 
COUPONS, 

for  interest,  garnishment  of,  575,  note. 

See  Garnishment,  Efficiency  of. 

COURT,  DISCRETION  OF, 

to  amend  writ,  197. 

regarding  amendment  of  return,  239. 

concerning  amendment  of  answer  in  garnishment,  633. 

to  re-open  garnishment  case,  699. 

See  Amendment  and  Discretion. 

COURT  JURISDICTION  OF, 

not  over  stranger  in  his  absence,  672. 

when  defendant  not  served  and  garnishee  denies  indebtedness,  ques- 
tioned, 651. 
Att.  88 
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COURT,  JURISDICTION  OF—  Continued. 

when  can  not  order  further  answer  in  garnishment,  651. 
in  garnishment  defeated  by  denial  of  debt,  when  no  personal  serv- 
ice, 642. 
when  garnishee  may  question,  660. 
to  enter  judgment  in  garnishment,  necessity  of,  680. 
judgment  in  garnishment  must  show,  679. 
in  scire  facias  must  appear  on  face  of  proceedings,  684. 

COURT,  POWER  OF, 

to  direct  amendment,  356. 

See  Amendment. 

COURT  RULE, 

not  proper  proceeding  against  officer  for  failure  to  levy,  390,  note. 
See  Officer,  Liability  of. 

COVENANT, 

breach  of,  will  support  attachment,  16, 
of  redelivery  bond,  287. 
in  redelivery  bond  when  satisfied,  290,  292. 
See  Bond. 

COVERTURE, 

where  a  bar  to  attachment,  14. 

See  Husband  and  Wife,  and  Married  Women. 

CREDIT, 

loss  of,  where  recoverable  as  damages  in  action  on  bond,  190. 
injury  to,  not  an  item  of  damage  in  action  on  bond,  188. 
See  Damages. 

CREDITS, 

negotiable  paper  are,  566,  note. 
See  Negotiable  Instruments  and  Garnishment,  Efficiency  of. 

CREDITOR, 

the  person  necessary  to  be  the  plaintiff,  19. 
only  can  have  attachment,  36,  note. 

in  attachment,  charged  with  notice  of   rights  of   persons  in  posses- 
sion, 318. 
intervention  by,  when  allowed,  427. 

See  Parties. 

CREDITORS,  ASSIGNEE  FOR  BENEFT  OF, 

can  not  be  garnishee,  generally,  542. 
when  may  be  a  garnishee,  542,  note. 

See  Assignment  for.  etc. 
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CREDITOR,  ATTACHING. 

See  Plaintiff. 

CREDITOR'S    BILL, 

to  set  aside  fraudulent  conveyance  maintained  by  attachment  plaint- 
iff, 320. 

See  Equitable  Relief. 

CREDITOR,  JUDGMENT, 

intervention  by,  427. 

See  Intervention. 

CREDITOR,  PREFERRED, 

the  United  States  is,  424,  note. 

can  not  be  by  procuring  attachment,  410. 

none  over  assignee,  when,  423. 

CROPS, 

when  not  attachable,  54. 
raised  on  shares,  attachment  of,  77. 
not  severed,  attachment  of,  32. 
when  unripe,  levy  upon,  209. 
growing,  possession  by  officer,  constructive,  245. 
landlord's  lien  on,  enforcible  by  special  attachment,  25. 
tenant's  interest  in,  not  attachable,  when,  52,  note. 
See  Property  Susceptible  of. 

CURABLE  DEFECTS, 

what  are  in  levy,  221. 

See  Levy,  Amendments  of. 

COURTESY,  TENANCY  BY  THE, 

when  attachable,  52. 

See  Property  Susceptible  of  Attachment. 

CUSTODIA  LEGIS, 

liability  of  officer  for  seizing  property  in,  389. 
property  in,  not  susceptible  of  garnishment,  505. 
property  taken  from  prisoner  is  in,  207. 
property  considered  in  pending  garnishment,  614. 
See  Custody  of  Law. 

CUSTODIAN, 

appointment  of,  to  hold  possession,  264. 
when  may  be  placed  in  charge  of  property  seized,  207. 
possession  by,  is  possession  of  officer,  46. 
possession  by,  when  duly  appointed  is  legal,  264. 
may  be  placed  in  charge  of  attached  property,  244. 
to  be  left  with  ponderous  property,  219. 
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CUSTODIAN—  Continued.. 

when  warehouseman  may  be,  266. 
not  to  remain  in  stranger's  house,  246. 
must  surrender  to  officer  on  request,  269. 
liability  of  officer  for  negligence  of,  385. 
abandonment  by  discharges  lien,  269. 
expulsion  of,  is  not  abandonment,  207. 
garnishee  so  considered,  471. 
garnishee  considered  as,  of  the  fund,  613. 
of  note  or  bill,  can  not  be  garnishee,  576. 

CUSTODIAN'S  FEES, 

when  collectible,  285. 

in  action  against  bailees,  285. 

See  Fees  and  Expenses. 

CUSTODY  OF  LAW, 

when  property  is  in,  46. 
chattels  in,  can  not  be  attached,  46. 
property  in,  liability  of  officer  for  seizing,  389. 
property  considered  in,  pending  garnishment,  674. 
property  possessed  by  assignee  is  in,  44,  note, 
property  with  receiver,  of  trustee  is  in,  46. 
property  in,  when  held  by  receiver,  547. 
property  with  master  in  chancery  is  in,  46. 
property  with  custodian  is  in,  46. 
property  held  by  garnishee  is  in,  when,  46. 
property  of  prisoner  in,  can  not  be  attached,  31. 
when  it  terminates,  46. 

CUSTODY  OF  PROPERTY, 

necessary  to  valid  levy,  207. 

surrender  of,  by  taking  bond,  286. 

nature,  purpose  and  effect,  generally,  243. 

must  be  actual,  visible  and  notorious,  244. 

does  not  change  ownership,  248. 

a  qualified  or  special  title,  247. 

may  be  kept  by  custodian  or  agent,  244. 

of  growing  crops,  constructive,  245. 

officer  can  not  retain,  of  tenement  in  which  found,  246. 

when  owned  by  partners,  tenants  in  common,  etc.,  249. 

bond  to  pay  judgment  releases,  304. 

released  by  bond  to  pay  judgment,  302. 

surrender  of,  sufficiency  of  bond  to  return,  287. 

may  be  released,  when,  253. 

when  released  allows  second  levy,  260. 

disposition  when  perishable,  262. 

when  goods  perishable,  250. 
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CUSTODY  OF  PROPERTY—  Continued. 
degree  of  care  required,  251. 

liability  of  officer  for  breach  of  duty  regarding,  392. 
liability  for  neglect,  252. 
expenses  incurred  in,  263. 
an  abandonment  of,  257. 
what  not  abandonment,  258. 
when  forced  to  surrender,  259. 
duration  of,  250. 
when  term  expires,  254. 
as  to  intermixing  goods,  255. 
pending  intervention,  428,  note, 
in  garnishment,  612. 

by  officer  may  be  demanded  from  receiptor  at  any  time,  273. 
action  for  interference  with,  261. 

See  Possession  of  Property. 

CUSTOM  OF  LONDON, 

model  of  the  attachment  law,  12. 
regarding  garnishment,  465. 

See  Origin. 

D 

DAMAGES, 

action  for  against  fraudulent  attachee,  410,  note. 

allegation  of  in  action  for  wrongful  attachment,  367. 

action  for  when  statute  not  complied  with,  8. 

to  which  plaintiff  is  liable  beyond  covenants  of  bond,  357. 

no  recovery  without  in  action  on  bond,  188. 

must  be  natural  and  proximate  sequence  toteustain  a  recovery,  184, 190. 

three  elements  governing  basis  of  recovery  in  action  on  bond,  190. 

in  action  on  bond  to  pay  judgment,  312. 

when  speculative,  not  recoverable  in  action  on  bond,  190. 

to  business  and  loss  of  credit  when  recoverable  in  action  for  malicious 

attachment,  379. 
compensatory  where  only  recoverable  in  action  on  bond,  190. 
proof  of,  in  action  on  bond,  188. 
recoverable  in  action  on  bond,  182,  188. 
recoverable  in  action  on  bond,  rule  for,  190. 
necessary  to  sustain  action  on  bond,  184. 
limit  of  recovery  in  action  on  bond,  190. 
liability  of  officer  in,  seizure  of  exempt  property,  69. 
exemplary,  can  not  be  recovered  after  action  on  bond,  182,  note, 
recoverable  in  action  for  wrongful  attachment,  368. 
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DAMAGES,  MEASURE  OF, 

in  action  against  officer,  400. 

in  action  against  officer  for  failure  to  apply  goods  on  execution,  396,  note. 

when  note  sold  for  less  than  its  face,  19. 

in  action  for  malicious  attachment,  377. 

in  action  for  mere  wrongful  attachment,  369. 

in  action  against  receiptor,  284. 

on  second  attachment,  395,  note. 

on  trial  of  intervention,  440. 

in  action  intervener's  bond,  434. 

in  action  on  redelivery  bond,  290,  note. 

in  action  on  the  bond,  190. 

in  action  on  bond,  188. 

in  action  on  redelivery  bond,  300. 

in  action  on  redelivery  bond,  301. 

DAMAGES,  MITIGATION  OF, 

in  action  on  bond,  190. 

by  officer,  in  action  by  third  person,  399,  note, 
what  may  be  shown,  in  action  against  receiptor,  283. 
what  may  be  shown  in  action  for  malicious  attachment,  383. 
See  Mitigation  of  Damages. 

DAMAGES,  SPECIAL, 

must  be  averred  in  pleading  to  sustain  recovery,  376. 

to  credit  in  business,  what  averment  will  sustain,  376,  note. 

DAMAGES  UNLIQUIDATED, 

when  will  support  attachment,  16,  19. 

claim  arising  from,  will  not  support  garnishment,  479,  483. 

for  penalties  in  bonds  will  not  support  attachment,  26. 

DATE, 

of  affidavit,  128. 

as  requisite  to  bond  for  attachment,  158. 

of  the  writ,  necessity  for,  196. 

of  summons,  how  proven,  3,  note. 

of  return,  235. 

DEATH, 

of  plaintiff  does  not  abate  attachment,  282. 

of  defendant,  effect  on  attachment  bond,  181. 

of  defendant  dissolves  attachment,  when,  332. 

of  debtor,  effect  upon  garnishment,  528. 

of  wife,  effect  on  attachment  of  land,  57. 

attended  by  insolvency  dissolves  attachment  on  personal  property,  332, 

note, 
civil,  of  corporation,  dissolves  attachment,  when,  331,  note. 
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DEATH— Continued. 

of  garnishee,  effect  on  proceeding,  616. 
of  garnishee  before  answer  abates  writ,  682. 
suggestion  of,  upon  record  in  garnishment,  682. 
effect  of,  upon  judgment  in  garnishment,  682. 

See  Heirs,  Executors  and  Administrators. 

DEBT, 

definition  of,  14. 

a  prerequisite  of  attachment,  12. 

whether  it  must  be  legal  or  equitable,  14. 

to  support  attachment  must  be  legal,  14. 

incurred  by  gaming,  will  not  support  attachment,  27. 

on  contract  necessary  to  support  attachment,  16. 

arising  on  contract,  liability  for  stolen  bank  notes  is  not,  16. 

action  of,  on  bond  to  pay  judgment,  308. 

"nature"  of,  averred  in  affidavit,  140. 

averment  of,  in  affidavit,  133. 

averment  of,  when  to  be  "justly  indebted/'  136 

averment  of,  need  not  state  amount  of  various  loans,  135,  note. 

can  not  be  averred  on  information  and  belief,  13o. 

not  due,  attachment  of,  favored,  9. 

not  due,  when  will  support  an  attachment,  14. 

not  due,  attachment  of,  warranted  by  fraud,  20. 

not  due,  affidavit  of  in  Louisiana,  136,  note. 

not  due,  affidavit  of  in  Nebraska,  136,  note. 

not  due,  affidavit  of  in  Texas,  136,  note. 

not  due,  omission  to  aver,  cured  by  amendment  in  Texas,  152,  note. 

not  due,  affidavit  as  to,  in  Wisconsin,  136,  note. 

fraudulently  contracted  as  grounds  for  attachment,  1/5. 

criminally  contracted  as  grounds  for  attachment,  125. 

of  married  woman,  when  will  support  attachment,  14. 

remainder  of   after   judgment  on  publication,  will  sustain  other  ac 

tion,  191. 
amount  stated  must  not  be  variant,  134. 
where  payable  effect  on  attachment,  100. 

must  be  payable  in  the  state  generally  to  support  attachment,  17. 
contracted  within  the  state  attachable,  29,  note, 
evidences  of,  attachment  favored,  9. 

what  will  support  action  of,  will  support  garnishment,  48/ 
garnishment  of,  pending  suit  thereon,  479. 
what  is,  within  the  meaning  of  the  garnishment  law  477. 
a  judgment  is,  within  the  meaning  of  the  law,  478,  32. 
a  promissory  note  is,  within  the  meaning  of  statue,  14. 
taxes  are  not,  within  the  garnishment  law,  504. 
due  or  to  become  due  absolutely  necessary  to  garnishment,  480. 
to  sustain  garnishment  must  be  "existing,"  476,  515,  note. 
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DEBT—  Continued. 

maturity  of,  continuance  of  garnishment  for,  515,  note, 
amount  of,  must  be  stated  in  garnishee's  answer,  625. 
place  of  payment  must  be  shown  in  answer  of  garnishee,  626. 
See  also  Demand,  Indebtedxess. 

DEBTOR, 

principal  in  garnishment,  his  position  in  the  suit,  664. 
when  indorser  of  note  becomes,  20. 

See  Defendant. 

DEBTOR  AND   CREDITOR, 

relation  of,  necessary  to  attachment,  36,  note. 

See  Demand  Necessary  to  Support  Attachment. 


DECEASED  DEBTOR, 


See  Defendants. 


DECLARATION, 

necessity  for,  191. 

in  attachment,  441. 

in  action  on  bond  to  pay  judgment,  310. 

in  action  on  redelivery  bond,  298. 

in  action  for  wrongful  attachment,  367. 

in  action  for  malicious  attachment,  376. 

in  action  against  receiptor,  281. 

in  action  against  officer  for  negligence,  390,  note. 

in  garnishment  of  corporate  stock,  499,  note. 

in   form   of   "contract"   will  support  attachment   though   in   form  ex 

delicto,  27. 
in  action  on  bond,  187. 

special  count,  must  be  when  exemplary  damages  are  sought,  187. 
adding  new  count  to,  will  vacate  attachment,  when,  406,  note, 
must  not  state  debt  greater  than  affidavit,  133. 
formal  requisites  on  debt  not  due,  20. 
form  of,  in  action  for  malicious  attachment,  376. 
form  of,  in  action  on  bond,  187. 
form  of,  441,  note. 

when  to  be  filed  in  attachment  cases,  441,  note, 
demurrer  to,  in  attachment  case,  444,  note, 
when  demurrable  in  action  on  bond,  187. 
demurrer  to,  will  not  question  right  to  attachment,  349. 
demurrer  to,  in  action  on  redelivery  bond,  298. 
demurrer  to,  in  action  on  bond,  187. 
amendment  of,  in  attachment  case,  441,  note, 
amendment  of,  effect  on  redelivery  bond,  292. 
amendment  of,  effect  on  bond  to  pay  judgment,  306. 
See  Amendment  and  Pleadings. 
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DECLARATIONS, 

of  defendant  as  evidence  on  trial  of  intervention,  437,  note, 
alleged  to  be  fraudulent,  must  themselves  be  averred,  150,  note. 
.See  Evidence. 

DECREE  OF  FORECLOSURE, 

effect  upon  attachment  lien,  415. 

See  Judgment  and  Decrees  and  Lien. 

DEED, 

subsequent  to  levy  creates  no  lien,  319. 
in  fraud  of  creditors  no  priority  over  attachment,  54. 
of  equity  of  redemption  to  defeat  attachment,  59,  note, 
to  trustee,  not  prior  to  attachment,  when,  55. 

unacknowledged,  not  prior  to  attachment  though  recorded,  417,  note, 
unrecorded,  prior  to  attachment,  when,  417. 

unrecorded,  priority  of  over-attachment  of  land  previously  conveyed,  53. 
See  Assignment  and  Conveyance. 

DEED  OF  TRUST. 

See  Assignment,  Mortgage  and  Trust. 

DEFAULT, 

of  garnishee  for  want  of  answer,  617,  631. 
of  answer  in  garnishment  admits  indebtedness,  637. 
for  want  of  answer  when  it  can  not  be  entered,  637. 
See  Judgment. 

DEFAULT  JUDGMENT, 

neither  void  or  voidable  though  service  made  on  Sunday,  205. 

to  be  supported  by  sheriff's  return,  611. 

setting  aside,  when  entered  for  want  of  answer,  637. 

motion  to  set  aside  in  garnishment,  683,  note* 

when  too  great  can  not  be  reduced  by  remittitur,  196,  note. 

against  defendant,  4. 

must  be  for  sum  certain,  683,  note. 

in  garnishment  by  executor,  effect,  512,  note. 

in  garnishment,  effect  of  death  upon,  682. 

in  garnishment  against  non-resident  defendant,  683,  note. 

in  garnishment,  judgment  nisi,  683. 

in  garnishment,  when  sustained  without  answer,  649. 

no  protection  to  garnishee  when  willful,  720. 

on  intervention,  440,  note. 

against  garnishee,  effect  of,  474,  note. 

DEFECT, 

in  bond,  can  not  be  availed  of  by  second  attacher,  411,  note. 
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DEFECTS. 

See  Amendment  op  and  Irregularity. 

DEFECTIVE  AFFIDAVIT, 

for  garnishment,  answer  in  case  of,  623,  note. 
See  Affidavit. 

DEFENDANTS, 

in  attachment  cases,  79. 
must  be  named  in  affidavit,  131. 
name  of  required  in  writ  of  garnishment,  603. 
name  unknown,  79. 
partners,  81. 
joint  debtors,  80. 
tenants  in  common,  82. 
heirs  of  deceased  debtors,  83. 
third  parties  interveners,  85. 
on  intervention  by  claimant,  435. 
corporations,  84. 
national  banks,  84. 
stockholders  in  corporations,  84. 
non-resident  subscribers  of  stock,  84,  note, 
agents  of  foreign  corporations,  84. 
public  officer,  agent,  79. 
municipal  officers,  84. 
married  women  as,  in  attachment,  79. 
lunatics  as  in  attachment,  79. 
"soldiers  in  active  military  service,"  79. 
in  action  on  bond,  183. 
to  action  on  bond  to  pay  judgment,  309. 
sureties  as  in  action  on  redeliver}' bond,  291. 
death  of  dissolves  attachment,  when,  332. 
death  of  effect  on  attachment  bond,  181. 
judgment  for  dissolves  attachment,  333. 
service  upon  necessary  to  valid  attachment,  216. 
non-resident  in  garnishment,  notice  to,  607. 
notice  to,  when  necessary  to  garnishment,  607. 
appearance  of,  in  garnishment,  its  effect,  610,  664. 
appearance  of,  no  waiver  of  invalidity,  does  not  cut  off  intervention,  428. 
when  a  garnishee  so  considered,  471. 
defenses  in  garnishment,  664. 

position  of,  in  garnishment,  time  in  which  to  plead,  667. 
position  of,  in  garnishment,  may  claim  exemptions,  668. 
position  of,  in  garnishment,  664. 

position  of,  in  garnishment,  denial  of  garnishee's  answer,  669. 
position  of,  in  garnishment,  may  plead  in  bar,  666. 
position  of,  in  garnishment,  may  review  judgment  against  garnishee, 
670. 
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position  of,  in  garnishment,  may  plead  dilatory  pleas,  886. 
in  garnishment,  rights  remain  in  abeyance  pending  suit,  613. 
disehage  of,  effect  on  redelivery  bond,  292. 

jurisdiction  of,  in  garnishment,  how  far  garnishee  interested  in,  623. 
appeal  in  garnishment,  701. 

liability  to,  for  failure  to  return  property  on  dissolution,  395. 
estoppel  of,  from  questioning  levy,  207. 
possession  may  be  kept  for  the  officer,  when,  266. 
See  Parties  Defendant. 

DEFENSES, 

in  attachment  cases,  pleas,  generally,  145,  44b. 

to  foreign  attachment,  102,  103. 

on  ground  of  "removal,"  108. 

against  non-resident,  102. 

of  subsequent  purchaser  to  attachment,  421,  note. 

for  want  of  affidavit,  127,  note. 

to  allegation  of  absconding,  88. 

to  motion  to  quash,  86. 

to  attachment  by  trustees,  196,  note. 

to  action  on  bond,  187. 

to  action  on  bond,  illegality  of  bond  is  not,  188. 

to  action  on  bond  to  pay  judgment,  311. 

to  action  on  redelivery  bond,  300. 

when  fraud  is  not,  to  action  on  redelivery  bond,  300. 

of  surety  in  action  on  bond  to  pay  judgment,  311. 

of  sureties,  on  redelivery  bond,  300. 

to  action  for  malicious  attachment,  negation  of  malice,  38i. 

to  action  for  malicious  attachment,  380. 

probable  cause  as,  in  action  for  malicious  attachment,  881. 

in  action  against  receiptor,  283. 

exemption  as,  in  action  on  receipt,  283. 

to  judgment  in  attachment,  where  no  personal  service,  6. 

proof  in,  in  action  on  bond,  188. 
of  officer,  in  action  by  third  person,  399. 

of  officer,  in  action  for  failure  to  apply  goods  on  execution   396,  note, 
mitigation  of  damages  inaction  for  malicious  attachment,  383. 
See  Pleas,  Dissolution  and  Traverse. 

DEFENSE,  AFFIDAVIT  OF, 

when  required  in  attachment  case,  443. 

DEFENSES  OF  DEFENDANT, 

in  garnishment,  664. 

See  Garnishment,  Defendant's  Position  in. 
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DEFENSE  BY  GARNISHEE', 

generally  only  as  to  himself,  472. 
answer  must  state,  623. 
what  can  not  show  in  answer,  623. 
as  in  other  suits,  generally,  481,  note,  623. 
when  a  non-resident,  491. 

can  not  set  off  unliquidated  damages,  484,  note, 
when  may  be  pleaded  in  other  suits,  488. 
not  made  by  defendant,  472. 
in  traverse  of  answer,  660. 
in  case  of  non-joinder  or  mis-joinder,  524,  525. 
payment  before  judgment  against  defendant,  686,  note, 
when  suit  jjending  with  defendant,  590,  note, 
in  subsequent  suit,  590. 

in  other  suits,  judgment  in  court  having  jurisdiction  is  complete,  707. 
in  other  suits,  void  judgment  is  not,  708. 
in  other  suits,  when  judgment  equivalent  to  payment,  709. 
in  other  suits,  judgment  good  is  against  plaintiff,  726. 
in  other  suits,  judgment,  without  notice  of  assignment,  none,  716. 
in  other  suits,  judgment  in  another  state,  722. 
in  other  suits,  judgment  entered  before  notice  of  assignment,  715. 
in  other  suits,  payment  in  good  faith,  etc.,  710. 

in  other  suits,  judgment  not  conclusive  of  amount  of  debt  to  defend- 
ant, 724. 
in  other  suits,  judgment  discharging  him,  none  as  to  defendant,  725. 
in  other  suits,  judgment  not  to  acceptor,  of  draft,  etc.,  717. 
in  other  suits,  judgment  not  as  to  third  persons,  when,  727. 
in  other  suits,  payment  must  have  been  compulsory,  not  voluntary,  711. 
in  other  suits,  payment  into  court  on  order,  712. 

in  other  suits,  payment  in  good  faith  on  voidable  judgment,  when,  713. 
in  other  suits,  garnishment  pending  is  to  what  extent,  721. 
in  other  suits,  none  when  judgment  on  willful  default,  720. 
in  other  suits,  none  where  stranger's  rights  not  shown,  719. 
in  other  suits,  none  when  exemption  not  claimed,  718. 
in  other  suits,  none  unless  execution  may  be  issued,  723. 
See  Answer. 

DEFENSE  OF  INTERPLEADER, 

evidence  of  assent  to  seizure,  362. 

See  Interplea  and  Intervention. 

DEFENSE  TO  INTERVENTION, 

generally,  433,  436. 

See  Intervention. 
DEFINITION    OF, 

"abscond,"  as  ground  for  attachment,  147. 

of  "absconding  debtor,"  88. 
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DEFINITION  OF—  Continued. 

the  term  "absent,"  87. 

"ancillary  attachment,"  215. 

of  "conceal  debtor,"  89. 

"contract,"  16. 

"control,"  as  contemplated  by  garnishment  law,  515,  note. 

"debt,"  14. 

"debtor,"  14. 

"disposed,"  as  used  in  attachment,  111. 

"domestic  attachment,"  100. 

"domestic  corporation,"  492. 

"factorizing"  process,  465. 

"family"  by  garnishment  law,  557. 

"foreign  attachment,"  100. 

■"foreign  corporation,"  492. 

"garnishment,"  465. 

"grounds  for  attachment,"  86. 

"head  of  family,"  72. 

"householder,  "  72. 

"land,"  52,  58. 

"labor"  under  garnishment  law,  558. 

"money  demand,"  15. 

"non-residence,"  90. 

"original  attachment,"  215. 

"perishable  property,"  262 

"probable  cause,"  371. 

"residence,"  90. 

"return,  223." 

"situs  of  the  debt,"  490, 

"Sunday,"  192. 

"trustee  process,"  465. 

"wages"  under  garnishment  law,  558. 

DEGREE  OF  CARE, 

required  of  officer  in  custody  of  property,  392, 
See  Possession. 

DE  INJURIA, 

plea  of,  in  action  on  bond,  187. 

See  Bond,  Action  on,  and  Pleas. 

DELAY, 

See  Cheat,  Hinder  and  Delay,  and  Grounds  for  Attachment. 

DELIVERY, 

breach  of  contract  for,  will  support  attachment,  when,  16. 

of  possession  by  receiptor,  when  maybe  demanded,  276. 

of  property  on  forthcoming  bond,  liability  of  officer,  regarding,  39S. 
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DELIVERY-  Continued. 

of  property,  waiver  of  discharges  redelivery  bond,  292. 

of  writ,  to  whom  to  be  made,  198. 

of  writ  on  Sunday,  presumption  regarding,  202. 

of  writ  to  sheriff  on  Sunday,  202,  note. 

of  writ  on  Sunday  not  void,  205. 

of  property  to  debtor  dissolves  attachment,  329. 

of  summons,  not  a  part  of  the  attachment,  when,  215. 

i 

DELIVERY  BOND, 

See  Redelivery  Bond. 

DEMAND  BEFORE  SUIT, 

where  necessary  before  attachment,  12,  note. 

unnecessary  before  service  of  process  of  garnishment,  494,  note. 

unnecessary  in  trover  by  officer  for  conversion,  261. 

when  necessary  to  fix  liability  on  bond  to  pay  judgment,  305. 

when  necessary  to  commencement  of  suit  on  redelivery  bond,  294. 

when  necessary  before  suit  against  receiptor,  276. 

upon  officer,  for  failure  to  apply  goods  on  execution,  396. 

DEMAND. 

See  Debt  and  Indebtedness. 

DEMAND,    AVERMENT  OF 

See  Affidavit,  Debt  and  Indebtedness. 

DEMAND  NECESSARY  TO  SUPPORT  ATTACHMENT, 

one  for  money  will  alone  support  attachment,  12,  15. 

must  be  a  "  debt,"  14. 

must  exist  in  the  present,  12. 

must  be  legal,  14,  27. 

one  that  will  support  assumpsit,  16. 

one  on  contract,  16. 

in  form  ex  contractu,  though  cause  ex  delicto,  16. 

as  to  contracts  made  outside  of  state,  17. 

arising  on  contract  though  damages  unliquidated,  19. 

arising  on  contract,  a  penalty  is  not,  26. 

arising  on  contract,  judgment  or  decree  is  not,  23. 

arising  on  contract,  a  pending  appeal  from  a  justice  is  not,  16. 

arising  on  contract,  liability  for  stolen  bank  notes  is  not,  16. 

arising  on  contract  will  support  a  contract  when  payable  in  the  state,  17. 

implied  contract  will  not,  16. 

one  between  partners  will  not,  16. 

when  law  implies  promise  to  refund,  16. 

modified  contract  will  not,  16. 

breach  of  covenant  will,  16. 

mutual  debts  and  credits  will  not,  16. 
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DEMAND  NECESSARY  TO  SUPPORT  ATTACHMENT- Continued. 

one  not  secured  by  mortgage  or  other  lien,  16. 

pending  appeal  from  justice's  judgment  is  not,  16. 

liability  under  statute  is  not,  16. 

fraudulent  inducement  to  contract  is  not,  16. 

damages  for  loss  of  goods  will  not,  16. 

unliquidated  damages,  when,  19. 

unliquidated  damages  on  contract,  16. 

for  penalties  in  bonds,  not  attachable,  26. 

embezzlement  will  if  assumpsit  will  lie,  16,  note. 

embezzlement  will,  when,  27,  note. 

when  one  arising  from  seduction  will,  27,  note. 

subscriptions  to  capital  stock,  16. 

balance  of  debt  not  secured  by  lien  is,  24. 

breach  of  contract  to  marry,  18. 

decree  for  alimony  is  when,  23. 

equitable  one  will  not  when,  16. 

equitable  demands  when  will,  16,  21. 

balance  of  purchase-money  of  land,  16. 

joint  or  several,  attachment  of  in  land,  57. 

where  administrator's  bond  will  not,  14. 

warrant  for  sheriff's  fees  wdl  not,  16,  note. 

non-delivery  of  goods,  16. 

demand  on  which  suit  is  pending,  22. 

judgments  and  decree,  23. 

must  be  other  than  a  penalty,  26. 

demands  ex  delicto  will  not,  27. 

official  neglect  is  not,  26. 

injury  to  personal  property  when,  27.' 

payable  within  the  state  generally,  17. 

where  must  be  due  absolutely,  14. 

when  a  debt  not  due,  14,  20. 

not  due  for  rent,  enforcible  by  attachment,  when,  25,  note. 

landlord's  lien  on  crops  specially  provided  for,  25. 

nature  of,  to  be  stated  in  writ,  196. 

amount  of,  to  be  stated  in  writ,  196. 

See  Indebtedness  and  Pleading. 
DEMAND  NECESSARY  TO  SUPPORT  GARNISHMENT, 
legal  only  can  be  reached  by  garnishment,  486. 
equitable  can  not  be  reached  by  garnishment,  486.  ^ 
against  garnishee  must  be  cause  of  action  at  law,  475. 
See  Garnishment,  Efficiency  of,  and  Liability  of  Garnishee.! 

DEMAND  ON    EXECUTION, 

necessary  to  preserve  lien,  325. 
when  to  be  made,  454. 

failure  to  make  in  statutory  time  dissolves  lien,  336 J 
See  Execution. 
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DEMAND   ON   JUDGMENT, 

necessary  to  protect  lien,  325. 

See  Lien  and  Judgment. 

DEMAND   OF  PARTNERSHIP, 

takes  priority  over  attachment,  405. 

See  Partnership  and  Attachment. 

DEMAND  FOR  PROPERTY. 

failure  to  make  within  statutory  time  dissolves  attachment,  336. 
See  Judgment,  Execution  and  Dissolution. 

DEMAND,  PROOF  OF, 

in  action  against  receiptor,  282. 

See  Evidence,  Proof. 

DEMAND  UPON  RECEIPTOR, 

when  necessary,  278. 
when  to  be  made,  276. 
upon  whom  to  be  made,  276. 

See  Receiptor. 

DEMAND,  SET-OFF, 

in  garnishment,  624. 

DEMAND,  TENDER  OF, 

effect  of  on  redelivery  bond,  292. 

See  Redelivery  Bond  and  Possession. 

DEMURRER, 

for  want  of  affidavit,  127,  note. 

to  declaration  will  not  question  right  to  attachment,  349. 
to  declaration  in  attachment  case,  444,  note, 
in  attachment  cases,  rule  regarding,  444. 
to  declaration  in  action  on  bond,  187. 
to  declaration  in  action  on  redelivery  bond,  298. 
failure  to  file  bond,  no  ground  for,  154. 
to  plea  in  action  on  bond,  187. 

to  writ,  will  not  question  right  of  attachment,  349. 
not  proper  to  garnishment  writ,  605. 
to  answer  brings  garnishment  to  hearing,  651. 
to  evidence  on  trial  of  intervention,  437,  note. 
to  evidence,  motion  for  judgment,  on  anwers  resembles,  685. 
See  Defenses  and  Pleading. 

DENIAL, 

of  truth  of  affidavit,  how  made,  349. 

of  truth  of  affidavit  for  want  of  statutory  grounds,  348. 

of  non-residence,  102,  103. 
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DENIAL—  Continued. 

of  answer  of  garnishee,  generally,  638. 
of  answer  of  garnishee,  only  proceeding  when,  652,  653. 
of  answer  by  defendant  in  garnishment,  669. 
of  indebtedness  in  answer  defeats  recovery  in  garnishment,  641. 
See  Traverse,  etc.,  also  Defense. 

DEPOSITION, 

of  principal  debtor  may  be  annexed  to  answer  of  garnishee,  when, 

632. 
may  be  taken  to  aid  affidavit,  when,  150,  note, 
when  has  no  more  force  than  affidavit,  353,  note. 
See  Evidence. 

DEPOSIT, 

certificate  of,  garnishment  of,  564,  note. 

of  funds  in  name  of  officer,  may  be  garnished,  when,  509. 

in  banks,  see  Banks  and  Negotiable  Instruments. 
DEPUTY, 

considered  the  sheriff,  when,  201. 

who  may  be  appointed  to  serve  writ  of  attachment,  201,  note. 

may  be  appointed  by  sheriff  to  make  levy,  when,  201. 

when  can  not  levy  attachment,  201. 

possession  by,  is  possession  of  sheriff,  46. 

liability  of  officer  for  acts  of  in  making  attachment,  385. 

liability  of,  for  wrongful  attachment,  395,  note. 

liability  of  officer  for  acts  of  one  toward  another,  385,  note. 

action  by  one  against  another  for  interference,  261. 

may  sign  return,  236. 

levy  of  attachment  by  rule  regarding  priority,  408. 
See  Officers  and  Levy. 

DEPUTY  CLERK, 

powers  of,  in  issuance  of  writ,  194. 
may  administer  oath  to  affiant,  130. 

See  Officers  and  Writs,  Who  May  Issue. 

DESCRIPTION, 

of  parties,  garnishees,  when  "jointly"  liable,  562. 
of  cause  of  action,  in  writ  of  attachment,  196. 
of  property,  in  action  for  wrongful  attachment,  367. 
of  property  to  be  included  in  return,  231. 
of  land  necessary  in  the  return,  231. 

DESCRIPTIO  PERSONS, 

in  action  on  bond,  170. 

See  Action  on  Bond  and  Pleading. 
Att.   89 
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DESTRUCTION  OF  PROPERTY, 
liability  of  officer  for,  385. 
liability  of  receiptor  for,  275. 
effect  on  redelivery  bond,  292. 

DEVISEE'S, 

interest  in  land  attachable,  when,  62. 
See  Land. 
DIFFERENCE, 

between  attachment  and  garnishment,  467. 
See  Nature  of  Action. 

DILATORY  PLEA, 

in  attachment  generally,  445. 

See  Pleas. 

DISJUNCTIVE  CONJUNCTION, 

use  of,  in  averments  of  grounds,  146. 

See  Grounds  for  Attachment  and  Affidavit. 

DILIGENCE  OF  OFFICER, 

required  before  constructive  service  permitted,  216. 
in  making  levy,  202. 

See  Notice  and  Service. 

DIRECTION, 

of  writ  of  attachment,  196, 

of  writ  of  garnishment,  602. 

of  writ  to  whom,  198. 

See  Writ. 
DISCHARGE, 

of  property  from  attachment,  in  case  of  partners,  tenants  in  common, 
etc.,  286. 

of  property  from  attachment,  amount  of  bond  necessary  for,  303. 

of  defendants,  effect  on  redelivery  bond,  292. 

of  attachment  bond,  182. 

of  property  from  attachment,  sufficiency  of  bond,  287. 

of  property  from  attachment  by  bond  to  pay  judgment,  302. 

of  surety  on  bond  to  pay  judgment,  306. 

of  writ  of  attachment  by  bond  to  pay  judgment,  304. 

of  attachment  only  destroys  lien,  322. 

of  garnishee  by  bond,  664,  note. 

of  garnishee  not  effected  by  answer  alone,  639. 

See  Dissolution  of  Garnishment. 
DISCLAIMER, 

on  intervention,  defendant  in  attachment  need  not  file,  436. 

may  be  filed  by  third  person  in  garnishment,  672,  note. 
See  Intervention. 
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DISCLOSURE, 

of  garnishee. 

See  Answer. 

DISCRETION, 

of  court  concerning  amendment  of  answer  in  garnishment,  633. 

of  court  to  issue  scire  facias  for  want  of  answer  in  garnishment,  649, 

note. 
of  court  to  re-open  garnishment  case,  699. 
of  court  to  award  inter-plea  in  garnishment,  672. 
of  court  to  amend  writs,  197. 
of  judge  in  dissolving  attachment,  343. 
of  court  in  allowing  amendments  to  service  of  writ,  222. 
of  court  regarding  amendment  of  return,  239. 
of  officer  in  making  levy,  202. 
of  officer  as  to  amount  of  property,  206. 

DISHONOR, 

of  negotiable  instrument  a  prerequisite  of  attachment,  14. 
See  Negotiable  Instruments. 

DISINTERESTEDNESS, 

of  garnishee  in  proceeding,  471. 

See  Garnishment. 

DISPOSAL, 

definition  of,  as  used  in  attachment,  111. 
what  is  not  fraudulent,  113. 

of  property  to  wife  or  child,  ground  for  attachment,  117. 
of  property,  averment  of  as  ground  for  attachment,  150. 
averment  of  as  ground,  under  Florida  statute,  150,  note. 
See  Grounds  for  Attachment. 

DISPOSITION, 

of  partnership  property,  when  fraudulent,  is  ground  for  attachment, 

124. 
of  perishable  property  by  officer,  262. 

See  Partnerships  and  Perishable  Property. 

DISPUTE, 

as  to  title  of  property,  sheriff  may  require  indemnity,  203. 
See  Bond  and  Indemnity. 

DISSOLUTION  OF  CORPORATION, 

dissolves  attachment,  when,  331,  note. 

DISSOLUTION  OF  ATTACHMENT, 
a  stranger  can  not  procure,  137. 
grounds  for,  generally  considered,  326. 
its  effect,  354. 
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DISSOLUTION  OF  ATTACHMENT—  Continued. 
destroys  lien,  313. 
only  destroys  lien,  322. 
destroys  lien  created  by  levy,  322. 
quashing  summons  effects,  216. 
gives  second  attachment  first  lien,  404. 
discharges  sureties  on  redelivery  bond,  292. 
causes  main  suit  to  fail  when  debt  not  due,  20. 
for  want  of  statutory  grounds,  348. 
denial  of  statutory  grounds,  how  interposed,  349. 
for  want  of  grounds  in  Michigan,  349,  note, 
waiver  of  right  to  ask  for,  345. 

liability  to  defendant  for  failure  to  return  property  on,  395. 
because  defendant  is  a  "resident,"  148. 
because  of  irregularities,  generally,  338. 
by  incidental  acts  and  omissions,  326. 
by  giving  security  in  different  ways,  327. 
by  refusal  of  proffered  security,  327. 
by  sale  of  perishable  property,  327. 
by  judgment  for  defendant,  333. 
by  substitution  of  parties,  330. 
by  insolvency  or  bankruptcy  of  debtor,  when,  331. 
by  delivering  j^roperty  to  debtor,  329. 
by  nonsuit  or  excessive  judgment,  334. 
by  death  of  defendant,  when,  332. 
by  not  including  a  part  in  order  of  sale,  335. 
by  personal  judgment  alone  for  plaintiff,  335. 
by  failure  to  sell  as  directed  by  statute,  337, 
for  failure  to  demand  property  within  statutory  time,  336. 
by  bond,  amount  thereof,  303. 
by  bond  to  pay  judgment,  effect  of  bond,  304. 
by  bond  to  pay  judgment,  when  liability  of  surety  on  begins,  305. 
by  bond  to  pay  judgment,  302. 
by  bond  to  pay  judgment,  sufficiency  of  bond,  303. 
by  bond,  when  bond  to  be  given,  303. 
for  defects  in  affidavit,  131. 
for  variance  in  affidavit,  134. 

because  affidavit  does  not  show  indebtedness,  133. 
omission  of  averment  of  amount  due  in  affidavit,  136,  note, 
affidavit  made  by  agent,  129,  note, 
for  want  of  affidavit,  127,  note, 
for  want  of  proper  affidavit,  139. 
for  insufficiency  of  affidavit,  339. 
for  insufficient  averment  in  affidavit,  147. 
for  want  of  sufficient  affidavit,  132. 
for  insufficient  averment  of  "  removal,"  149. 
amendment  of  affidavit,  when  motion  is  made  for,  152. 
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DISSOLUTION  OF  ATTACHMENT—  Continued. 
for  want  of  bond,  154. 
for  want  of  sureties  on  bond,  173. 
for  irregularity  in  form  of  bond,  161,  note, 
for  want  of  sufficient  bond,  340. 
for  failure  to  file  bond,  154. 
for  insufficient  penalty  in  bond,  166. 
because  bond  signed  by  attorney  not  proper,  170. 
for  insufficient  writ,  341. 
by  alteration  in  writ,  328. 
for  insufficient  service,  342. 
for  lapse  of  time  in  issuance  of  writ,  128. 
for  insufficient  return,  342. 
who  may  make  motion  for,  345. 
attachment,  motion  for,  who  may  make  it,  344. 
motion  for,  who  may  make,  345,  350. 

motion  for,  for  insufficient  bond,  stranger  can  not  make,  177. 
motion  for,  who  may  make,  133,  350. 
motion  for,  who  may  entertain  it,  343. 
motion  for,  who  may  entertain  344. 
motion  for,  when  to  make,  345. 
motion  for,  when  to  be  made,  351. 
motion  for,  when  to  be  asked,  345,  351. 
motion  for,  what  essential  in,  347. 
motion  for,  want  of  statutory  grounds,  348. 
for  failure  to  aver  grounds  for  attachment,  142. 
motion  for,  because  too  great  amount  stated  in  writ,  196. 
motion  for,  for  want  of  clerk's  signature,  196. 
motion  for,  because  levy  made  on  Sunday,  205. 
motion  for,  not  proper  for  excessive  seizure,  206. 
motion  for,  because  of  trespass  in  making  levy,  207. 
motion  for,  does  not  waive  objections  to  service,  221. 
motion  for,  how  affected  by  bond  to  redeliver,  288. 
motion  for,  amended  bond  may  be  filed  on  in  Missouri,  170,  note, 
motion  for,  will  be  sustained  when  bond  not  amended,  179. 
motion  for,  when  must  be  made  for  insufficient  bond,  177. 
motion  for,  not  proper  to  increase  penalty  on  bond,  166. 
motion  for,  discharged  by  bond  to  pay  judgment,  304. 
motion  for,  waiver  of  right  to  make,  345.  x 

motion  for,  notice  of,  346. 

motion  for,  plea  in  abatement  better,  why,  170. 
motion  for,  opposition  to,  347. 

motion  for,  brings  irregularities  in  affidavit  before  the  court,  152. 
the  issue  on  motion  for,  353. 
trial  of  issues  on,  352. 
limit  of  the  issue  on  the  trial  of,  353. 
continuance  of  hearing,  343. 
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DISSOLUTION  OF  ATTACHMENT—  Continued. 
evidence,  burden  of  proof,  353. 
proof  to  sustain,  353. 
as  evidence  in  action  on  bond,  189. 
raises  no  presumption  of  wrong,  188. 
motion  for  judgment  sustained,  354. 
judgment  for  and  its  effect,  354. 
reversal  of  order  sustaining,  355. 
review,  effect  of  reversal,  355. 
not  prevented  by  intervention,  427,  note, 
by  intervening  claimant,  429,  note, 
in  federal  court,  rule,  331. 

See  Abandonment;  also,  Motion  to  Quash. 

DISSOLUTION  OF  GARNISHMENT, 
not  effected  by  answer  alone,  639. 

by  answer  denying  debt  when  no  personal  service,  642. 
when  answer  shows  a  claimant,  671. 
by  death  of  garnishee,  616. 
by  bond,  615,  664,  note, 
by  judgment  discharging  garnishee,  694. 
when  proper,  unless  issue  joined  on  answer,  653. 
judgment  upon,  697. 

See  Dissolution  of  Attachment. 

DISSOLUTION  OF  PARTNERSHIP, 

attachment  after,  50. 

See  Partnership  and  Attachment,  When  it  Will  Lie. 

DISTRESS  WARRANT, 

lien  of,  prior  to  attachment,  when,  416. 
See  Priorities. 

DOCUMENTS, 

appended  to  answer  of  garnishee,  632. 
See  Answer. 

DISTRIBUTION   OF  PROCEEDS, 
of  sale  on  attachment,  456. 

by  receiver,  not  to  be  shared  by  attacher,  424,  note. 

See  Sale. 
DISTRIBUTIVE  SHARE, 

when  liable  to  garnishment,  511. 

See  Garnishment,  Efficiency  of,  etc. 

DISTRICT  OF  COLUMBIA, 

can  not  be  a  garnishee,  500,  note. 

See  Municipal  Corporations. 
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DIVIDENDS  AND  STOCK, 

lien  of  attachment  upon,  316. 

See  Stock  and  Levy. 

DISTURBANCE  OF  OFFICER'S  POSSESSION, 

action  for,  261. 

See  Trespass. 

DOCKET, 

formal  order  of  allowance  upon,  114. 

See  Judgment. 

DOING  BUSINESS  WITHIN  THE  STATE, 

renders  corporation  liable  as  garnishee,  493. 

See  Corporations  and  Residence. 

DOMESTIC  ATTACHMENT, 

definition  of,  100. 

DOMESTIC  CORPORATION, 

what  is,  492. 

may  be  a  garnishee,  492. 

See  Corporations. 

DOMICILE, 

in  state,  though  "  non-resident,"  92,  97. 

of  corporation,  must  be  averred  in  affidavit  for  garnishment,  595. 

does  not  determine  situs  of  a  debt,  490,  note. 

See  Non-residence  and  Residence. 

DOWER  OF  WIDOW, 

when  attachable,  52. 

See  Property  Susceptible  of  Attachment. 

DRAFTS, 

accepted,  garnishment  of,  574. 
garnishment  of  fund  while  outstanding,  582. 

See  Garnishment,  Efficiency  of  in  Case  of,  etc 

DUPLICATE  WRITS, 

when  may  be  issued,  196. 

See  Second  Writ  and  Alias. 

DURATION  OF  LIEN, 

demand  on  execution  necessary  to,  325. 
in  California,  323,  note. 

See  Lien,  Preservation  of. 
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DUTY, 

breach  of,  will  support  attachment  when  assumpsit  will  he,  16,  note. 
See  Demand  Necessary  to  Support  Attachment. 
DUTIES  AND  CUSTOMS, 

collected  by  attachment,  78. 

See  Attachment,  When  it  will  Lie. 

DUTY  OF  CONSTABLE, 

making  levy,  201. 

See  Officers,  Duty  of. 

DUTY  OF  GARNISHEE, 

generally,  471. 

to  defend  only  himself,  472. 

not  to  question  irregularities,  generally,  472. 
See  Answer. 
DUTY  OF  OFFICER, 

to  levy  attachment,  202. 

in  making  levy,  201. 

in  making  levy  as  directed,  390. 

not  bound  to  execute  void  writ,  384,  note. 

when  should  make  levy,  205. 

in  making  levy  to  ascertain  ownership  of  property,  387. 

to  levy  when  indicia  of  ownership,  206. 

in  making  levy  to  make  inquiry  concerning  mingled  goods,  210. 

in  making  levy  when  property  claimed  by  stranger,  207. 

as  to  exempt  property,  67,  69,  74,  213. 

in  case  of  bailment  of  attached  property,  270. 

having  knowledge  of  other  writs,  202. 

in  making  levy  with  knowledge  of  prior  attachment,  260. 

to  make  further  levy  on  subsequently  acquired  property,  202. 

when  he  is  presumed  to  perform  it  in  Kansas,  219,  note. 

on  forfeiture  of  redelivery  bond,  289. 

as  to  amount  of  levy,  206. 

to  accept  amount  of  demand  when  making  levy,  205. 

need  not  accept  deposit  from  third  person  equal  to  demand,  206. 

breach  of,  liability  for,  in  making  levy,  386. 

presumed  to  be  executed  In  making  return,  237. 

to  make  return  of  writ,  223. 

to  indorse  return  on  writ,  229. 

to  exercise  due  care  in  protecting  property,  392. 

to  pursue  property  taken  from  him,  392,  note. 

as  to  possession  of  property  when  term  expires,  254. 

liability  for  breach  of,  384. 

in  executing  writ  of  attachment,  responsible  for,  384. 

to  summon  defendant  in  attachment,  217. 

cessation  of,  lets  in  garnishment,  506. 

to  apply  goods  on  execution,  396. 
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DUTY  OF  PLAINTIFF, 

regarding  claimant  in  garnishment,  673. 

See  Liability  of  Plaintiff. 

DUTY  OF  SURETY, 

on  bond  before  signing  it,  189  note. 

See  Bond  and  Sureties. 

DUTIES,  SPECIAL, 

garnishment,  when  agent  charged  with,  549. 

DWELLING-PLACE. 

See  Residence. 

E 

EFFECT  OF  ABANDONMENT, 

of  part  of  attached  property,  269. 

See  Dissolution. 

EFFECT  OF  AMENDMENT, 

of  attachment  bond,  180. 

of  writ,  197. 

of  return,  242. 

See  Amendments. 

EFFECT  OF  ATTACHMENT, 

generally,  3. 

creates  a  provisional  lien,  10. 

without  personal  service,  6. 

when  for  more  than  the  amount  due,  133. 

when  perfected  is  an  equitable  assignment,  200. 

all  attachment  statutes  similar,  11. 

rSee  Nature  of  Attachment  and  Lien. 

EFFECT  OF  BOND, 

to  redeliver  attached  property,  288. 
to  pay  judgment,  304. 
in  attachment,  4. 

See  Bond. 

EFFECT  OF  DEATH, 

upon  judgment  in  garnishment,  682. 

See  Death. 

EFFECT  OF  DOING  BUSINESS  OUT  OF  STATE, 

on  grounds  for  attachment,  99. 

See  Non-residence. 
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EFFECT  OF  GARNISHMENT, 
generally,  487. 

operation  of  garnishment,  613. 
no  bar  to  regular  action  on  same  demand,  488. 
relevant  statements  in  answer  taken  as  true,  636. 
See  Answer  and  Garnishment. 

EFFECT  OF  HONEST  PURPOSE, 

as  grounds  for  attachment,  107. 

See  Fraud  and  Grounds  for  Attachment. 

EFFECT  OF  JUDGMENT, 

when  personal  and  general,  450. 

in  attachment,  generally,  5. 

in  attachment  as  to  limit  of  lien,  316. 

dissolving  attachment,  354. 

on  intervention,  429,  440. 

See  Intervention  and  Judgment. 

EFFECT  OF  SERVICE  OF  WRIT, 
when  no  personal  service,  191. 

See  Levy  and  Lien. 

EFFECT  OF  THREATS, 

to  convey,  assign,  etc.,  119. 

See  Grounds  for  Attachment. 

EFFECT  OF  WRIT, 

attaches  when,  28. 

of  attachment  creates  conditional  lien,  199. 
See  Lien. 

EFFICIENCY  OF  GARNISHMENT, 

not  as  to  land,  588. 

determined  by  contract  relation,  etc.,  516. 

contract  must  be  legal,  517. 

in  case  of  marriage,  529. 

in  case  of  infancy,  530. 

in  case  of  sole  indebtedness,  515. 

as  to  executors  and  administrators,  532. 

in  case  of  bailments,  577. 

when  applied  to  employer,  555. 

when  applied  to  agents  or  servants,  548. 

when  agent  charged  with  special  duties,  549. 

not  in  case  of  sub-agent,  550. 

agent  of  corporation,  casually  within  state,  551. 

possession  by  agent  makes  principal  liable  as  garnishee,  552. 

when  applied  to  attorneys,  553. 
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EFFICIENCY  OF  GARNISHMENT—  Continued. 

attorney  for  plaintiff  should  not  be  garnishee,  554. 

concerning  "wages"  of  "laborer,"  558,  559. 

when  wages  exempt  by  statute,  557. 

Tension  of  wages  may  be  defeated  by  claim  for  necessanes,  561. 

when  wages  or  salary  assigned,  556. 

where  lien  on  wages,  555. 

when  applied  to  wages  and  salary,  555. 

against  judgment-debtor  for  exempt  wages,  589. 

when  effects  assigned,  534. 

when  instrument  assigned,  567. 

when  assignment  made  in  other  state,  543. 

when  assignment  fraudulent,  546. 

notice  of  assignment  prior  to  judgment  necessary,  539. 

assignee's  interest  will  be  protected,  536. 

assigned  choses  in  action  can  not  be  reached,  5o7. 

assignment  must  be  shown  by  answer,  541. 

assignees  for  benefit  of  creditors,  542. 

assignment,  effect  of  assent,  544. 

assignment,  surplus  after  only  reached,  545. 

garnishee  bound  by  assignment  without  notice,  5^8. 

can  not  secure  assigned  fund  to  satisfy  debt,  535. 

any  notice  of  assignment  sufficient  before  service,  540. 

when  effects  held  in  trust,  531. 

trustee  appointed  by  court,  531,  note. 

when  trustee  charged  with  support  of  individual,  5o3. 

not  to  reach  beneficiary's  interest  in  insurance  policy,  486,  note. 

receiver,  when  effects  held  by,  547. 

not  as  between  partners,  why,  486,  note. 

debtor  of  partner  in  action  against  firm,  523. 

ber,  520. 
as  to  nartner  in  action  against  firm,  522.  . 

2  to  partners,  insolvency  of  firm  defeats  garnishment  of  partners'  ,n- 

terest,  521. 
on  demand  against  one  partner,  519. 
garnishee  must  be  indebted  to  identical  defendants,  527. 
description  of  garnishees  as  "jointly"  liable,  526. 
when  joint  debtor  dies,  528. 

when  debt  not  joint  garnishee's  must  not  be  joined,  5-5. 
in  case  of  joint  debtors,  524. 
in  case  of  negotiable  instruments,  564. 
as  to  accepted  drafts,  574. 
as  to  purchase-money  of  bill  of  exchange,  574. 
as  against  custodian  of  note  or  bill,  576. 
note,  must  not  be  due  on  contingency,  572. 
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EFFICIENCY  OF  GARNISHMENT—  Continued. 
note  held  as  collateral  security,  573. 
notes  must  be  payable  in  money,  570. 
notes,  must  be  payable  in  state,  571. 
notes,  rule  not  requiring  them  to  be  due,  566. 
notes,  rule  requiring  them  to  be  due,  565. 
when  note  made  to  defeat  it,  564,  note. 
when  note  indorsed,  568. 
when  evidenced  by  a  note  or  bill,  562. 
bank  checks  drawn  before  service,  presented  after,  582. 
effect  of  notice  of  indorsement,  569. 
regarding  non-negotiable  instruments,  563. 
on  assignment  of  non-negotiable  instrument,  563. 
when  funds  deposited  in  bank,  579. 
fund  in  bank  deposited  by  agent,  580. 
fund  in  bank  transferred  as  collateral,  5817 
funds  placed  in  safety  vaults,  583. 
when  debt  secured  by  mortgage,  584. 
when  property  held  as  indemnity,  584. 
mortgagee  in  possession  only,  586. 
mortgage  invalid,  587. 

when  insurance  payable  to  mortgagee,  585. 
as  to  purchaser  of  mortgaged  premises,  585. 
surplus  over  mortgage  can  be  reached,  585. 
as  to  corporate  bonds,  575. 
regarding  options,  576,  note, 
fraudulent  vendee  in  possession,  588. 
in  case  of  foreign  corporations,  493. 
of  money  paid  into  court,  531,  note. 

when  suit  pending  between  garnishee  and  defendant,  590. 
against  judgment  debtor,  589. 

ELECTOR, 

when  qualified,  free  from  attachment  on  election  day,  28. 
See  Writ,  Service  of. 

ELISOR, 

levy  by,  proof  of  appointment  must  accompany  return,  201. 
who  may  be  made  an,  201. 

See  Levy,  Who  May  Make. 

EMBEZZLEMENT, 

will  support  attachment,  when,  27,  note. 

will  support  attachment  when  assumpsit  will  lie,  16,  note. 

EMBLEMENTS. 

See  Crops. 
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ENDORSEMENT  OF  RETURN, 

on  writ  does  not  preclude  attachment,  226. 
See  Return. 

ENDORSER  OF  NOTE, 

when  a  "debtor,"  20. 

See  Negotiable  Instruments. 

ENGINEER, 

when  a  "laborer"  within  law  of  exemptions,  558. 
See  Exemptions  and  Wages. 

ENTIRETIES, 

attachment  of  land  held  by,  57. 

See  Land  and  Joint  Tenants. 

ENTRY  OF  JUDGMENT, 

in  attachment,  when  to  be  made,  449. 

See  Judgment. 

EQUITIES  OF  ASSIGNEE, 

will  be  protected  in  garnishment,  536. 
EQUITABLE  ACTION, 

where  garnishment  so  regarded,  469. 

See  Nature  op,  etc. 

EQUITABLE  AID, 

to  assist  attaching  creditor,  320. 

See  Equity,  Bill  in. 

EQUITABLE  DEMAND, 

attachment  of,  20. 

when  attachable,  21. 

will  not  support  attachment,  when,  16. 

can  not  be  reached  by  garnishment,  486. 

EQUITABLE  INDEBTEDNESS, 

when  will  support  attachment,  14. 

See  Demand  Necessary  to  Support  Attachment. 
EQUITABLE  INTEREST, 

in  land,  when  contingent  not  attachable,  62. 
in  personal  property,  not  attachable,  29. 
See  Equities. 
EQUITABLE  RELIEF, 

must  be  sought  against  fraudulent  vendee  of  land,  588. 
when  granted  to  claimant  in  garnishment,  672. 
for  garnishee's  mistake  in  answer,  617. 
See  Equities. 
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EQUITIES  IN  LAND, 

attachable  generally,  58. 

notice  of,  in  land  attached,  53. 

how  preserved  in  attachment  cases,  417. 

priority  over  attachment,  53,  417,  note. 

See  Levy  and  Priorities. 

EQUITY, 

jurisdiction  of,  in  attachment  cases,  7. 

will  relieve  for  fraud,  where,  411. 

will  relieve  against  attachment  of  land,  when,  55. 

EQUITY,  BILL  IN, 

supplemental  to  attachment,  49. 

proper,  where  funds  in  hands  of  resident  officer  of  foreign  corporation, 

496,  note, 
will  reach  funds  in  hands  of  municipal  corporation,  501. 

See  Bill. 

EQUITY  OF  REDEMPTION, 
attachable,  when,  28. 
in  land,  attachable,  when,  60. 

in  land,  attachment  of,  gives  plaintiff  what  right,  321. 
in  personal  property,  attachable,  when,  28. 
attachment  of,  59. 
levy  upon,  212. 
effect,  on  attachment  of  legal  title,  61. 

See  Mortgaged  Property. 

ERRONEOUS  JUDGMENT, 

no  protection  to  garnishee,  538,  note. 

See  Garnishee's  Defenses  in  Other  Suits. 

ERROR, 

after  jurisdiction  acquired,  effect  of,  10. 

in  proceedings,  when  ground  for  dissolution  of  attachment,  338. 

in  bond,  stranger  can  not  take  advantage  of,  177. 

in  bond,  what  cured  by  amendment,  179. 

in  lack  of  bond,  not  cured  by  filing  another,  154. 

in  execution  of  writ,  219. 

in  issuance  of  writ,  what  amendable,  194,  187. 

in  answer  of  garnishee,  amendment  of,  633. 

waiver  of,  for  want  of  bond,  can  not  be  by  plea,  154. 

waiver  of,  what  defendant  can  not  waive,  153,  note. 

correction  of,  see  Amendment. 

ERROR,  ASSIGNMENT  OF, 

in  attachment  cases,  460. 
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ERROR,  WRIT  OF, 

to  review  judgment  in  attachment,  460. 
to  question  absence  of  attachment  bond,  177. 
See  Writ  of  Error. 

ESTATE  FOR  LIFE, 

when  attachable,  58. 

See  Attachment,  When  it  Will  Lie. 

ESTATE  FOR  YEARS, 

when  attachable,  58. 

See  Attachment,  When  it  Will  Lie. 

ESTOPPEL, 

from  claiming  exemption,  75. 

from  making  defense  to  action  on  redelivery  bond,  300. 

by  giving  redelivery  bond,  288. 

by  giving  boud  to  pay  judgment,  304. 

of  sureties,  on  bond  to  dissolve,  697,  note. 

by  failure  to  move  for  dissolution,  341. 

from  motion  to  dissolve,  by  appearance  and  ptea,  345 

by  one  who  points  out  defendant's  goods  to  officer,  387,  note. 

of  defendant  to  deny  levy,  207. 

general  appearance  works,  in  Indiana,  221,  note. 

when  plaintiff  may  not  question  rights  of  receiptor  272  note 

giving  redelivery  bond  is  not,  of  right  to  question  attachment,  351. 

of  right  to  sue  for  wrongful  attachment,  360,  note. 

of  defendant,  from  objecting  to  wrongful  attachment,  366. 

of  claimant,  from  second  intervention,  427. 

and  waiver,  on  trial  of  interplea  in  garnishment,  676. 

of  partner,  from  suing  officer  for  attachment,  395,  note. 
See  Waiver. 

EXCEPTIONS,  BILL  OF, 

judgment  record  in  garnishment,  part  of,  679. 
necessary  to  take  up  objections  to  garnishment,  705. 
necessary  to  review  of  judgment  in  attachment,  460. 
See  Error  and  Bill  of  Exceptions. 

EXCEPTIONS  TO  ANSWER, 

of  garnishee,  generally,  620. 

how  interposed  by  defendant  in  garnishment,  669. 

how  raised,  654. 

when  and  for  what  to  be  made,  631. 

to  be  made  in  formal  manner,  641. 

See  Traverse. 

EXCEPTIONS  TO  RULINGS, 

how  raised  by  defendant  in  garnishment,  670. 
See  Objections. 
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EXCHANGE, 

of  property,  forfeiture  named  in,  not  attachable,  26. 

See  Demand  Necessary  to  Support  Attachment. 

EXCESS, 

of  mortgage  lien,  can  be  garnished,  585. 
See  Surplus. 

EXCESSIVE  JUDGMENT, 

dissolves  attachment,  334. 

See  Judgment. 

EXCESSIVE  LEVY, 

not  a  defense  to  action  on  receipt,  283. 

motion  to  release  excess,  proper  practice,  206. 

See  Levy. 
EXECUTION, 

compared  with  attachment  respecting  seizure  of  partnership  property, 

49. 
attachment  considered  as,  4,  note  2. 
preferable  to  attachment,  when,  23. 
attachment  in  aid  of,  23. 
when  garnishment  a  process  in  aid  of,  469. 
garnishment  in  aid  of,  what  judgment  record  must  show,  679. 
on  judgment,  when  to  be  issued,  454. 
when  a  general  one  may  be  issued,  3. 
when  special  one  only  can  be  issued,  3. 
special,  to  be  issued  on  special  judgment,  451. 
special,  form  of  judgment  when  it  is  required,  453,  note, 
lien  of,  prior  to  attachment,  when,  414. 
demand  on,  necessary  to  preserve  lien,  325. 
demand  upon,  when  to  be  made,  454. 

demand  on,  failure  to  make  in  statutory  time  dissolves  lien,  336. 
stay  of,  effect  on  bond  to  pay  judgment,  306. 
stay  of,  sometimes  entered  with  judgment,  449,  note, 
what  may  be  seized  under,  5. 

liability  of  officer  for  failure  to  apply  goods  on,  396. 
garnishment  in  aid  of,  no  service  on  defendant,  607. 

See  Sale. 

EXECUTION  OF  AFFIDAVIT, 
who  authorized  to  make,  129. 
before  whom  to  be  made,  130. 

See  Affidavit. 

EXECUTION  OF  WRIT, 

the  purpose  of  publishing  notice,  217. 

execution  when  void,  can  not  be  waived  by  appearance,  221. 
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EXECUTION  OP  WRIT— Continued. 

service  of  copy  or  notice,  219. 

the  necessary  publication,  218. 

necessity  of  summoning  defendant,  216. 

other  acts  than  publication  necessary,  219. 

publication  and  other  acts  must  appear  upon  the  record,  220. 

amendments  to,  221. 

can  not  be  proved  by  parol,  220. 

liability  of  officer,  when  wrongful,  386. 

See  Levy  and  Service  of  "Writ. 

EXECUTIVE  OFFICER, 

authority  to  administer  oath  to  affiant,  131,  note, 
liability  of,  in  making  attachment,  384. 

See  Officer,  Liability  of. 

EXECUTORS  AND  ADMINISTRATORS, 

as  defendants,  83. 

property  in  hands  of,  attachable,  when,  62. 

as  garnishee,  532. 

as  garnishees,  the  old  rule,  510. 

as  garnishees,  the  new  rule,  511. 

as  garnishees,  set-offs  of,  624. 

of  garnishee,  can  not  make  dower,  616. 

personally  liable  in  attachment,  when,  83. 

See  Personal  Representative. 

EXEMPLARY  DAMAGES, 

when  recoverable  in  action  on  bond,  190. 
can  not  be  recovered  after  action  on  bond,  182,  note, 
corporation  not  held  to,  in  action  on  bond,  186. 
recoverable  in  action  for  malicious  attachment,  370,  377. 
not  recoverable  in  action  for  mere  wrongful  attachment,  369. 
recovery  of,  how  defeated,  188. 

See  Damages. 

EXEMPTION, 

laws,  purpose  of,  the  comfort  of  debtor  and  family,  64. 
laws,  which  controls,  629. 
laws,  where  of  doubtful  application,  64. 
statute  of,  how  construed,  68. 
how  obtained,  74. 

of  homestead  from  attachment  levy,  33,  213. 
of  householder,  95,  note, 
who  entitled  to,  head  of  a  family,  72. 
who  entitled  to,  non-resident  debtors,  73. 
who  entitled  to  claim,  wife  of  absconding  debtor,  73. 
Att.  90 
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of  person  engaged  in  military  service,  79,  91. 

when  mechanics  entitled  to,  69. 

who  not  entitled  to,  64. 

claim  of,  who  may  interpose,  213. 

claim  of,  interposed  against  execution,  706. 

claim  of,  must  be  specific,  64. 

of  wearing  apparel  from  attachment,  66. 

of  household  furniture  must  be  necessary  to  family  use,  67. 

from  attachment  of  partnership  property,  50. 

of  "wages"  of  "laborer"  the  meaning  of  the  law,  558. 

of  wages  may  be  defeated  by  claim  for  necessaries,  561. 

of  wages  of  non-resident  laborer,  559. 

of  wages  from  garnishment,  557. 

of  wages  must  be  claimed  by  employer,  when  garnished,  560. 

from  attachment,  tools  used  in  public  service,  70. 

from  attachment,  animals  used  in  public  service,  70. 

of  pension  money  from  attachment,  33. 

of  pension  money  from  garnishment,  548,  note,  529,  note. 

of  pension  money  not  when  deposited  in  bank,  579,  note. 

from  garnishment  insurance  on  homestead,  529,  note. 

from  garnishment,  widow's  award  is,  533,  note, 
from  garnishment,  in  case  of  attorney,  when,  553. 

claim  of,  when  garnishee  must  make,  629. 

claim  of  must  be  made  by  garnishee  or  will  be  liable  in  other  suit,  718. 

claim  of,  when  garnishee  need  not  make,  668. 

garnishee's  answer  must  show,  629. 

claim  of  by  defendant  in  garnishment,  668. 

must  be  averred  in  affidavit  for  garnishment,  593. 

how  defeated,  64. 

amount  of,  measured  by  defendant's  needs,  67. 

waiver  of,  in  garnishment,  what  is,  629. 

must  be  claimed  or  will  be  deemed  to  be  waived,  75. 

from  garnishment,  waiver  of  by  municipal  corporation,  when,  502. 

waiver  of,  when  levy  is  being  made,  213. 

waiver  of  given  to  assignee,  effect  upon  attachment,  423,  note. 

waiver  of  in  garnishment,  what  is  not,  629,  note. 

how  shown,  67. 

may  be  shown  on  motion  to  quash,  116,  note. 

proof  of  must  be  positive,  67. 

as  a  defense  in  action  on  receipt,  283. 

See  Exempt  Property. 

EXEMPT  PROPERTY, 
not  attachable,  64. 
money  received  from,  is,  71,  note, 
homestead  and  money  received  therefrom,  71. 
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EXEMPT  PROPERTY—  Continued. 
household  furniture  is,  67. 
wearing  apparel  is,  67. 
provision  for  the  family,  65. 
stock  in  trade,  69,  note, 
of  farmer  from  attachment,  69. 
lumber  and  shingles  are,  when,  71. 
animals  used  in  business,  etc.,  68. 
animals  used  in  public  service,  70. 
tools  used  in  public  service,  70. 
military  arms  and  accoutrements,  70. 
levy  upon,  213. 

seizure  of,  brings  defendant  before  court,  when,  64. 
release  of,  leaves  defendant  in  court,  when,  64. 
duty  of  officer  as  to,  67- 
liability  of  officer  for  seizure  of,  388. 
temporarily  within  the  state,  73. 
judgment  for,  may  be  garnished,  when,  589. 
garnishee  not  liable  for,  generally,  475. 
in  hands  of  attorney,  can  not  be  garnished,  553,  note, 
selection  of,  hy  debtor,  74. 
selection  of,  when  to  be  made,  74. 
burden  of  proof,  74,  note, 
proof  of,  as  to  animals  in  support  of  family,  68. 

EXERCISE  OF  JURISDICTION, 
issuance  of  writ  is,  194. 

See  Jurisdiction. 

EXISTENCE  OF  INDEBTEDNESS, 

necessary  to  support  garnishment,  480. 

See  Indebtedness  and  Demand  Necessary  to  Support. 
EXPENSES, 

recoverable  in  action  on  bond,  190. 
incurred  in  keeping  attached  property,  263. 
in  keeping  property  in  action  against  receiptor,  285. 
for  traveling,  when  recoverable  as  costs  in  action  on  bond,  190. 
and  attorney's  fees  must  be  specially  averred  to  sustain  recovery.  187. 
of  garnishee,  when  taxable  as  costs,  698. 
of  officer,  to  be  deducted  from  proceeds,  397,  note, 
of  garnishee  in  other  suits,  none,  when  debt  evidenced  by  note  in  cir- 
culation, 714. 
of  garnishee,  set  off  in  answer,  624. 

of  keeping  property,  liability  of  officer  for,  392,  note,  398. 
See  Costs,  Expenses. 
EX-SHERIFF. 

See  Officer,  When  Term  Expires. 
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EVASIVE   ANSWER, 

practice  in  case  of,  633. 

See  Answer. 

EVIDENCE, 

averment  of  in  affidavit  when  necessary,  144. 

in  affidavit  of  fraudulent  intent,  150. 

of  debt  not  due,  attachment  of,  favored,  9. 

of  fraudulent  attachment,  what  is  prima  facie,  255. 

of  power  to  sign  bond,  159,  170. 

bond  for  attachment  as,  in  collateral  suit,  154,  note. 

approval  of  bond  is  prima  facie  of  sufficiency  of  bond,  176. 

process  as,  prima  facie  of  jurisdiction,  154,  note. 

in  action  on  redelivery  bond,  299. 

presumption  in  action  on  redelivery  bond,  299. 

relevancy  of  in  action  on  bond,  188. 

dissolution  for  insufficient  bond  only  prima  facie,  of  insufficiency,  182. 

dissolution  of  attachment  is  prima  facie  of  illegality,  183. 

in  action  against  receiptor,  282. 

in  defense  to  action  against  receiptor,  283. 

of  conversion,  what  is  sufficient,  387,  note. 

affidavit  as,  in  action  on  redelivery  bond,  300. 

affidavit  as,  in  action  for  malicious  attachment,  380,  note. 

officer's  return  of  writ,  as,  391. 

return  of  officer  as,  in  suit  by  or  against  him,  227. 

the  return  as,  of  value  of  property  seized,  233. 

of  ownership,  return  not  conclusive,  234. 

in  garnishment,  writ  and  return  as,  610,  note. 

of  date  of  summons,  3,  note. 

by  parol,  to  show  wdiat  land  attached,  214. 

in  action  against  officer  for  levy  on  stranger's  goods,  387,  note. 

refusal  of  plaintiff  to  offer  in  support  of,  affidavit  effects  a  dissolution, 

when,  353,  note. 
on  scire  facias,  what  may  be  offered,  684. 

relevant  on  issue  joined  on  scire  jacias,  for  want  of  answer,  650. 
of  indebtedness,  a  note  will  support  an  attachment,  14. 
prima  facie,  note  written  in  foreign  language  is,  141. 
of  indebtedness,  levy  of  attachment  upon,  209. 
of  garnishee's  indebtedness  to  defendant,  judgment  in  garnishment  is 

not,  724. 
in  action  against  officer  for  negligence,  390,  note. 
in  defense  of  officer  in  action  by  third  person,  399. 
of  record,  not  by  balancing  probabilities,  421,  note, 
judgment  as,  to  prove  amount  of  lien,  261. 
of  judgment  without  personal  service,  6. 
judgment  as,  in  another  state,  6. 
when  answer  of  garnishee  so  considered,  621. 
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EVIDENCE—  Continued. 

garnishee's  answer  as  prima  facie,  638. 

garnishee's  answer  is  only  between  parties  to  proceedings,  638. 
necessary  to  charge  garnishee,  generally,  475. 
garnishee's  answer  is  for  plaintiff,  634. 
on  trial  of  issue  on  answer  in  garnishment,  657. 
answer  as  on  trial  of  traverse,  658. 

on  traverse  of  answer,  previous  statements  of  garnishee,  659. 
on  trial  of  interplea  in  garnishment,  676. 
of  satisfaction  of  judgment  by  garnishee,  723. 
garnishee's  answer  as  concerning  exemption,  629,  note, 
affidavits  used  for  on  traverse  or  motion  to  quash,  353,  note. 
See  Proof. 

EVIDENCE  ON  TRIAL  OF  INTERVENTION, 

generally,  437. 

admissibility  of.  437,  note. 

mortgagee's  right  by  intervention,  427,  note. 

prior  transactions,  437,  note. 

declarations  of  defendant,  437,  note. 

invoice  as,  437,  note. 

judgment  in  attachment  as,  437,  note. 

the  files  in  the  attachment  case,  437,  note. 

ex  parte  affidavits  as,  437,  note. 

letters  as,  437,  note. 

F 

FACTOR, 

synonymous  with  garnishee,  465. 

See,  also,  Agent. 

FACTORIZING  PROCESS, 

synonymous  with  garnishment,  465. 

FAILURE  OF  CONSIDERATION, 

will  support  attachment  when  law  implies  promise  to  refund,  16. 

See  Consideration,  Failure  op. 

FAILURE  TO  MAKE  ANSWER, 

in  garnishment  admits  indebtedness,  637. 

See  Indebtedness,  Admission  of,  and  Answer. 

FALSE  REPRESENTATIONS, 

ground  for  attachment,  when,  123,  125. 

See  Fraud  and  Grounds  for  Attachment. 
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FALSE  RETURN, 

liability  of  officer  for  making,  391. 

See  Officer,  Liability  of,  and  Writ,  Return  of. 

FAMILY, 

in  what  it  may  consist,  557. 
what  the  term  implies  in  Missouri,  219,  note, 
exemption  for  benefit  of,  72. 

purchase  of  necessaries  for,  not  fraud  against  creditors,  124. 
head  of,  who  is  under  garnishment  law,  557. 
See  Exempt  Property. 

FARMER, 

entitled  to  what  exemption,  69. 

See  Exempt  Property  and  Exemptions. 

FATHER, 

has  no  attachable  interest  in  son's  business,  when,  33,  note. 
See  Demand,  What  Necessary  to  Support  Attachment. 

FEDERAL  COURT, 

intervention  of  claimant  in,  427,  note. 

See  Intervention  and  Jurisdiction. 

FEED  OF  ANIMALS, 

liability  of  officer  for,  392,  note. 

who  liable  for,  when  attached,  262,  note. 

See  Officer,  Liability  of,  and  Expenses. 

FEES, 

of  attorneys,  not  recoverable  in  action  for  mere  wrongful  attachment, 

369. 
and  costs  in  actions  against  receiptor,  285. 
of  garnishee's  payment,  in  advance,  609. 
of  attorneys,  when  recoverable  in  garnishment,  698. 
See  Attorneys'  Fees. 

FICTITIOUS  ATTACHMENT, 

effect  of  on  other  creditors,  410. 

See  Attachment. 

FICTITIOUS  LEVY, 

quashed  on  motion,  206. 

See  Levy. 

FICTITIOUS  PERSON, 

service  of  writ  of  garnishment  upon,  608. 

See  Writ,  Service  and  Parties. 
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FICTITIOUS  NAME, 

in  writ  of  attachment,  196. 


See  Names. 


FICTITIOUS  VALUE, 

payment  in,  for  corporate  stock,  effect  on  garnishment,  499,  note. 
P  y     See  Efficiency  of  Garnishment,  Corporate  Stock. 

FIDUCIARY. 

See  Agent. 

FILING  DECLARATION, 

in  attachment  cases,  441,  note. 

See  Declaration  and  Pleading. 

FILING  INTERROGATORIES, 

See  Interrogatories  and  Issue  on  Answer. 

HLE I  attachment  case,  as  evidence  on  trial  of  intervention,  437,  note. 

See  Evidence. 

FILLING  BLANKS  IN  FORM, 

bv  amendment,  197. 

uy  gee  Amendments. 

FINAL  JUDGMENT, 

in  attachment,  when  to  be  entered  449 

.m  wirnishment,  when  to  be  entered,  b«i. 

m  Sarmshmesne;  JuDGMENT,  When  to  be  Entered. 

FINANCIAL  STATEMENT, 

FINDINGS, 

on  trial  of  claimant's  intervention,  43J. 

See  Intervention. 

FIRM  DEBT, 

attachment  for,  when  ground  only  to  part  48 
attachment  of  effects  with  surviving  partner ^51 
See  Partners,  Attachment  as  to. 

FIRM  NAME, 

may  be  added  without  destroying  lien  406,  note, 
bond  in  attachment,  when  payable  in   168. 

See  Amendments  and  Partnership. 
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FIXTURES, 

machinery,  attachable  when,  60. 
levy  upon,  239. 

See  Levy. 

FLOUR. 

See  Exempt  Property. 

FOOD, 

levy  of  attachment  upon,  213,  note. 

See  Exempt  Property. 

FORCE, 

may  be  used  to  prevent  a  wrongful  levy,  387. 
See  Levy. 

FORECLOSURE, 

decree  of,  effect  upon  attachment  lien,  415. 
See  Liens. 

FOREIGN    ATTACHMENT, 
denned,  100. 

jurisdiction  of  court  in,  100. 
right  to  maintain,  100. 
against  firm  with  resident  member,  48. 
against  common  carrier,  40,  note, 
against  corporation,  84. 
non-resident  can  not  maintain,  17. 
will  not  lie  for  official  neglect,  26. 
against  "inhabitant' '  of  United  States,  see  Inhabitant  and  Non-resident. 

FOREIGN   ATTACHMENT  BOND, 
action  on,  182,  note,  187. 

See  Bond. 

FOREIGN  ASSIGNMENT, 

effect  on  garnishment,  543. 

See  Assignment. 

FOREIGN   CORPORATION, 
what  is,  84. 

what  is,  in  regard  to  garnishment,  492. 
amenable  to  garnishment,  493. 
service  of  garnishment  upon,  608. 
casually  within  the  state  can  not  be  garnishee,  494. 
garnishment  of  agent  casually  within  state,  551. 

See  Corporations  and  Non-residents. 
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FOREIGN   JUDGMENT, 

garnishment  of,  generally,  478. 

protects  garnishee  in  subsequent  suit,  722. 

See  Garnishee's  Defenses  in  Other  Suits. 

FOEEIGN   LANGUAGE, 

note  written  in,  is  prima  facie  evidence,  141. 

FOREIGN  OFFICER, 

can  not  be  a  garnishee,  505. 

See  Officers. 

FOREIGN  PROPERTY  OR  DEBT, 

can  not  be  reached  by  garnishment,  generally,  490. 
See  Situs  of  Debt. 

FORFEITURE, 

named  on  exchange  of  property  not  attachable,  26. 

See  Demand,  Necessary  to  Support  Attachment. 

FORFEITURE  OF  REDELIVERY  BOND, 

See  Action  on  Bond. 

FORM   OF    ACTION, 

when  it  controls  in  attachment  cases,  27. 

plaintiff  liable  in  what,  for  wrongful  attachment,  361. 

against  officer  for  tortious  levy,  386. 

against  sureties  ex  contractu,  only,  184. 

when  trespass  is  proper  against  officer,  203. 

against  receiptor,  280. 

on  bond  to  pay  judgment,  308. 

See  Action  on,  etc. 

FORM  OF  AFFIDAVIT, 

must  be  in  writing,  131. 

must  show  jurisdiction,  132. 

must  show  both  cause  of  action  and  ground  for  attachment,  133. 

must  follow  statute  as  to  grounds,  147. 

averment  of  grounds  in  terms  of  statute  sufficient,  143. 

when  several  grounds  may  be  averred,  145. 

averments  must  not  be  inconsistent,  145,  note. 

necessary  averments,  132. 

"averment  in  Maryland,"  133,  note. 

in  suits  begun  in  Minnesota,  132,  note. 

averment  of  facts  in  New  York,  132,  144. 

necessary  averments  in  Tennessee,  132,  note. 

proper  averments  in  Texas,  132. 

necessary  allegations  in  Utah,  133,  note. 
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averment  of  "nature"  of  debt,  140. 

averment  of  "nature"  of  demand  in  Illinois,  140. 

description  of  cause  of  action  in  Michigan,  132,  note. 

description  or  claim  in  New  York,  134. 

several  may  be  taken  together  of  facts,  150. 

may  be  by  two  persons,  132. 

may  be  contained  in  two,  132. 

averment  of  names  of  parties  in  Michigan,  132,  note. 

averment  of  names  of  parties  in  Wisconsin,  132,  note. 

following  statute  in  alternative  averment,  146. 

alternative  averment  bad,  146. 

must  be  in  positive  terms,  134,  147. 

on  information  and  belief,  when,  147. 

when  averment  on  belief  not  sufficient,  144. 

when  averment  of  sources  of  belief  not  sufficient,  144,  note. 

averment  that  debt  is  "due,"  136,  note. 

for  attachment  of  debt  not  due,  must  be  specific,  20. 

debt  not  due  in  Louisiana,  136,  note. 

debt  not  due  in  Nebraska,  136  note. 

debt  not  all  due  in  New  York,  137  note. 

debt  not  due  in  Texas,  136,  note. 

debt  not  due  in  Wisconsin,  136,  note. 

when  debt  not  all  due,  136,  note. 

debt  not  due,  omission  in  averment  cured  by  the  instrument,  136,  note. 

sufficient  averment  of  debt  in  California,  137. 

averment  of  claim  in  Arkansas,  134. 

averment  of  amount  of  debt  in  Colorado,  134. 

variance  as  to  amount  in  Missouri,  134. 

averment  of  amounts  of  several  loans  in  Maryland,  135,  note. 

not  positive  as  to  amount  in  North  Carolina,  135,  note. 

averment  of  amount  in  Pennsylvania,  138. 

sufficiency  of,  as  to  amount  in  South  Carolina,  135,  note. 

precision  required  in  Texas,  135. 

strict  accuracy,  as  to  debt  not  required  in  Wisconsin,  135,  note. 

averment  of  amount  in  Wisconsin,  138. 

when  amount  of  debt  unknown,  138. 

debt  due  "as  near  as  may  be,"  138. 

debt  "as  near  as  may  be"  in  Michigan,  138. 

averment  of  debt  "over  and  above"  set-offs,  etc.,  139. 

averment  of,  "over  and  above"  in  New  York,  139. 

what  is  sufficient  averment  of  "over  and  above"  in  New  York,  140,  note. 

averment  of  "justly  indebted,"  136,  note. 

averment  of  "justly  indebted,"  where,  136. 

averment  of  "justly  indebted"  in  Alabama,  136. 

averment  of  just  claim  in  Kansas,  136. 

as  to  justness  of  the  debt  in  Ohio,  137. 

f 
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averment  of  "a  just  claim"  in  Tennessee,  136. 

omission  of  "justly"  indebted  is  error  in  Kentucky,  136. 

omission  of  "justly"  indebted  is  fatal  in  Texas,  136. 

tbat  plaintiff's  claim  is  "just"  in  West  Virginia,  136. 

sufficiency  of,  as  justly  due,  in  West  Virginia,  137. 

averment  of  "  about  to  conceal,""  etc.,  150. 

averment  of  absconding  and  concealed  debtors,  147. 

averment  of  "absconded  or  concealed"  but  one  ground,  146. 

averment  of  intent,  when  necessary,  147. 

averment  of  intent  in  removal,  as  ground,  149. 

averment  of  debt  fraudulently  contracted,  151. 

when  averment  of  fraud  sufficient,  144,  note. 

in  Illinois  as  to  debt  fraudulently  contracted,  151,  note. 

should  aver  corporate  character  of  defendant,  84,  note. 

as  to  lack  of  sufficient  property,  etc.,  148. 

when  made  by  attorney,  140,  note,  144. 

by  attorney  as  to  non-residence  in  New  York,  148,  note. 

by  agent  in  Missouri,  143,  note. 

when  averment  of  agent's  capacity  sufficient,  144,  note. 

as  to  non-resident  partners,  100. 

non-residence  of  partnership,  148. 

non-residence,  must  aver  residence,  where,  148. 

averment  of  non-residence  as  a  ground,  148. 

in  case  of  non-residence  in  North  Carolina,  132,  note. 

in  case  of  non-residence  in  Missouri,  148,  note. 

attachment  for  purchase-money  in  Georgia,  132. 

when  averment  of  work  done  under  contract  sufficient,  144,  note. 

when  for  unliquidated  damages,  144. 

in  action  arising  on  contract  for  the  recovery  of  money  ouly,  16,  note. 

must  negative  lien  where,  24,  note. 

when  plaintiff  has  lien  in  Idaho,  143,  note. 

to  support  motion  to  dissolve,  for  prior  lien,  24,  note. 

for  attachment  in  aid,  148,  note. 

as  to  disposal  of  property  in  Iowa,  150,  note. 

for  attachment  in  tort  cases,  27. 

lapse  of  time  since  organization  of  corporation  in  West  Virginia,  132, 

note, 
copy  of  instrument  sued  on,  141. 
surplusage,  what  will  be  treated  as,  147. 
clerical  error  not  fatal  in  Georgia,  135. 

See  Amendments. 

FORM  OF  AFFIDAVIT  IN  GARNISHMENT, 
must  comply  with  statute,  592. 
regarding  name  of  garnishee,  594. 
must  aver  residence  or  domicile,  595. 
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FORM  OF  AFFIDAVIT  IN  GARNISHMENT—  Continued. 
must  state  nature  of  contract,  594. 
on  information  and  belief,  596,  note, 
must  state  indebtedness  over  and  above,  593. 
must  be  sworn  to,  596. 

See  Amendment  and  Affidavit. 

FORM  OF  ANSWER  OF  GARNISHEE, 
generally,  618,  622. 
showing  prior  liens,  627. 
showing  assignment,  628. 

See  Answer. 

FORM  OF  BOND  FOR  ATTACHMENT, 
generally,  155. 
as  to  title  court,  156. 
as  to  title  of  cause,  157. 
the  date,  158. 
the  signing,  159. 
when  given  by  partners,  159. 
the  seal,  160. 

recitation  of  names  of  parties,  161. 
recital  of  conditions,  161. 

must  be  to  prosecute  "attachment,"  not  "action,"  161. 
must  show  whose  property  attached,  162. 
must  name  the  penalty,  163. 
when  interest  to  be  included  in  amount,  164. 
to  whom  payable,  168. 
plaintiff  as  principal  obligor,  169. 
attorney  may  sign  for  plaintiff,  when,  170. 
executed  in  firm  name,  172. 
recital  of  surety's  name,  173. 

See  Bond. 

FORM  OF  BOND  TO  PAY  JUDGMENT, 
generally,  303. 

See  Bond  to  Pay  Judgment. 

FORM  OF  BOND  TO  REDELIVER, 
generally,  287. 

See  Redelivery  Bond. 

FORM  OF  COMPLAINT, 

in  attachment  cases,  441,  note. 

See  Declaration. 

FORM  OF  AFFIDAVIT, 
on  intervention,  433. 

See  Intervention. 
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FORM  OF  DECLARATION, 

in  action  for  malicious  attachment,  376. 
in  attachment  cases,  441,  note, 
in  action  on  bond,  187. 
for  debt  not  due,  20. 

See  Declaration  and  Pleading. 

FORM  OF  JUDGMENT, 

in  action  against  receiptor,  284. 

in  attachment,  453. 

in  attachment  when  special  execution  required,  453,  note. 

in  garnishment,  generally,  691. 

in  garnishment  discharging  garnishee,  694. 

in  garnishment,  liability  to  defendant  and  another,  693. 

in  garnishment,  when  debt  not  yet  payable,  690. 

in  garnishment,  on  answer  admitting  debt,  686. 

in  garnishment,  on  answer  admitting  possession  of  property,  687. 

in  garnishment,  when  note  in  circulation,  688. 

on  intervention,  440. 

See  Judgment. 

FORM  OF  PLEA, 

in  abatement  to  deny  right  of  attachment,  349,  note. 

in  action  on  bond,  187. 

See  Plea. 
FORM  OF  NOTICE, 

by  publication,  218. 

of  motion  to  quash,  346. 

See  Notice  and  Publication. 
FORM  OF  RECEIPT, 

when  possession  taken  by  receiptor,  267. 
See  Receiptors. 
FORM  OF  RETURN, 

of  attachment  writ,  229. 

technical  accuracy  not  required,  when,  234,  note. 

substantial  compliance  with  statute  sufficient,  237. 

to  state  value  of  property,  when,  233. 

to  state  ownership  of  property,  when,  234. 

must  state  when  the  acts  were  performed,  230. 

must  describe  property  and  its  location,  231. 

must  include  schedule  or  inventory,  when,  231. 

the  date,  235. 

should  be  signed,  236. 

corrected  by  amendment,  238. 

on  garnishment  writ,  611. 

what  omissions  may  be  corrected  by  amendment,  241. 
See  Return. 
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FORM  OF  WRIT  OF  ATTACHMENT, 

generally,  196. 

necessary  recitals,  196. 

clerical  errors  in  amendable,  197. 

as  to  the  names  of  the  parties,  196. 

statement  of  nature  of  demand,  196. 

as  to  the  date,  196. 

as  to  the  return  day,  196. 

amount  of  demand  to  be  stated,  196. 

need  not  recite  order  unless  statute  so  require,  196. 

as  to  signature  and  seal,  196. 

FORM  OF  WRIT  IN  GARNISHMENT, 

generally,  599. 
grounds  to  be  stated,  600. 
style  and  direction,  602. 
body,  recitation,  603. 
seal  and  attestation,  604. 

See  Writ. 

FORMAL  DEFECTS. 

See  Irregularity  and  Amendment. 

FORMAL  PARTS, 

of  affidavit,  131. 

See  Affidavit  and  Form. 

FORMAL  REQUISITES, 

See  Form  of,  etc. 
FRACTION  OF  A  DAY, 

when  considered  in  service  of  writ,  409. 

See  Levy  and  Service. 

FORTHCOMING  BOND, 

necessary  for  defendant  to  retain  possession,  207. 
delivery  of  property  on  liability  of  officer  regarding,  393. 
See  Redelivery  Bond  and  Bond. 

FRAUD, 

a  question  of  fact  for  jury,  114. 

when  a  question  of  law,  123. 

determined  by  intent,  410. 

can  not  be  committed  to  make  levy,  31. 

presumption  of,  in  making  levy,  what  will  not  repel,  207,  note. 

when  no  defense  to  action  against  sureties  on  redelivery  bond,  300. 

misrepresentation  and  effect  upon  attachment  lien,  318. 

destroys  right  of  exemption,  64,  75. 

how  proven  on  denial,  353,  note. 
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FEAUD— Continued. 

will  not  be  presumed  against  confession  of  judgment,  121. 

will  not  be  presumed  as  ground  for  attachment,  114. 

will  warrant  attachment  of  debt  not  due,  20. 

by  one  member  of  a  copartnership,  attachment  because  of,  48. 

as  affecting  grounds  for  attachment,  106. 

as  ground  for  attachment,  116. 

as  grounds  for  attachment  in  secretion  of  property  or  money  123. 

a9  ground  for  attachment,  in  statements  regarding  finances   123. 

as  ground  of  attachment,  purchase  of  necessaries,  is  no     124. 

as  ground  for  attachment,  giving  mortgages,  not  when,  122. 

as  ground  for  attachment,  must  follow  averment   115 

as  ground  for  attachment,  alienation  to  wife  or  child,  11/. 

as  ground  for  attachment,  when  sufficient,  116. 

as  ground  for  attachment,  how  established,  115. 

in  contracting  debt,  as  ground  for  attachment,  125. 

in  payment  of  money  will  support  attachment,  30. 

in  contract,  not  a  demand  that  will  support  attachment,  16. 

in  settlement  with  creditors,  as  ground  for  attachment,  1-0. 

in  contracting  debt,  what  is,  125. 

in  contracting  debt,  ground  for  attachment,  when,  125. 

in  contract  makes  it  a  tort,  16.  _ 

giving  chattel  mortgage  for  future  services  is  when   12,    note. 

giving  mortgage  without  consideration  is,  when,  12-,  note. 

giving  mortgage  to  secure  advances  is,  122,  note. 

living  mortgage  to  secure  accommodation  indorser  is  not,  122,  note. 

recording  mortgages  not,  when,  122,  note. 

in  conveyance  will  let  in  attachment,  54. 

in  mortgage,  effect  on  garnishment,  587. 

in  mortgage  subjects  it  to  attachment,  36. 

in  creation  of  trust  will  not  defeat  attachment,  45. 

in  deed  of  land  to  trustee,  will  not  defeat  attachment,  55. 

in  garnishee's  possession,  effect  of,  484. 

averment  of  in  pleadings  on  intervention,  433. 

proof  of,  on  trial  of  intervention,  437,  note.        ' 

rescission  of  contract  for,  not  prevented  by  attachment,  420. 

relieved  by  court  of  equity,  when,  411. 

See  Equity  and  Grounds  for  Attachment. 

FRAUDULENT  ALIENATION, 

what  proof  of,  117. 

See  Assignment,  Conveyance  and  Deed. 

FRAUDULENT  ASSIGNMENT, 

not  prior  to  attachment  lien,  423. 

will  not  defeat  attachment,  44. 

or  transfer  of  property,  as  grounds  for  attachment,  118. 
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FRAUDULENT  ASSIGNMENT—  Continued. 

proof  of,  118. 

threat  to  make,  will  not  support  attachment  on  motion  to  quash,  86. 

to  wife  or  child,  grounds  for  attachment,  117. 

to  wife,  effect  on  garnishment,  614,  note. 

of  note,  effect  on  garnishment,  567,  note. 

effect  upon  garnishment,  generally,  546. 

See  Assignment  and  Fraud. 

FRAUDULENT  ATTACHMENT, 
defendant  upon  intent,  410. 
what  is  prima  facie  proof  of,  256. 
effect  upon  successive  liens,  410. 

See  Attachment. 

FRAUDULENT  CONCEALMENT, 
destroys  right  of  exemption,  75. 
what  is  ton,  113. 

of  partnership  property,  ground  for  attachment,  123,  note. 
See  Ground  for  Attachment. 

FRAUDULENT  CONTRACT, 

to  pay  wages  in  advance  may  be,  555,  note. 

See  Exemptions  and  Wages. 

FRAUDULENT  CONVEYANCE, 

as  ground  for  attachment,  111. 

what  sufficient  averment  of,  112. 

effect  upon  disclosure,  627,  note. 

may  be  contested  by  holder  of  attachment  lien,  320. 

See  Fraudulent  Assignment,  Assignment  and  Sale. 

FRAUDULENT  DISPOSITION  OF  PARTNERSHIP  PROPERTY, 

as  ground  for  attachment.  124. 

See  Grounds  for  Attachment. 

FRAUDULENT  DISPOSAL,  SECRETION,  ETC., 
as  ground  for  attachment,  111. 
what  is  not,  113. 

what  sufficient  averment,  112.  * 

averment  of,  under  Florida  statute,  150,  note. 

See  Grounds  for  Attachment. 

FRAUDULENT  INDUCEMENT, 
makes  levy  void,  207,  note, 
discharges  sureties  on  redelivery  bond,  292. 
See  Fraud  and  Levy. 
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FRAUDULENT  INTENT, 

what  is  sufficient  to  constitute,  112. 

necessary  to  be  averred  in  affidavit,  when,  147. 

a  conclusion  of  law,  when,  151. 

a  question  of  fact,  when,  123. 

as  affecting  ground  for  attachment,  123,  125. 

when  insufficient  ground  for  attachment,  113. 

must  be  actual,  to  give  grounds  for  attachment,  110,  111. 

must  accompany  removal  as  ground  for  attachment,  107. 

of  one  partner  as  ground  for  attachment,  109. 

of  vendee  immaterial,  when,  111. 

regarding  exempt  property  immaterial,  111. 

averment  of  in  "  removal,"  etc.,  149,  150. 

See  Fraud  and  Grounds  for  Attachment. 

FRAUDULENT  JUDGMENT, 

may  be  contested  by  holder  of  attachment  lien,  320. 
See  Judgment. 

FRAUDULENT  LEVY, 

is  void  and  will  be  abated,  207. 
liability  of  officer  for,  386. 

See  Levy  and  Fraud. 

FRAUDULENT  MORTGAGE, 

what  is  grounds  for  attachment,  122. 

See  Fraud  and  Grounds  for  Attachment. 

FRAUDULENT  PURPOSE, 

as  affecting  grounds  for  attachment,  106. 

See  Fraud  and  Ground  for  Attachment. 

FRAUDULENT  SALE, 

will  not  defeat  attachment,  36,  note. 

necessary  to  support  attachment,  when,  28,  note. 

effect  on  garnishment,  588. 

See  Fraudulent  Disposition,  Assignment  and  Sale. 

FRAUDULENT  SECRETION, 

of  money  or  property  as  ground  for  attachment,  123. 
See  Grounds  for  Attachment  and  Fraud. 

FRAUDULENT  STATEMENT, 

regarding  finances,  as  ground  for  attachment,  123. 
must  be  averred,  150,  note. 

See  Representations  and  Grounds  for  Attachment. 

FRAUDULENT  TRANSFER, 

See  Fraudulent  Disposition,  Sale  and  Conveyance. 
Att.  01 
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FRAUDULENTLY  CONTRACTED, 
as  ground  for  attachment,  125. 

See  Fkaud  and  Ground  foe  Attachment. 

FREIGHT,  COMMON  CARRIERS  OF, 
when  may  he  garnishees,  578. 

See  Common  Caeeiees. 

FULFILLMENT  OF  CONDITIONS  OF  REDELIVERY  BOND, 

what  is,  290. 

See  Redeliveey  Bond  and  Bond. 

FURNITURE, 

See  Household  Fuenituee  and  Exemptions. 

FUNCTIONS  OF  THE  GARNISHEE'S  ANSWER,  621. 

See  Answer. 

FURTHER  ANSWER, 

when  court  may  order,  651. 
when  may  be  filed,  633. 

See  Amended  Answer. 

FURTHER  INTERROGATORIES, 

issue  on  answer  raised  by,  655. 

See  Answer,  Unsatisfactory. 

FURTHER  PROCEEDINGS, 

after  judgment  on  publication,  19-1. 

See  Collateral  Attack. 

G 

GAMBLING,  DEBT, 

will  not  support  attachment,  27. 

See  Demand  Necessaey  to  Support  Attachment. 

GARNISHEE, 

a  necessary  party  to  garnishment,  470. 

appearance  of  does  not  give  jurisdiction,  610. 

can  not  aid  garnishment,  485. 

becomes  trustee  after  service  of  writ,  613. 

considered  as  a  stakeholder,  471. 

as  a  custodian  of  the  fund,  613. 

property  in  possession  of,  in  custody  of  law,  46. 

defends  only  himself,  472. 

disinterestedness  of  in  the  proceeding,  471. 

discharge  of,  not  effected  by  answer  alone,  639. 
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GARNISHEE—  Continued. 

name  of,  in  affidavit  for  writ,  594. 

notice  to,  of  entry  of  judgment  on  answer,  685,  note. 

waiver  by,  can  not  waive  claimant's  rights,  85. 

payment  by,  can  not  be  made  pending  suit,  515,  note. 

satisfaction  of  judgment,  when  defense  in  other  suits,  707. 

when  bailee  for  hire  may  be,  578. 

administrator  as,  532. 

attorneys  as,  rule  as  to  agents  applies,  553. 

attorney  for  plaintiff  as  not  proper  practice,  554. 

banks  as,  when  fund  deposited  transferred  as  collateral,  581. 

corporation  as,  for  stock  of  member,  498. 

a  county  can  not  be,  500,  note. 

a  city  can  not  be,  500,  note. 

District  of  Columbia  can  not  be,  500,  note. 

custodian  of  note  or  bill  can  not  be,  576. 

executor  as,  532. 

insurance  companies  as,  liability  of,  generally,  493. 

judgment  debtor  as,  generally,  589. 

maker  of  note  as,  564. 

mortgagee  as,  to  surplus,  585. 

mortgagee  as,  only  when  possession  taken,  586. 

municipal  corporation  may  be,  in  Montana,  500. 

partner  as,  in  action  against  firm,  522. 

plaintiff  as,  no  coercive  process  needed,  631,  note. 

public  officer  having  property  under  process,  79. 

school  district  can  not  be,  500,  note. 

state  may  not  be,  500,  note. 

town  can  not  be,  500,  note. 

trustee  as,  generally,  531. 

See  Efficiency  of  Garnishment. 

GARNISHEE,  ANSWER  OF, 
origin  and  necessity,  617. 
its  functions,  621. 

when  not  required  till  fees  paid,  609. 
who  may  make,  618. 

who  to  make,  for  a  corporation,  580,  note, 
who  to  make,  in  case  of  banks,  580,  note, 
when  several  summoned,  617. 
how  prepared,  620. 
its  contents,  619,  620. 
formalities  of,  618. 
what  it  must  state,  generally,  622. 
what  it  can  not  show,  623. 
must  state  garnishee's  defenses,  623. 
must  state  what  is  due,  625. 
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must  state  where  debt  payable,  626. 

must  disclose  existing  liens,  627. 

must  show  assignment,  628. 

must  show  exemption  of  credits  or  effects,  629. 

set-off,  in,  624. 

when  defendant  in  court,  629. 

on  information  and  belief,  630. 

personal  representative  can  not  make,  616. 

when  plaintiff  himself  garnishee,  631,  note. 

administrator  of  garnishee  can  not  be  compelled  to  make,  511. 

when  a  municipal  corporation,  620,  note. 

when  a  municipal  corporation,  necessity  for,  503,  note. 

when  an  assignee,  542,  note. 

when  learning  of  assignment,  539,  note. 

must  show  assignment,  541. 

necessity  of  showing  open  accounts,  628,  note. 

must  claim  exemption  of  laborer's  wages,  560. 

where  mortgage  foreclosed,  5S5,  note. 

entries  in  books  not  conclusive,  579,  note. 

as  to  corporate  stock,  499,  note. 

documents  appended  to,  632. 

testimony  of  principal  debtor  annexed  to,  632. 

when  should  be  spread  at  large  on  record,  538,  note. 

when  affidavit  defective,  623,  note. 

in  relation  to  interrogatories,  631. 

how  construed,  generally,  620,  634. 

will  be  considered  as  a  whole,  635. 

will  be  accepted  as  true,  636. 

when  two  on  record,  rule,  631. 

when  may  be  filed  nunc  pro  tunc,  683. 

as  evidence  regarding  exemption,  629,  note. 

when  will  support  judgment,  685. 

judgment  on,  charging,  685. 

its  effect  generally,  638. 

can  not  affect  written  contract,  644. 

does  not  of  itself  discharge  garnishee,  639. 

when  will  warrant  judgment  for  plaintiff,  640. 

admitting  indebtedness  warrants  judgment  for  plaintiff,  640. 

denying  indebtedness  defeats  recovery,  641. 

denial  of  debt  stops  proceedings  when  no  personal  service,  642. 

showing  uncertainty  discharges  him,  643. 

showing  special  contract,  effect,  644. 

showing  joint  indebtedness,  etc.,  effect,  645. 

effect  when  proceedings  irregular,  waiver,  646. 

when  proceeding  is  ancillary,  638. 

amendment  of,  633. 
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supplemental  or  amended  answer,  661. 

when  further  may  be  ordered,  651. 

default  for  want  of,  631. 

default  of,  admits  indebtedness,  637. 

when  default  can  not  be  entered  for  want  of,  637. 

exceptions  to,  620. 

denial  of  by  defendant,  669. 

proceedings,  when  unsatisfactory,  647. 

unsatisfactory,  practice,  651,  652. 

how  issue  raised  on,  654. 

when  issue  on  must  be  raised  or  garnishee  discharged,  653. 

when  issue  thereon  the  only  proceeding,  652. 

issue  on  raised  by  further  interrogatories,  655. 

issue  on  traverse  thereof,  656. 

issue  on,  burden  of  proof,  657. 

issue  on,  defenses,  660. 

issue  on,  previous  statements,  659. 

as  evidence  on  trial  of  traverse,  658. 

See  Answer. 

GARNISHEE,  APPEAL  BY, 

to  review  garnishment,  702. 

See  Appeal  and  Review. 

GARNISHEE,  APPEARANCE  OF, 

waives  irregularities  in  summons,  197,  note. 

See  Appearance  and  Waiver. 

GARNISHEE,  DEATH  OF, 

before  answer  abates  writ,  682. 
effect  on  proceeding,  generally,  616. 

See  Death. 

GARNISHEE,  DEFAULT  OF, 

for  want  of  answer,  617. 

See  Answer  and  Judgment. 

GARNISHEE,  DEFENSES  OF,  TO  THE  PROCESS, 
generally,  481,  note, 
answer  must  state,  623. 
what  can  not  show  in  answer,  623. 
can  not  set  off  unliquidated  damages,  484,  note, 
in  case  of  nonjoinder  or  misjoinder,  524,  525. 
when  non-resident,  491. 

payment  before  judgment  against  defendant,  686,  note, 
on  traverse  of  answer,  660. 
when  suit  pending  with  defendant,  590,  note. 
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GARNISHEE,  DEFENSES  OF  IN  OTHER  SUITS, 

judgment  of  court  having  jurisdiction  is  complete,  707. 

void  judgment  is  not,  708. 

when  judgment  equivalent  to  payment,  709. 

payment  in  good  faith,  etc.,  710. 

payment  must  have  been  compulsory  not  voluntary,  711. 

payment  into  court  on  order,  712. 

payment  in  good  faith  on  voidable  judgment  when,  713. 

payment  in  good  faith  on  voidable  judgment,  713. 

none  when  debt  evidenced  by  note  in  circulation,  714. 

when  judgment  entered  before  notice  of  assignment,  715. 

judgment  without  notice  of  assignment,  none,  716. 

judgment  not  to  acceptor  of  draft,  etc.,  717. 

none,  when  exemption  not  claimed,  718. 

none  where  stranger's  rights  not  shown,  719. 

none  where  judgment  on  willful  default,  720. 

garnishment  pending  is  to  what  extent,  721. 

judgment  in  another  state,  722. 

none  execution  may  be  issued,  723. 

judgment  not  conclusive  of  amount  of  debt  to  defendant,  724. 

judgment  discharging  him,  none  as  to  defendant,  725. 

judgment  good  as  against  plaintiff,  726. 

judgment  not  as  to  third  persons,  when,  727. 

GARNISHEE,  DISCLOSURE  OF. 

See  Answer. 


GARNISHEE,  DUTY  OF. 


See  Answer  of. 


GARNISHEE,  FEES  OF, 

when  payment  required  in  advance,  609. 

See  Costs  and  Expenses. 

GARNISHEE,  INDEBTEDNESS  OF, 

possession  of  chattels  is  not,  477. 
custody  of  choses  in  action  is  not,  477. 

See  Garnishee,  Liability  of. 

GARNISHEE,  JOINT, 

when  proper,  603. 
issuance  of  writ  against,  599. 
answer  generally,  617,  619. 
set-offs  of  in  answer,  624. 

See  Liability  and  Answer. 

GARNISHEE,  LIABILITY  OF,  GENERALLY, 

never  presumed,  643. 

not  twice  on  same  demand,  628. 
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[Beferences  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 
GARNISHEE,  LIABILITY  OF,  GENERALLY—  Continued. 

demand  must  be  capable  of  supporting  "debt"  or  ''indebitatus  assump- 
sit," 482. 
wholly  statutory,  can  not  be  aided  by  himself,  485. 
only  to  cause  of  action  at  law,  475. 
only  for  what  he  owes  or  holds,  generally,  474. 
determined  by  location  of  property  or  debt,  490. 
indebtedness  or  possession  of  property  necessary  to,  generally,  476. 
determined  by  contract  relation,  etc.,  516. 
determined  by  liability  of  defendant,  516. 
not  on  claim  for  unliquidated  damages,  483. 
must  be  debt  due  to  become  due  absolutely,  480. 
none  on  contingent  liability,  481. 
in  case  of  sole  indebtedness,  515. 
not  on  claim  arising  from  tort,  483. 
when  custodian  of  note  or  bill,  516. 
when  bailment  exists,  577. 
when  a  common  carrier,  578. 
not  for  choses  in  action,  generally,  477. 
none  when  assignee  of  chose  in  action,  477. 
for  debt  on  which  suit  is  pending,  479. 
when  a  judgment  debtor,  589. 
when  judgment  debtor  for  exempt  wages,  589. 
becomes  plaintiff's  debtor,  612. 
fraudulent  vendee  in  possession,  588. 
for  possession  of  property  through  fraud,  484. 
contract  must  be  legal  to  cause,  517. 
not  on  incomplete  contract,  476. 
must  be  privity  both  of  contract  and  of  interest,  550. 
on  contract  to  deliver  articles,  476,  note, 
money  paid  into  court,  531,  note, 
when  property  held  as  indemnity,  584. 
when  executor  or  administrator,  532. 
when  suit  pending  between  him  and  defendant,  590. 
attorney  for  plaintiff  should  not  be  garnishee,  554. 
when  indebtedness  joint,  524,  525. 
when  joint  debtor  dies,  528. 

by  being  in  possession  of  goods  and  chattels,  476. 
as  to  corporate  bonds,  575. 
as  to  accepted  drafts,  574. 
as  to  purchase-money  of  bill  of  exchange,  574. 
not  for  usurious  interest,  476,  note, 
none  on  debt  affected  by  existing  lien,  481. 
when  assignment  fraudulent,  546. 
answer  must  show  assignment,  541. 

to  assignee  of  fund  assignment  not  shown  in  answer,  720. 
when  effects  held  by  receiver,  547. 
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GARNISHEE,  LIABILITY  OF,  GENERALLY—  Continued. 

in  case  of  marriage,  529. 

in  case  of  infancy,  530. 

as  shown  by  his  answer,  634. 

when  answer  unsatisfactory,  651. 

when  answer  denies  indebtedness,  641. 

when  answer  shows  special  contract,  644. 

when  answer  shows  joint  indebtedness,  etc.,  645. 

on  answer  when  proceedings  irregular,  646. 

when  he  fails  to  answer,  647. 

can  not  be  changed  by  amendment  of  answer,  633. 

must  answer  relevant  interrogatories,  565. 

on  answer  admitting  debt,  judgment,  the  amount,  686. 

on  answer  admitting  possession  of  property,  687. 

learning  of  assignment  after  answer,  539,  note. 

when  a  foreign  corporation  and  both  plaintiff  and  defendant  non-resi- 
dent, 495. 

none  when  corporation  casually  within  the  state,  494. 

in  other  suits  where  judgment  without  notice  of  assignment,  716. 

though  judgment  paid  when  note  in  circulation,  714. 

in  other  suits  judgment  no  protection  to  acceptor  of  draft,  etc.,  717. 

extent  of,  as  to  time,  476. 

discharged  by  payment  into  court  on  order,  712. 

presumption  regarding  jointure,  691. 

no  presumption  favoring,  must  be  shown,  657. 

payment  before  judgment  against  defendant,  686,  note. 

a  judgment  is  a  debt,  478. 

judgment  not  a  lien,  695. 

liability  of  to  costs,  judgment,  698. 

judgment  indebtedness  not  yet  payable,  690. 

when  judgment  to  include  interest,  689. 

judgment,  when  note  in  circulation,  688. 

judgment  on  answer,  685. 

to  defendant  judgment  not  conclusive  of  amount  of  debt  to  defendant, 
724. 

to  defendant  and  another,  judgment,  693. 

judgment  subrogates  plaintiff  to  defendant's  rights,  696. 

erroneous  judgment  no  protection,  538,  note. 

judgment  in,  no  protection  against  suits  by  third  persons,  when,  727. 

continues  till  judgment  entered,  639. 

judgment  discharging,  694. 

to  third  persons,  judgment  no  protection  against  suits,  when,  727. 

on  scire  facias,  684. 

not  liable  to  costs,  on  trial  of  interplea,  677. 

as  to  surplus  when  lien  satisfied,  627,  note. 

pending  appeal,  704. 

See  Efficiency  of  Garnishment. 
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[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 
GARNISHEE,  LIABILITY  OF  AS  TO  AGENTS, 
when  applied  to  attorneys,  553. 
in  case  of  agents  or  servants,  548. 
when  agent  charged  with  special  duties,  549. 
in  case  of  sub-agent,  550. 

possession  by  agent  makes  principal  liable,  552. 
agent  of  corporation  casually  within  state,  551. 

GARNISHEE,  LIABILITY  OF  AS  TO  ASSIGNMENTS, 
assignment,  effect  of  assent,  544. 
when  assignment  made  in  other  state,  543. 
assignee  for  benefit  of  creditors,  not,  542. 
when  effects  assignment,  534. 
none  where  effects  assigned,  535. 
to  assignment  without  notice,  538. 
notice  of  assignment  prior  to  judgment  necessary,  539. 
any  notice  of  assignment  sufficient  before  service,  540. 
assignment,  surplus  only  reached,  545. 
assignee's  interest  will  be  pi'otected,  536. 

GARNISHEE,  LIABILITY  OF  AS  TO  BANKS, 
when  funds  deposited  in  bank,  579. 
fund  in  bank  deposited  by  agent,  580. 
fund  in  bank,  transferred  as  collateral,  581. 
bank  checks  drawn  before  service  presented  after,  582. 
funds  placed  in  safety  vaults,  583. 

GARNISHEE,  LIABILITY  OF  AS  TO  MORTGAGES, 
when  debt  secured  by  mortgage,  584. 
surplus  over  mortgage  can  be  reached,  585. 
when  purchaser  of  mortgaged  premises,  585. 
mortgagee  only  when  possession  taken,  586. 
mortgage  invalid,  587. 
when  insurance  payable  to  mortgagee,  585. 

GARNISHEE,  LIABILITY  OF  AS  TO  NOTES,  ETC., 
in  case  of  negotiable  instruments,  564. 
when  debt  evidenced  by  note  or  bill,  562. 
notes,  rule  requiring  them  to  be  due,  565. 
notes,  rule  not  requiring  them  to  be  due,  566. 
for  paying  note  after  service,  566,  note, 
when  note  indorsed,  568. 
on  note  held  as  collateral,  573. 
note  must  not  be  due  on  contingency,  572. 
notes  must  be  payable  in  money,  570. 
notes  must  be  payable  in  state,  571. 
when  instrument  assigned,  567. 
note  made  to  defeat  process,  565. 
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GARNISHEE,  LIABILITY  OF  AS  TO  NOTES,  ETC .— Continued. 
regarding  non-negotiable  instruments,  563. 
after  assignment  of  non-negotiable  instrument,  563. 
none  as  to  assigned  choses  in  action,  537. 
only  for  legal,  not  equitable,  demands,  486. 
notice  of  indorsement,  effect  on  maker,  569. 

GARNISHEE,  LIABILITY  OF  AS  TO  PARTNERSHIPS, 
in  case  of  partnerships,  generally,  518. 
debt  to  firm  has  priority  over  debt  to  member,  520. 
on  demand  against  one  partner,  519. 
in  case  of  insolvency  of  firm,  521. 
debtor  of  partner  in  action  against  firm,  523. 
when  a  partner  in  action  against  firm,  522. 

GARNISHEE,  LIABILITY  OF  AS  TO  TRUST  FUND,  ETC., 
for  property  held  in  trust,  generally,  476,  note, 
in  possession  of  trust  funds  awaiting  performance  of  condition,  531, 

note, 
when  effects  held  in  trust,  531. 
when  a  trustee  charged  with  support  of  another,  533. 

GARNISHEE,  LIABILITY  OF  AS  TO  WAGES, 
regarding  "wages"  of  "laborer,"  558,  559. 
when  wages  exempt  by  statute,  557. 

exemption  of  wages  may  be  defeated  by  claim  for  necessaries,  561. 
when  wages  or  salary  assigned,  556. 
when  has  lien  on  wages,  555. 
when  applied  to  employer,  555. 
must  claim  exemption  of  laborer's  wages,  560. 

GARNISHEE,  LIABILITY  OF  IN  SUBSEQUENT  SUIT, 

generally,  707. 

when  judgment  in  garnishment  void,  708. 

when  exemption  has  not  been  claimed,  718. 

when  stranger's  rights  not  shown,  719. 

when  judgment  entered  on  willful  default,  720. 

none  when  judgment  entered  before  notice  of  assignment,  715. 

when  judgment  entered  in  other  state,  722. 

when  execution  in  garnishment  may  not  be  issued,  723. 

where  exemption  not  shown,  629. 

payment  of  fund  into  court  on  order,  712. 

payment  must  have  been  compulsory,  711. 

judgment  not  conclusive  of  amount  of  debt  to  defendant,  724. 

judgment  discharging  him  no  defense  against  defendant,  725. 

none  as  to  plaintiff,  726. 

brought  by  third  persons,  727. 

when  garnishment  pending,  721. 

See  Answer. 
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[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.1 
GARNISHEE,  POSITION  OF, 
in  garnishment,  471,  613. 
liable  only,  when  defendant  is,  516. 
as  affected  by  fraud,  484. 

See  Garnishee,  Garnishment  and  Efficiency. 

GARNISHEE,  STATEMENT  OF. 

See  Answer. 

GARNISHEE,  PROTECTION  OF  IN  OTHER  SUITS,' 
universal  rule,  474. 
protected  generally,  472,  707. 

none  when  exemption  of  laborer's  wages  not  claimed,  560. 
garnishee,  not  protected  by  defendant,  473. 
when  judgment  in  garnishment  equivalent  to  payment,  709. 
payment  must  have  been  compulsory,  not  voluntary,  711. 

GARNISHEE,   WHO   MAY   BE, 
general  rule  stated,  490. 

determined  by  requirement  of  jurisdiction,  489. 
not  a  non-resident,  491. 
corporations,  generally,  492. 
domestic  corporations,  492. 
not  a  municipal  corporation,  492. 
foreign  corporations,  when,  493. 

not  foreign  corporation  casually  within  the  state,  494. 
foreign  corporation,  though  plaintiff  and  defendant  non-residents,  495. 
not  officer  or  agent  of  foreign  corporation  as  such,  496. 
foreign  corporation  not  for  fund  or  property  pledged,  497. 
corporation  for  stock  of  member,  498. 
board  of  trade  for  membership,  498,  note, 
subscriber  for  corporate  stock,  499. 
not  municipal  corporation,  500. 
United  States  may  not  be,  500. 
municipal  corporation  in  Montana,  500. 
rule  applied  as  to  municipal  corporations,  501. 
not  officer  of  municipal  corporation,  503. 
debtor  of  municipal  corporation,  exception,  504. 
debtor  of  municipal  corporation,  504. 
not  public  officer  generally,  505. 
public  officer,  after  duty  ceases,  506. 
public  officer  for  surplus,  507. 
officer,  for  property  of  prisoner,  when,  508. 
officer,  for  funds  deposited  in  his  own  name,  509. 
executors  and  administrators,  old  rule,  510. 
executors  and  administrators,  new  rule,  511. 
representative  must  be  summoned  as  such,  512. 
guardian,  when,  513. 
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GARNISHEE,  WHO  MAY  BE—  Continued. 
regarding  joint  liability,  524,  525,  526. 
not  assignee  for  benefit  of  creditors,  when,  542. 
assignee,  after  trust  cases,  542,  note. 
in  case  of  agents  or  servants,  548. 
attorney  for  plaintiff  should  not  be,  554. 
maker  of  a  note  or  drawer  of  a  bill,  562. 
in  case  of  negotiable  instruments,  564. 
in  case  of  accepted  drafts,  574. 
in  regard  to  corporate  bonds,  575. 
when  custodian  of  note  or  bill,  576. 
when  bailment  exists,  577,  578. 
common  carriers,  when,  578. 
when  funds  deposited  in  bank,  579. 
cashier  of  bank,  when,  579. 
when  fund  deposited  in  bank  by  agent,  oSO. 
when  fund  in  bank  transferred  as  collateral,  581. 
when  funds  placed  in  safety  vaults,  583. 
when  debt  secured  by  mortgage,  584. 
when  property  held  as  indemnity,  584. 
mortgagee  as  to  surplus,  585. 
when  insurance  payable  to  mortgagee,  585. 
purchaser  of  mortgaged  premises,  when,  585. 
mortgagee  only  when  possession  taken,  586. 
when  mortgage  invalid,  587. 
when  fraudulent  vendee  in  possession,  588. 
a  judgment  debtor,  when,  589. 
judgment  debtor,  for  exempt  wages,  when,  589. 
when  suit  pending  with  defendant,  590. 

See  Liability  of  and  Efficiency  of. 

GARNISHMENT, 

definition  of,  465. 

origin  of  the  term,  465. 

origin  of  the  process,  465. 

unknown  to  the  common  law,  485. 

nature  of,  generally,  466. 

wholly  statutory,  485. 

depends  upon  strict  compliance  with  the  statute,  485. 

considered  an  assignment,  613. 

is  legal  and  not  equitable,  486. 

an  equitable  action,  where,  469. 

an  evolving  remedy,  9. 

considered  as  an  assignment  to  plaintiff,  613. 

a  compulsory  assignment,  when,  511. 

is  a  proceeding  in  rem,  486. 

when  a  suit;  469. 
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GARNISHMENT—  Continued. 

a  species  of  attachment,  467. 

compared  with  attachment,  467. 

preferable  to  attachment  of  evidences  of  indebtedness,  209. 

when  a  process  in  aid  of  execution,  469. 

in  aid  of  execution,  what  judgment  record  must  show,  679. 

scope,  effect  and  operation,  generally,  487,  613. 

subrogates  plaintiff  to  defendant's  rights,  487. 

defendant  in,  rights  remain  in  abeyance  pending  suit,  613. 

effect  of,  no  bar  to  regular  action  on  same  demand,  488. 

void,  does  not  affect  judgment  in  principal  suit,  605,  note. 

will  lie  for  money  not  possession  of  defendant,  30. 

will  lie  where  direct  attachment  will  not,  28,  note. 

will  lie  when  personal  property  can  not  be  seized,  29. 

will  reach  certificates  of  stock,  30. 

lien  created  by,  none,  in  strict  sense  of  the  word,  487. 

possession  of  property  not  an  element  of,  467. 

property  in  custody  of  law,  46. 

jurisdiction  in,  over  property,  how  required,  608. 

parties  necessary  to,  470. 

who  may  maintain,  76. 

who  may  maintain,  the  state,  78. 

jurisdictional  requirements  determine  who  to  be  garnishee,  489. 

in  case  of  non-residents,  491. 

non-resident  not  liable  to,  491. 

when  judgment  debtor  not  a  party  to,  470. 

affidavit  for,  necessary  to  jurisdiction,  591. 

affidavit  for,  must  comply  with  statute,  592. 

affidavit  for,  must  state  indebtedness  "over  and  above,"  etc.,  593. 

affidavit  for,  must  state  nature  of  contract,  594. 

affidavit  for,  must  generally  name  garnishee,  594. 

affidavit  for,  must  aver  residence  or  domicile,  595. 

affidavit  for,  must  be  sworn  to,  596. 

affidavit  for,  on  information  and  belief,  596,  note. 

affidavit  for,  by  member  of  firm,  596,  note. 

affidavit  for,  on  judgment,  who  to  make,  596. 

affidavit  for,  how  far  conclusive  of  fact  stated,  592. 

affidavit  for,  objection,  how  raised,  597. 

affidavit  for,  amendment  of,  597. 

bond  for,  necessary  to  jurisdiction,  when,  598. 

bond  for,  when  two  may  be  required,  598,  note. 

bond  for,  ratification  of,  598,  note. 

bond  to  dissolve,  615. 

writ  of,  grounds  on  which  issued,  600. 

writ  of,  its  effect  and  operation,  613. 

writ  of,  how  procured,  591. 

writ  of,  after  judgment,  requisites,  601,  note. 
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GARNISHMENT  -Continued. 

writ  of,  general  requisites,  599. 
writ  of,  style  and  direction,  602. 

writ  of,  must  run  against  identical  persons  garnishee  owes,  527. 
writ  of,  body,  recitation,  603. 
writ  of,  seal  and  attestation,  604. 
writ  of,  informalities  in,  effect  of,  605. 
writ  of,  when  separate  one  required,  601. 
writ  of,  dissolved  by  bond,  615. 
in  aid  of  execution,  no  service  on  defendant,  607. 
writ  of,  what  is  personal  service,  609. 
service  of  writ  of,  generally,  606. 
service  of  writ  of,  custody  of  property,  612. 
service  of  writ  of,  personal,  necessary  on  garnishee,  608. 
service  of  writ  of,  payment  of  fees  in  advance,  609. 
service  of  writ  of,  appearance  does  not  give  jurisdiction,  610. 
service  of  writ  of,  upon  principal  defendant,  607. 
service  of  writ  of,  on  corporation,  how  made,  608. 
service  of  writ  of,  upon  partner,  608. 
service  of  writ  of,  on  a  joint  maker  of  note,  608,  note, 
service  of  writ  of,  in  case  of  two  executors,  512,  note, 
service  of  writ  of,  officer's  return,  611. 
what  will  sustain  generally,  475,  476. 
continuance  of,  till  debt  matures,  515,  note, 
in  case  of  partnership,  608. 
of  partner's  interest  in  firm  property,  49. 
in  case  of  bailment,  577. 

of  common  carrier  having  sealed  packages,  39. 
of  land  not  generally  available,  468. 
exemption  from  pension  money,  529,  note, 
of  debt,  pending  suit  thereon,  479. 
of  judgment,  affidavit  for,  who  to  make,  596. 
of  a  judgment,  when  rendered  in  another  state,  478. 
after  judgment,  writ  required,  601,  note. 

on  judgment,  service  not  required  on  principal  defendant,  607. 
See  Efficiency  of  Gaknishment. 

GARNISHMENT,  APPEAL  IN, 

garnishee  remains  in  court,  104. 

See  Review. 

GARNISHMENT,  CLAIMANT  IN, 

duty  of  plaintiff  regarding,  673. 
summoning  or  citing,  672. 
admitted  on  his  own  application,  672,  note, 
interplea  by,  671. 

See  Ixterplea. 
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GARNISHMENT,  DEFENDANT'S  POSITION  IN, 

generally,  664. 

may  plead  dilatory  pleas,  665. 

may  plead  in  bar,  666. 

time  in  which  to  plead,  667. 

may  claim  exemptions,  668. 

denial  of  garnishee's  answer,  669. 

may  review  judgment  against  garnishee,  670. 

See  Defenses  and  Judgment. 

GARNISHMENT  AS  A  DEFENSE  IN  OTHER  SUITS, 

generally,  488,  623. 

See  Garnishee,  Liability  of  in  Other  Suits. 

GARNISHMENT,  DISSOLUTION  OF, 

when  proper  unless  issue  joined  on  answer,  653. 
by  bond,  615,  664,  note, 
by  judgment  discharging  garnishee,  694. 
not  effected  by  answer  alone,  639. 
when  answer  shows  a  claimant,  671. 
by  answer  denying  debt  when  no  personal  service,  642. 
,  See  Dissolution. 

GARNISHMENT,  EFFICIENCY  OF, 

in  case  of  sole  indebtedness,  515. 

determined  by  contract  relation,  etc.,  516. 

regarding  options,  516,  note. 

not  to  reach  beneficiary's  interest  in  insurance  policy,  486,  note. 

in  case  of  foreign  corporations,  493. 

contract  must  be  legal,  517. 

in  case  of  partnerships,  generally,  518. 

on  demand  against  one  partner,  519. 

LdeMedness  to  partnership,  has  preference  over  indebtedness  to  mem- 

as  to'partners,  insolvency  of  firm  defeats  garnishment  of  partner's  in- 
terest, 521. 
as  to  partner  in  action  against  firm,  522. 
debtor  of  partner  in  action  against  firm,  5-3. 
not  as  between  partners,  why?  486,  note, 
in  case  of  joint  dobtors,  524.  ^ 

when  debt  not  joint,  garnishees  must  not  be  joined,  525. 
description  of  garnishees  as  "jointly"  liable,  526. 
garnishee  must  be  indebted  to  identical  defendants,  527. 
when  joint  debtor  dies,  528. 
in  case  of  marriage,  529. 
in  case  of  infancy,  530. 
when  effects  held  in  trust,  531. 
trustee  appointed  by  court,  531,  note. 
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GARNISHMENT,  EFFICIENCY  OF—  Continued. 
of  money  paid  into  court,  531,  note, 
as  to  executors  and  administrators,  532. 
when^trustee  charged  with  support  of  individual,  533. 
when  effects  assigned,  534. 

can  not  secure  assigned  fund  to  satisfy  debt,  535. 
assignee's  interest  will  be  protected,  536. 
assigned  choses  in  action  can  not  be  reached,  537. 
garnishee  bound  by  assignment  without  notice,  538. 
notice  of  assignment  prior  to  judgment  necessary,  539. 
any  notice  of  assignment  sufficient  before  service,  540. 
assignment  must  be  shown  by  answer,  541. 
assignees  for  benefit  of  creditors,  542. 
when  assignment  made  in  other  state,  543. 
assignment,  effect  of  assent,  544. 
assignment,  surplus  only  reached,  545. 
when  assignment  fraudulent,  546. 
receiver,  when  effects  held  by,  547. 
when  applied  to  agents  or  servants,  548. 
when  agent  charged  with  special  duties,  549. 
not  in  case  of  sub-agent,  550. 
agent  of  corporation  casually  within  state,  551. 
possession  by  agent  makes  principal  liable  as  garnishee,  552. 
when  applied  to  attorneys,  553. 
attorney  for  plaintiff  should  not  be  garnishee,  554. 
when  applied  to  employer,  555. 
when  applied  to  wages  or  salary,  555. 
where  lien  on  wages,  555. 
when  wages  or  salary  assigned,  556. 
when  wages  exempt  by  statute,  557. 
concerning  "wages"  of  "laborer,"  558,  559. 

exemption  of  wages  may  be  defeated  by  claim  for  necessaries,  561. 
when  debt  evidenced  by  note  or  bill,  562. 
an  assignment  of  non-negotiable  instrument,  563. 
regarding  non-negotiable  instruments,  563. 
in  case  of  negotiable  instruments,  564. 
when  note  made  to  defeat  it,  564,  note, 
notes,  rule  requiring  them  to  be  due,  565. 
notes,  rule  not  requiring  them  to  be  due,  566. 
when  instrument  assigned,  567. 
when  note  indorsed,  568. 
effect  of  notice  of  indorsement,  569. 
notes,  must  be  payable  in  money,  570. 
notes,  must  be  payable  in  state,  571. 
note,  must  not  be  due  on  contingency,  572. 
note,  held  as  collateral  security,  573. 
as  to  purchase-money  of  bill  of  exchange,  574. 
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GARNISHMENT,  EFFICIENCY  OF—  Continued. 

as  to  accepted  drafts,  574. 

as  to  corporate  bonds,  575. 

as  against  custodian  of  note  or  bill,  576. 

in  case  of  bailments,  577. 

when  funds  deposited  in  bank,  579. 

fund  in  bank,  deposited  by  agent,  580. 

fund  in  bank,  transferred  as  collateral,  581. 

bank  checks  drawn  before  service,  after,  582. 

funds  placed  in  safety  vaults,  583. 

in  debt  secured  by  mortgage,  584. 

when  property  held  as  indemnity,  584. 

surplus  over  mortgage  can  be  reached,  58* . 

when  insurance  payable  to  mortgagee,  585. 

as  to  purchaser  of  mortgaged  premises,  585. 

mortgagee  in  possession  only,  586. 

mortgage  invalid,  587. 

not  as  to  land,  588. 

fraudulent  vendee  in  possession,  588. 

when  against  judgment  debtor,  589. 

against  judgment  debtor  for  exempt  wages,  589. 

when  suit  pending  between  garnishee  and  defendant,  590. 

GARNISHMENT,  EXEMPTION  FROM, 
insurance  on  homestead,  529,  note. 

See  Exemption. 

GARNISHMENT  IN  ATTACHMENT, 

when  separate  writ  required,  601. 

See  Judgment,  Garnishment  op. 

GARNISHMENT,  INTERPLEA  IN, 
necessity  for,  671. 
not  compulsory,  when,  672. 
summoning  or  citing  the  claimant,  672. 
must  be  filed  in  apt  time,  672,  note, 
claimant  admitted  on  his  own  application,  672,  note. 
third  person  may  disclaim,  672,  note, 
garnishee  may  interpose  in  Illinois,  672,  note. 
duty  of  plaintiff  regarding,  673. 
issue  on,  674. 

issue,  when,  where  and  how  to  be  tried,  675. 
trial,  evidence,  burden  of  proof,  676. 
judgment,  costs,  677. 

judgment  by  default  against  claimant,  683. 
See  Intervention. 
Att.  92 
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GARNISHMENT,  JUDGMENT  IN, 

not  entered  unless  will  exonerate  garnishee,  590. 

must  be  such  as  may  be  plead  in  bar,  590. 

not  affected  by  prior  death  of  defendant,  where,  332. 

charging  garnishee  on  answer,  285. 

when  prior  liens  exist,  627. 

when  assignment  disclosed,  628. 

when  exemption  disclosed,  629. 

for  want  of  answer  to  interrogatories,  631,  note. 

on  contents  of  answer,  634. 

when  garnishee  entitled  to  discharge,  639. 

when  for  plaintiff  warranted  on  answer,  640. 

when  answer  shows  pledge  or  lien,  640. 

when  answer  shows  uncertainty,  643. 

when  answer  shows  special  contract,  644. 

when  answer  shows  joint  indebtedness,  etc.,  645. 

on  answer,  when  proceedings  irregular,  646. 

when  garnishee  fails  to  answer,  647. 

can  not  be  final,  when  answer  wanting,  648. 

when  default  in  answer  will  sustain,  649. 

when  for  discharge  unless  issue  joined,  653. 

on  issue  on  'answer,  657. 

on  trial  of  traverse,  662. 

costs  on  trial  of  traverse,  663. 

may  be  reviewed  by  defendant,  when,  670. 

where  several  garnishees,  678. 

supplemental  to  judgment  in  main  action,  678. 

rules  governing,  678. 

must  show  court  had  jurisdiction,  679. 

none  unless  prior  steps  valid  and  sufficient,  680. 

when  to  be  entered,  681. 

can  not  be  entered  against  garnishee  before  judgment  in  main  case,  681. 

effect  of  death  upon,  682. 

by  default,  683. 

on  scire  facias,  684. 

premature  entry  of,  how  cured,  685,  note. 

trial  can  not  be  entered  pending  suit,  when,  685,  note. 

charging  garnishee,  when  a  fund,  the  amount,  686. 

on  answer  admitting  possession  of  property,  687. 

when  note  in  circulation,  688. 

when  to  include  interest,  689. 

when  debt  not  yet  payable,  690. 

final,  when  to  be  entered,  691. 

separate  from  judgment  in  main  case,  691. 

form  of,  generally,  691. 

when  to  be  personal,  692. 

peculiarities  of  in  Illinois,  692. 
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GARNISHMENT,  JUDGMENT  IN—  Continued. 

when  liability  is  to  defendant  and  another,  693. 
discharging  garnishee,  694. 
when  it  becomes  a  lien,  695. 
not  a  lien,  695. 

gives  plaintiff  the  rights  defendant  had,  696. 
no  bar  to  further  action,  when,  696. 
on  bond  given  to  dissolve,  697. 
costs  for  or  against  garnishee,  698, 
appeal  from  by  plaintiff,  700. 
review  of  by  plaintiff's  appeal,  700. 
review  of  by  certiorari,  701. 
review  of  by  defendant's  appeal,  701,  702. 
review  of  by  claimant's  appeal,  703. 
collateral  attack  upon,  706. 
when  equivalent  to  payment,  709. 
payment  in  good  faith  protects  garnishee,  when,  710. 
payment  of,  must  be  compulsory  to  protect  garnishee,  711. 
no  protection  when  entered  on  willful  default,  720. 
entered  in  another  state,  protects  garnishee,  722. 
no  protection  unless  execution  may  be  issued,  723. 
not  conclusive  of  offset,  724. 

not  conclusive  of  amount  of  debt  to  defendant,  724. 
discharging  garnishee,  no  defense  against  defendant,  725. 
protects  him  from  further  suit  by  plaintiff,  726. 
See  Judgment. 

GARNISHMENT  LIEN, 

differs  from  attachment  in  what,  467. 
nominal,  only,  613. 
when  judgment  becomes,  695. 
judgment  in,  is  not,  695. 

priorities  between,  how  determined,  401,  note. 
See  Lien. 

GARNISHMENT,  NOTICE  OF, 

effect  upon  debtor  on  note,  566. 

employer  need  not  give  to  agent,  555,  note. 

Notice,  Publication  and  Service. 

GARNISHMENT, 

priorities  of,  generally,  614. 

priority  of,  over  assignment,  538,  539,  542. 

See  Priorities  and  Lien. 

GARNISHMENT,  REVIEW  OF, 

by  motion  for  new  trial,  699. 
re-opening  case,  699. 
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GARNISHMENT,  REVIEW  OF—  Continued. 

by  appeal  by  plaintiff,  700. 
by  appeal  by  defendant,  701. 
by  certiorari,  701. 
by  appeal  by  garnishee,  702. 
by  claimant's  appeal,  703. 
garnishee  remains  before  court,  pending,  704. 
See  Appeal. 

GARNISHMENTS,  SIMULTANEOUS, 
effect  of,  614. 

See  Levy,  Service. 

GARNISHMENT,  SUCCESSIVE, 

effect  of,  614. 

See  Service  of  Writ. 

GARNISHMENT,  WHAT  WILL  SUPPORT, 

See  Liability  of  Garnishee. 

GARNISHMENT,  WHEN  IT  WILL  LIE. 

See  Efficiency  of  Garnishment. 

GENERAL  APPEARANCE, 

in  attachment  case,  effect  of,  442. 
cures  insufficient  affidavit  in  Wisconsin,  221. 
what  is,  in  Michigan,  221,  note, 
equivalent  to  service  of  writ,  221. 

See  Appearance. 

GENERAL  AVERAGE, 

when  a  debt  within  the  meaning  of  the  statute,  14,  note. 
GENERAL  JUDGMENT, 

can  not  be  without  personal  service,  3. 
See  Judgment. 

GIST  OF  THE  ACTION, 

malice  is,  for  malicious  attachment,  371. 
See  Issue. 
GIFT, 

void  as  to  creditors,  garnishment  of,  531,  note. 
of  money  not  an  indebtedness  subject  to  garnishment,  515,  note. 
See  Fraud,  Conveyance,  Assignment  and  Transfer. 

GOODS, 

sold,  when  attachable,  35. 

non-delivery  of,  will  support  attachment,  when,  16. 
consignment  of,  to  agent  defeats  attachment,  when,  34. 
intermixed,  levy  of  attachment  upon,  210. 

See  Personal  Property. 
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GOOD  FAITH, 

as  affecting  grounds  for  attachment,  10G. 

in  removal  destroys  grounds  for  attachment,  107. 

See  Fraud  and  Grounds  for  Attachment. 

GOVERNMENT  OF  UNITED  STATES, 

may  not  be  a  garnishee,  500. 

See  Municipal  Corporations. 

GRAIN  AND  HAY, 

levy  of  attachment  upon,  208. 

See  Levy. 

GRANTOR, 

in  possession  will  defeat  attachment,  when,  35. 
See  Possession. 

GRASS, 

attachment  of,  how  made,  32. 

See  Levy. 

GRINDSTONE, 

a  tool,  exempt  from  attachment,  69. 

See  Exempt  Property. 

GROCER'S  STOCK  IN  TRADE, 

exempt  from  attachment,  69,  note. 

See  Exempt  Property. 

GROUNDS  FOR  ATTACHMENT, 

nature  of,  86. 

similarity  of,  in  different  states,  86. 

necessity  for,  to  sustain,  142. 

necessary  to  jurisdiction,  142. 

affidavit  must  show,  111. 

averment  of,  in  affidavit,  132,  142. 

must  be  shown  in  affidavit  besides  cause  of  action,  133. 

affidavit  of  one,  sufficient,  111,  353. 

consistent  ones  may  be  averred  in  affidavit,  145. 

several  may  be  averred,  142. 

when  several  may  be  averred,  145. 

averment  of,  must  not  be  in  the  alternative,  146. 

enumerated,  600. 

averment  of  "about  to  conceal,"  etc.,  ]">0. 

averment  of  absconding  and  concealed  in  affidavit,  147. 

absconding  as  to  partners,  88. 

"absconding"  debtor,  88. 

"absent"  and  "absconding,"  87. 
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GROUNDS  FOR  ATTACHMENT—  Continued. 
"concealed  debtor,"  89. 
"non-resident"  debtor,  90. 

non-residence,  effect  of  residence  elsewhere,  96. 
averment  of  non-residence,  148. 

temporary  absence,  not  within  the  meaning  of  the  statute,  87. 
non-residence,  effect  of  removing  family,  95. 
non-residence,  effect  of  leaving  family,  94. 
non-residence,  effect  of  temporary  absence,  91. 
non-residence,  effect  of  intention  to  remove,  93. 
non-residence,  effect  of  intention  to  return,  92. 
non-residence,  effect  of  personal  service  in  state,  103. 
non-residence,  effect  of  residing  in  other  part  of  same  state,  102. 
non-residence,  effect  of  doing  business  in  state,  98. 
non-residence,  effect  of  doing  business  out  of  state,  99. 
"non-resident,"  though  domicile  in  state,  97. 
depends  upon  residence  not  domicile,  97. 
non-residence,  oath  of,  not  conclusive,  101. 
non-resident  corporations,  105. 
effect  of  residence  of  partners,  104. 
non-residence,  effect  of  residence  of  part  of  firm,  104. 
"removal"  effect  of  honest  purpose,  107. 
temporary  removal  of  property,  not,  106. 
as  affected  by,  "  about,"  106. 
"about"  to  abscond,  not  sufficient,  88,  note, 
fraudulent,  secretion  of  money  or  property,  123. 
fraudulent,  disposal,  secretion,  etc.,  111. 
sale  to  "cheat,  hinder  and  delay,"  106,  111. 
avoidance  of  payment,  112. 
fraudulent  disposition  of  property,  124. 
fraudulent  settlement  of  creditors,  120. 
preference  of  creditors  not  alone  sufficient,  120. 
fraudulent  assignment  or  transfer  of  property,  118. 
alienation  to  wife  or  child,  117. 
threats  to  convey,  when  they  are,  119. 
fraudulent  statement  regarding  finances,  123. 
justice  of  demand  is  not,  188. 
confession  of  judgment  not  alone  sufficient,  121. 
giving  mortgage  not  alone  sufficient,  122. 
fraudulent  mortgage  is,  122. 
when  fraud  sufficient,  116. 
what  not  sufficient,  fraud,  113. 
fraud  in  contracting  debt,  when,  125. 
debt  fraudulently  contracted,  125. 
debt  criminally  contracted,  125. 
purchase  of  necessaries  is  not  fraud,  124. 
fraud  will  not  be  presumed,  114. 
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GROUNDS  FOR  ATTACHMENT—  Continued. 
fraud  as,  how  established,  115. 
fraud  as,  burden  of  proof,  11G. 
belief  of  fraudulent  intent,  not,  111. 
belief  of  affiant,  not  sufficient,  110. 
disposal  of  exempt  property  immaterial,  111. 
not  against  all  the  partners  of  a  firm,  48. 
as  affected  by  good  faith,  106. 
as  affected  by  purpose  of  debtor,  106. 
effect  of  intention  upon,  96,  106. 
fraudulent  intent  of  one  partner,  109. 
how  questioned,  349. 

can  not  be  questioned  collaterally,  457,  note, 
false  statement  of,  actionable,  360. 

when  ancillary  can  not  be  questioned  in  main  suit,  215,  note, 
when  obligors  are  joint,  142. 

GROWING  CROPS, 

attachment  of,  how  made,  32. 
possession  by  officer  constructive,  245. 

See  Crops  and  Levy. 

GUARDIAN  AD  LITEM, 

required  in  garnishment  cases,  530. 

GUARDIAN  OF  MINOR, 

when  may  be  garnishee,  513. 

See  Efficiency  and  Garnishment. 

H 
HAY, 

personal  property,  and  may  be  attached,  32. 
as  exempt  property,  68. 

HAY  AND  GRAIN, 

levy  of  attachment  upon,  29,  208. 

See  Exempt  Property. 

HEAD  OF  FAMILY, 

exempt  from  attachment,  72. 

who  is  under  garnishment  law,  557. 

when  wife  is,  72. 

See  Exemption,  Wiio  May  Claim. 
HEARING, 

of  motion  to  dissolve,  continuation  of,  343. 
how  case  brought  to,  on  answer  of  garnishee,  651. 
See  Issue  and  Trial. 
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HEAESAY. 

See  Information  and  Belief  and  Affidavit  on. 

HEIRS, 

of  deceased  debtors  as  defendants,  83. 
See  Parties. 

HOE  AND  AX, 

tools  exempt  from  attachment,  69. 

See  Exempt  Property. 

HOGS. 

See  Exemption  and  Animals. 
HOMESTEAD, 

exempt  from  attachment,  33,  71. 
levy  of  attachment  upon,  213. 
insurance  on,  garnishment,  regarding,  529,  note. 
See  Exempt  Property. 

HONEST  PURPOSE, 

presumption  of,  affecting  ground  for  attachment,  107,  114. 
in  giving  mortgage  defeats  attachment,  122. 
in  preferring  creditors  defeats  grounds  for  attachment,  120. 
in  confessing  judgment  defeats  attachment,  121. 
See  Grounds  for  Attachment. 

HOOP  POLES, 

levy  of  attachment  upon,  208. 

See  Levy,  How  Made. 

HORSE, 

expense  of  keeping,  see  Animals  and  Levy. 

HOTEL  KEEPER. 

See  Exemption  of  Household  Furniture. 

HOUR, 

when  considered  in  service  of  writs,  409. 

See  Service  and  Writs. 

HOUSEHOLDER, 
denned,  72. 
entitled  to  exemption,  95,  note. 

See  Exempt  Property. 

HOUSEHOLD  GOODS. 

exempt  from  attachment  when,  67,  73. 

See  Exempt  Property. 
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HUSBAND   AND   WIFE, 

when  may  join  as  plaintiffs,  12,  note. 

attachment  of  real  estate  of,  57. 

as  partners  in  attachment  cases,  79. 

joinder  of,  in  action  on  bond,  185. 

as  parties  to  bond  to  pay  judgment,  305. 

property  of  latter,  not  attachable  in  suit  against  former,  28,  note. 

motion  to  quash  by,  for  attachment  of  homestead,  344,  note. 

garnishment  in  case  of,  529. 

holding  moieties,  effect  on  garnishment,  54S,  note. 

garnishment  of  wages  in  case  of,  555,  note. 

See  Wife  and  Marriage. 


IDEM  SONANS, 

application  of  rule  as  to,  330. 
amendment  not  necessary,  131. 

See  Amendment. 

IDENTIFICATION, 

of  plaintiff  in  affidavit,  129. 

See  Affidavit,  Averments. 

ILLEGAL  ACT  OF  OFFICER, 

plaintiff  liable  for,  when,  362. 

See  Officer,  Liability  of. 

ILLEGAL  ATTACHMENT, 

effect  of,  on  other  creditors,  410. 

See  Attachment. 

ILLEGALITY   OF  DEMAND, 
will  defeat  attachment,  14. 

See  Demand  Necessary  to  Support  Attachment. 

IMMIGRANT, 

when  a  resident,  90. 

See  Non-Resident. 

IMPEACHMENT  OF  ASSIGNMENT, 
lets  in  garnishment,  542,  note. 

IMPEACHMENT  OF  CLAIMANT'S  TITLE, 
in  action  against  officer,  399. 

IMPEACHMENT  OF  JUDGMENT, 
against  receiptor,  283. 

See  Collateral  Attack. 
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IMPLIED   CONTRACT, 

averment  of,  in  affidavit,  140. 
when  will  support  attachment,  16. 

See  Affidavit. 

IMPLIED   AUTHORITY   OF   ATTORNEY, 

to  execute  bond,  where,  170. 

See  Bond,  Execution  of. 

IMPLEMENTS  OF  HUSBANDRY, 
exempt  from  attachment,  69. 

See  Exempt  Property. 

IMPRISONMENT  FOR  DEBT, 

preceded  attachment,  2. 

See  Origin  and  Nature. 


INCHOATE  LIEN, 

attachment  creates,  313. 


See  Lien. 


INCIDENTAL  MATTERS  OF  PRACTICE, 

in  attachment,  441. 

See  Practice. 

INCOMPLETE  CONTRACT, 

will  not  support  garnishment,  476. 

See  Garnishment,  Efficiency  op. 

INCOMPLETE  SALE  OF  CHATTEL, 

when  takes  priority  over  attachment,  420. 

See  Priorities  and  Sale. 

INCOMPLETE  TRUST, 

no  bar  to  garnishment,  531,  note. 

INCUMBRANCE, 

redemption  from,  by  plaintiff,  59. 

See  Lien,  Preservation  of. 

INDEBTEDNESS, 

averment  of,  in  affidavit,  133. 

information  and  belief,  135. 

on  information  and  belief  by  agent,  135,  note. 

when  to  be  "justly  indebted,"  136. 

averment  of,  that  debt  is  "due,"  137. 

"over  and  above,"  set-offs,  etc.,  139. 

"as  near  as  may  be,"  138. 

what  averment  will  show,  136. 
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averment  of,  need  not  state  amount  of  various  loans,  35,  note, 
averment  of,  variance,  fatal,  134. 
amount  stated  must  not  be  variant,  134. 

to  partnership,  has  preference  over  indebtedness  to  member,  520. 
need  not  appear  in  contract,  16. 
not  due,  statement  of,  in  garnishee's  answer,  625. 
must  be  stated  in  garnishee's  answer,  625. 
place  of  payment  must  be  shown  in  garnishee's  answer,  626. 
evidences  of,  levy  of  attachment  upon,  209. 
averment  of,  in  affidavit  for  garnishment,  593. 
joint,  averment  of,  in  affidavit  for  garnishment,  594,  note, 
not  attachable  except  by  garnishment,  30. 
must  be  actually  existing  to  sustain  garnishment,  515,  note. 
possession  of  chattels  is  not,  477. 
when  sole,  efficiency  of  garnishment  for,  515. 
when  joint,  requires  joint  garnishment,  524. 
what  is,  within  the  meaning  of  the  garnishment  law,  477. 
a  judgment  is,  within  the  meaning  of  the  law,  478. 
taxes  are  not,  within  the  garnishment  law,  504. 
must  be  absolute  to  support  garnishment,  480. 
of  garnishee,  custody  of  choses  in  action  is  not,  477. 
not  yet  payable,  judgment  in  garnishment  for,  690. 
See  Affidavit  and  Demand. 

INDEMNITY, 

See  Mortgage  and  Bond. 

INDEMNITY  OF  OFFICER, 

when  implied  from  plaintiff,  398,  note. 

See  Bond. 

INDEMNITY  BOND, 

action  on,  when  may  be  maintained,  203,  note. 

to  officer,  who  to  sue  upon,  386. 

amount  of,  203. 

how  enforced,  203. 

action  on,  liability  of  sureties  to,  186. 

must  be  returned  with  writ,  223. 

may  be  required  in  making  levy,  when,  203. 

not  to  make  levy,  is  without  consideration  and  void,  203. 

a  ratification  of  acts  of  officer,  362,  note. 

to  protect  officer  in  garnisnment,  598,  note. 

INDORSEMENT  OF  NEGOTIABLE  INSTRUMENT, 
effect  upon  garnishment,  568. 
notice  of,  effect  upon  maker  as  garnishee,  569. 

See  Negotiable  Instrument  and  Notice,  also  Endorsement. 
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INDORSEMENT  OF  ORDER  UPON  WRIT, 
generally,  194,  note. 

See  Writ,  Allowance  of. 

INDORSEMENT  OF  RETURN, 

on  writ  necessary  to  valid  attachment,  223. 

See  Writ,  Return  of,  and  Return. 

INDORSEMENT  OF,  APPROVAL  OF  BOND  BY  CLERK,  176. 
See  Bond,  Indorsement  of. 

INDUCEMENT, 

through  fraud  discharges  sureties  on  redelivery  bond,  292. 
fraudulent,  makes  levy  void,  207,  note. 

See  Levy. 
INFANT, 

may  be  sued  in  attachment  after  tort  waived,  16. 
See  Minor  and  Guardian. 
INFANCY, 

effect  upon  garnishment,  530. 

INFERENCE  OF  LAW, 

malice  is  not,  372. 

See  Presumptions. 

INFORMATION  AND   BELIEF, 

when  affidavit  on  not  sufficient,  144, 

averment  of  non-residence  on,  insufficient,  148. 

of  agent  not  sufficient,  129. 

of  attorney  presumed,  where,  144,  note. 

as  to  "absent"  and  "absconding"  debtor,  87. 

averment  upon,  as  to  "removal,"  149, 

amount  of  indebtedness  can  not  be  stated  on,  135. 

affidavit  for  garnishment  on,  596,  note. 

answer  of  garnishee  on,  630. 

sources  of,  must  be  given  in  evidence,  115. 

See  Affidavit.  Averment  on. 

INFORMALITY  OF  GARNISHMENT, 
how  far  garnishee  interested  in,  623. 
in  return,  corrected  by  amendment,  238. 
waiver  of,  131. 
as  to  number  of  sureties  on  bond,  173. 

See  Irregularities  and  Amendment. 

INFRINGEMENT  OF  A  TRADE-MARK, 
will  not  support  attachment,  14,  15. 

See  Attachment,  What  Demand  Will  Support. 
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INHABITANT, 

when  synonymous  with  "resident,"  90. 

See  Non-Resident. 

INJUNCTION, 

claimant  in  garnishment  may  sue  out,  674,  note, 
will  lie  to  prevent  garnishment  of  wages,  when,  559. 
to  restrain  action  against  receiptor,  284. 
by  garnishee  to  prevent  execution,  702,  note, 
to  prevent  removal  when  allowed,  320. 
not  aided  by  attachment,  14. 

against  enforcement  of  judgment,  effect  on  garnishment,  589. 
See  Equitable  Relief. 

INJURY  TO  CREDIT, 

not  an  item  of  damage  in  action  on  bond,  188. 
See  Damages. 

INQUIRY. 

officer  bound  to  make,  as  to  ownership  of  property,  387. 
See  Levy,  Duty  of  Officer  in  Making. 

INSANE  PERSONS, 

See  Lunatic. 

INSOLVENCY, 

proceedings  in,  prior  to  attachment  when,  424. 

effect  on  attachment,  79. 

dissolves  attachment,  when,  331. 

proceedings  can  not  impair  attachment  lien,  322. 

effect  upon  a  delivery  bond,  292. 

of  surety  on  bond,  176. 

partnership,  attachment  after,  50. 

of  receiptor,  liability  of  officer  for,  272. 

attending  death,  dissolves  attachment  on  personal  property,  332,  note. 

effect  upon  garnishment,  542. 

of  firm  defeats  garnishment  of  a  member's  interest,  521. 

a  question  of  fact,  114,  note. 

INSOLVENT  DEBTOR, 

as  defendant  in  attachment,  79. 

See  Parties. 

INSTRUCTIONS  TO  JURY, 
in  action  on  bond,  190. 
on  trial  of  intervention,  438. 

See  Jury. 
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INSTRUMENT,  COPY  OF, 

in  affidavit,  141. 

See  Affidavit. 

INSUFFICIENCY, 

of  affidavit,  effect  of,  131. 

of  affidavit,  cause  for  dissolution,  339. 

of  affidavit,  cured  by  appearance  in  Wisconsin,  221,  note. 

of  bond,  cause  for  dissolution,  340. 

of  writ,  cause  for  dissolution,  341. 

of  service,  cause  for  dissolution,  342. 

of  return,  cause  for  attachment,  342. 

when  second  attacher  may  object  for,  411. 

of  answer  of  garnishee,  amendment  of,  633. 

See  Irregularity  and  Amendment. 

INSUFFICIENT  LEVY, 

officer  liable  for  making,  390. 

See  Levy. 

INSUFFICIENT  RETURN, 

in  garnishment,  cured  by  answer,  646,  note. 
See  Answer  and  Return. 

INSURANCE, 

policy,  to  whom  it  belongs,  585,  note, 
policy,  levy  upon,  how  made,  208. 
policy,  may  be  taken  by  officer,  247. 

policy,  garnishment  will  not  reach  beneficiary's  interest  in,  486,  note, 
policy,  effect  of  assignment  on  garnishment,  544,  note, 
policy  in  possession  of  mortgagee,  garnishment  of,  585,  note 
companies  as  garnishees,  liability  of,  generally,  494. 
agent,  can  not  be  made  a  garnishee,  551,  note, 
on  homestead,  garnishment  regarding,  529,  note, 
when  contingent  within  garnishment  law,  516,  note. 
See  Efficiency  of  Garnishment. 

INTENDMENT, 

omission  of  word  "is"  cured  by,  135. 
affidavit  aided  by,  to  include  word  "dollars,"  133,  note, 
favoring  return  of  writ,  229,  note, 
indulged  regarding  filing  and  return  of  writ,  235. 
when  indulged  toward  ownership  not  stated  in  return,  234. 
See  Return  and  Writ. 

INTENT, 

effect  on  ground  of  attachment,  96. 

fraudulent,  necessary  to  be  averred  in  affidavit,  when,  147. 
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INTENT — Continued. 

as  effecting  ground  for  attachment,  106,  125. 

to  defraud  must  be  actual  to  give  ground  for  attachment,  111. 

must  be  actual  to  give  ground  for  attachment,  110. 

of  vendee  immaterial,  when,  111. 

necessary  to  absconding  as  ground  for  attachment,  147. 

necessary  to  an  "absconding,"  87,  88. 

necessary  to  "absent  debtor,"  87. 

nacessary  to  "concealed  debtor,"  89. 

averment  of,  necessary  as  to  "conceal,  assign,     etc.,  150. 

to  remove,  effect  of,  on  ground  for  attachment,  93. 

to  hinder  and  delay,  as  grounds  for  attachment,  106. 

to  injure,  how  disproved  in  action  on  bond,  188. 

to  remain  creates  non-residence,  94. 

effect  of ,  on  non-residence,  92.  OT,tl«R 

to  injure,  necessary  to  recover  for  malicious  attachment,  188 

as  affecting  ground  for  attachment,  for  fraudulent  statement,  etc.,  123. 

to  defraud,  what  is  sufficient,  112. 

determines  fraud,  410. 

fraudulent,  a  conclusion  of  law,  151. 

regarding  exempt  property,  immaterial,  111. 

See  Fraud  and  Grounds  for  Attachment. 

INTEREST, 

when  recoverable  for  mere  wrongful  attachment,  369. 
when  included  in  amount  of  bond,  164. 
coupons,  garnishment  of,  575,  note. 

INTEREST  OF  ASSIGNEE, 

equitable,  will  be  protected,  536. 

See  Assignee. 

INTERESTS   OF    GARNISHEE, 
protected  generally,  472,  474. 
not  protected  by  defendant,  473. 

See  Garnishee,  Defenses. 

INTEREST  OF  PARTNER, 

can  not  be  garnished,  generally,  475,  note. 
See  Partnership. 

INTEREST,  PRIVITY  OF, 

necessary  to  garnishment,  550. 

See  Priorities. 

INTERLOCUTORY   PROCEEDING. 

See  Intervention. 


1470  INDEX. 

[Beferences  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  4fi^727>J 
INTERFERENCE  WITH   OFFICER'S  POSSESSION, 

action  for,  261. 
INTERMINGLING  OF  GOODS, 

when  exempt,  effect  of,  67. 

effect  upon  levy,  210. 

liability  of  officer  for  levy  on,  387. 

selection  by  mortgagee  on  attachment,  418,  note. 

effect  of,  by  officer,  255. 

See  Confusion  and  Levy. 
INTERPLEADER, 

defense  of,  evidence  of  assent  to  seizure,  362. 

See  Interplea  and  Intervention. 

INTERPLEA   IN    GARNISHMENT, 

motion  for,  who  may  make,  672. 

duty  of  plaintiff  regarding,  673. 

must  be  filed  in  apt  time,  672,  note. 

garnishee,  may  interpose  in  Illinois,  672,  note. 

necessity  for,  671. 

claimant  admitted  on  his  own  application,  672,  note. 

when  court  will  award,  672. 

not  compulsory,  when,  672. 

third  person  may  disclaim,  672,  note. 

summoning  or  citing  the  claimant,  672. 

issue  on,  674. 

issue,  where  and  how  to  be  tried,  675. 

trial,  evidence,  burden  of  proof,  676. 

judgment,  costs,  677. 

judgment  by  default  against  claimant,  683. 

See  also  Intervention. 
INTERPRETATION, 

of  attachment  statutes  a  strict  one,  12. 

of  conditions  in  bond,  183. 

of  the  officer's  return,  228. 

of  answer  of  garnishee  will  be  taken  as  a  whole,  635. 

of  answer  of  garnishee,  wben  shows  uncertainty,  643. 

of  answer  of  garnishee,  most  strongly  against  him,  634. 

of  answer  of  garnishee,  when  joint-indebtedness  shown  and  contra,  645. 

of  answer  of  garnishee  will  be  accepted  as  true,  636. 
See  Construction. 
INTERROGATORIES, 

purpose  of,  to  elicit  the  truth,  631. 

riling  of,  generally,  631. 

answer  of  garnishee  in  relation  to,  631. 

must  be  relevant,  631. 

further  issue  on  answer  raised  by,  655. 

See  Answer,  Unsatisfactory. 
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INTERVENOR, 

who  may  be  held  by  attachment,  85. 

may  appeal  from  judgment  in  attachment,  459. 

can  not  maintain  action  on  bond,  185. 

See  Interplea,  also  Intervention. 

INTERVENTION, 

a  legal  and  not  an  equitable  proceeding,  426. 

a  privilege,  not  a  necessity,  426. 

nature  of  the  proceeding,  426. 

when  may  be  interposed,  427,  note,  428. 

in  federal  court,  427,  note. 

how  to  be  made,  432. 

can  not  be  repeated,  427. 

who  may  intervene,  426. 

by  judgment  creditor,  427. 

by  claimant,  petition,  affidavit,  433. 

by  claimant,  who  to  make,  427. 

by  claimant,  no  one  but  owner  in  Vermont,  427,  note. 

by  claimant,  when  several  attachments,  429. 

by  claimant,  pleadings  in,  433.  ^ 

by  claimant,  answer  or  replication  in,  436. 

by  claimant,  bond  required,  434.  _ 

by  stranger,  whose  goods  are  wrongfully  seized,  387. 

by  claimant,  parties  defendant  on,  435. 

claimant's,  as  defendants,  85. 

of  third  parties'  rights  prevent  amendment,  197. 

by  creditor,  when  allowed,  427. 

can  not  be  by  second  attacher,  unless  he  has  valid  lien,  411. 

when  may  be  by  junior  attacher,  411,  note. 

attack  for  fraud,  587,  note. 

does  not  prevent  dissolution,  427,  note. 

possession  of  property  pending,  428,  note. 

in  garnishment  on  scire  facias  for  want  of  answer,  650. 

what  is  waiver  of  right  to,  428. 

motion  to  dismiss,  429,  note. 

where  issue  to  be  tried,  430. 

what  issue  may  be  tried  on,  429. 

when  issue  to  be  tried,  431. 

instructions  to  jury  on,  438. 

judgment  on,  when  to  be  rendered,  431. 

judgment,  damages,  costs,  440. 

finding,  verdict,  439. 

on  motion  for  new  trial,  428,  note. 

none  after  appeal,  428,  note. 

See  Interplea  and  Priorities. 

An.  93 
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INTOXICATING  LIQUORS, 
■when  only  attachable,  28. 
answer  showing  debt  for,  will  not  support  judgment  in  garnishment, 

640. 
money  owing  for,  can  not  be  garnished,  why,  517. 
demand  necessary  to  support  attachment,  legal. 

IN  TRANSITU, 

garnishment  of  goods,  578,  note. 

See  Common  Carriers. 

INTRUSION, 

can  not  be  made  into  stranger's  house  to  make  attachment,  246. 
See  Levy. 

INVALID  SALE, 

on  attachment,  petition  to  vacate  is  proper,  464. 

See  Sale. 

INVENTORY, 

necessary  to  creation  of  lien  on  land,  when,  315. 

when  necessary  to  execution  of  writ,  219. 

service  of  copy  of,  219. 

officer  may  seize  exempt  property  long  enough  to  make,  388. 

what  is  not  unreasonable  delay  in  making,  219,  note. 

copy  of,  when  to  be  served  on  defendant,  216,  note. 

when  necessary  part  of  a  levy,  207. 

as  part  of  the  return,  when,  231. 

must  be  returned  with  writ,  when,  223. 

See  Levy  and  Appraisement. 

INVOICE  AS  EVIDENCE, 

on  trial  of  intervention,  437,  note. 

INVOICE. 

See  Inventory  and  Evidence. 

IRREGULARITIES, 

in  proceedings,  what  ground  for  dissolution  of  attachment,  338. 

after  jurisdiction  acquired,  effect  of,  10. 

subsequent,  will  not  affect  jurisdiction,  322. 

in  publication,  will  not  defeat  jurisdiction,  when,  217. 

when  second  attacher  may  object  for,  411. 

in  averment  of  grounds  in  affidavit  may  be  amended,  142. 

waiver  of,  in  averments  in  affidavit,  143. 

in  bond,  no  cause  for  dissolution,  340. 

in  bond,  surety  can  not  complain  of,  176. 

in  bond,  waiver  of,  178. 
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waiver  of,  by  giving  bond  to  pay  judgment,  311,  note, 
in  issuance  of  writ  amendable,  194. 
in  service  of  writ,  will  not  vitiate  good  writ,  199. 
in  levy,  what  cured  by  personal  appearance  or  service,  221. 
what  are  in  execution  of  writ,  219. 
what  are  not,  in  form  of  writ,  196. 

in  affidavit,  cured  by  appearance  in  Wisconsin,  221,  note, 
waiver  of,  by  appearance  in  attachment  case,  442. 
how  cured,  by  reference  to  other  parts  of  record,  132. 
waiver  of,  in  sale  of  perishable  property,  262. 
of  garnishment,  how  far  garnishee  interested,  623. 
of  answer  of  garnishee,  amendment  of,  633. 
waiver  of,  by  trial  of  issue  on  interplea,  676. 
waiver  of,  by  garnishee  joining  issue  on  traverse,  660. 
waiver  of  in  garnishment,  by  answer,  646. 
waiver  of,  garnishee  can  not  make,  when,  491. 
waiver  of,  can  not  object  in  appellate  court,  705. 
waiver  of,  what  possible  in  garnishment,  610. 
waiver  of,  by  appearance  and  plea  to  the  merits,  177. 
waiver  of,  in  writ  of  garnishment,  603,  note,  605. 
waiver  of,  in  affidavit  for  garnishment,  597. 
what,  in  affidavit,  cured  by  verdict,  152. 
See  Amendment. 

ISSUE, 

on  tne  triai  ot  traversfc  or  motion  to  quash,  353. 

trial  of,  in  trover  on  motion  to  quash,  352. 

joined,  on  scire  facias  for  want  of  answer,  650. 

how  made  up,  on  answer  in  garnishment,  651. 

on  answer  in  garnishment,  how  raised,  654. 

on  answer  in  garnishment,  raised  by  further  interrogatories,  655. 

nature  of,  on  traverse  of  answer  in  garnishment,  656. 

on  answer,  evidence,  burden  of  proof,  657. 

on  answer,  trial  of  judgment,  662. 

on  answer,  trial  of  costs,  663. 

what  may  be  tried  on  intervention,  429. 

where  to  be  tried,  on  intervention,  430. 

when  to  be  tried,  on  intervention,  431. 

trial  of,  on  interplea  in  garnishment,  673. 

on  interplea  in  garnishment,  674. 

on  interplea  in  garnishment,  when,  where  and  how  to  be  tried,  675. 

on  interplea  in  garnishment,  trial,  evidence,  burden  of  proof,  676. 

ISSUES, 

to  be  tried  in  attachment,  may  be  two  before  judgment  can  be  entered, 
449. 
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ISSUANCE  OF  EXECUTION, 

on  judgment,  when  to  be  made,  454. 

See  Execution  and  Judgment. 

ISSUANCE  OF  WRIT, 

by  whom  to  be  allowed,  194. 

from  what  court,  193,  194. 

when  to  be  allowed,  128,  192,  193. 

to  whom,  198. 

proof  necessary  to  precede,  192. 

irregular  before  summons  in  main  action,  192. 

when  will  be  void,  192. 

can  not  be  on  Sunday,  192. 

only  after  return  of  execution,  when,  192,  note. 

presumption  as  to  time  of,  192. 

when  in  duplicate,  196. 

when  two  at  same  time,  193. 

order  in  which  several  must  be  made,  195. 

order  to  be  observed  in  garnishment,  599. 

particularity  required,  196. 

not  commencement  of  suit  when,  199. 

how  jurisdiction  to,  acquired,  217. 

when  previous  demand  necessary,  12,  note. 

what  errors  in  amendable,  194. 

See  Writ  and  Amendments. 

J 

JAILER, 

fees  of,  can  not  be  garnished  in  hands  of  sheriff,  505. 
See  Custody  of  Law  and  Public  Officers. 

JEWELRY, 

personal  property,  may  be  attached  when,  31. 

See  Exemptions  and  Wearing  Apparel. 

JOINT  ACTION, 

on  bond  to  pay  judgment,  309. 

.on  the  bond,  sureties  and  plaintiff,  183. 

See  Action  on  Bond. 

JOINDER  OF  ISSUE, 

on  scire  facias  for  want  of  answer,  650. 

See  Issue. 

JOINDER  OF  PARTIES, 

in  action  on  bond,  when,  168. 
in  action  for  malicious  attachment,  376,  note, 
in  action  for  wrongful  attachment,  360. 
See  Parties. 
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JOINT  CONVERSION, 

how  proved  in  action  against  receiptor,  282. 
See  Conversion. 

JOINT  DEBT, 

what  averment  will  show,  136. 

See  Debt  and  Indebtedness. 

JOINT  DEBTORS, 

requisites  of  affidavit  in  attachment,  against,  132. 
death  of,  effect  upon  garnishment,  528. 
as  defendantsin  attachment,  80. 

See  Debtors  and  Parties. 

JOINT  DEFENDANTS, 

in  attachment,  80. 

in  action  on  bond,  186. 

See  Defendants  and  Action  on  Bond. 

JOINT  GARNISHEES, 

when  proper,  603. 
answer,  generally,  617,  619. 
shown  by  answer,  effect,  644. 
set-offs  of,  in  answer,  624. 
issuance  of  writ  against,  599. 

See  Answer  and  Writ. 

JOINT  INDEBTEDNESS, 

requires  joint  garnishment,  524. 
averment  of,  in  affidavit  for  garnishment,  594,  note. 
See  Debt  and  Indebtedness. 

JOINT  JUDGMENT, 

in  garnishment,  generally,  691. 

See  Judgment. 

JOINT  LIABILITY, 

for  wrongful  attachment,  rule  as  to  recovery,  366,  note, 
of  partners,  48. 

of  plaintiff  with  attaching  officer,  364. 

of  plaintiff  with  other  creditor  for  wrongful  attachment,  365. 
See  Liability. 

JOINT  PARTIES, 

to  action  on  bond,  when,  168. 

to  action  against  officer  for  tortious  attachment,  386. 
See  Parties. 
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JOINT  OBLIGORS, 

averment  of  grounds  as  to,  142. 

See  Affidavit  and  Grounds, 

JOINT  PLAINTIFFS, 

to  action  on  bond,  185. 

See  Plaintiffs. 

JOINT  PROCESS, 

when  writ  of  attachment  is,  196. 

See  Process  and  Writ. 

JOINT  PROPERTY, 
levy  upon,  211. 

See  Levy. 

JOINT  TENANTS, 

as  plaintiffs  in  attachment,  77. 
as  defendants  in  attachment,  80. 

See  Tenants  in  Common. 

JOINT  WRIT, 

in  attachment  cases,  80 
in  garnishment,  603. 

See  Writ. 

JOINT  TENANCY, 

of  husband  and  wife  in  land,  attachment  of,  57 
See  Tenancy. 

JUDGE, 

may  administer  oath  to  affiant,  130. 

order  of,  when  necessary  to  issuance  of  writ,  195. 

See  Writ,  also  Court  and  Affidavit. 

JUDGE-MADE   LAW, 

the  scope  of  this  work,  11. 

why  alone  stated  in  this  work,  13. 

JUDGMENT, 

of  court  having  jurisdiction,  binding  until  reversed,  etc.,  322,  note. 

for  plaintiff  merges  lien  into,  10,  323. 

for  defendant,  dissolves  attachment,  333. 

excessive,  dissolves  attachment,  334. 

of  nonsuit,  dissolves  attachment,  334. 

dissolving  attachment,  effect  of,  354. 

effect  of,  in  attachment,  as  to  limit  of  hen,  316. 

effect  of,  when  personal  and  general,  450. 

effect  of  personal  service  or  appearance  upon,  191. 

without  personal  service,  extent  of,  5. 
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JUDGMENT—  Continued. 

not  personal  where  no  personal  service,  3. 

extent  of  its  effect,  5. 

validity  of,  how  determined,  127. 

in  principal  suit  not  affected  by  void  garnishment,  605,  note. 

when  does  not  satisfy  defendant's  indebtedness,  191. 

property  insufficient  to  satisfy,  5. 

as  evidence  where  no  personal  service,  6. 

as  evidence  to  prove  amount  of  lien,  261. 

not  vacated  for  error  after  jurisdiction  acquired,  10. 

in  another  state,  when  will  support  attachment,  23. 

on  notice  by  publication,  5,  note. 

after  publication  of  notice,  191. 

after  publication,  only  discharges  debtee*  tanto,  191. 

appeal  from,  will  not  affect  attachment  lien,  323. 

in  foreign  attachment,  how  defeated,  102. 

in  action  on  bond,  301. 

in  action  on  bond  to  dissolve  attachment,  312. 

against  sureties  in  action  on  redelivery  bond,  301. 

when  to  be  entered  in  action  on  redelivery  bond,  301. 
in  action  against  receiptor,  283,  284. 
against  officer  for  negligence,  400. 
demand  on,  necessary  to  protect,  325. 
execution  on,  when  to  be  issued,  454. 
and  decrees,  when  the  basis  of  attachment,  23. 
or  decree,  subsequent,  will  not  affect  attachment  lien,  322. 
erroneous,  no  protection  to  garnishee,  538,  note, 
when  garnishment  a  process  in  aid  of,  469. 
garnishment  of,  when  rendered  in  another  state,  478. 
garnishment  of,  affidavit  for,  who  to  make,  596. 
garnishment  after,  writ  required,  601,  note. 

garnishment  on,  service  not  required  on  principal  defendant,  607. 
for  wages  exempt  may  be  garnished,  when,  589. 
in  action  of  tort  will  support  garnishment,  483. 
verdict  is  not  the  basis  of  garnishment,  589,  note. 
See  Judgment  in,  etc. 

JUDGMENT,  AMOUNT  OF, 

controlled  by  affidavit,  133. 
can  not  be  reduced  by  remittitur,  133,  note, 
in  action  for  mere  wrongful  attachment,  369. 
See  Judgment,  etc. 

JUDGMENT  ON  ANSWER, 

how  obtained,  685. 

See  Answer  and  Judgment  in  Garnishment  on. 
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JUDGMENT,  APPEAL  FROM, 

for  defendant,  continues  lien,  333. 
by  defendant  in  garnishment,  670. 

See  Appeal  and  Review. 

JUDGMENT  IN  ATTACHMENT, 

limited  to  amount  named  in  affidavit,  317. 

when  may  be  greater  than  amount  named  in  affidavit,  317. 

relates  back  to  time  of  levy,  315,  323. 

causes  title  to  relate  back  to  levy,  314. 

not  affected  by  prior  death  of  defendant,  where,  332. 

as  evidence  on  trial  of  intervention,  437,  note. 

when  to  be  entered,  449. 

two  forms  applicable,  449. 

general  personal  judgment,  450. 

where  no  personal  service,  450. 

has  no  extra-territorial  effect,  when,  451,  452. 

effect  of,  452. 

form  of,  453. 

must  not  ignore  mortgage  lien,  453. 

when  special  perfecting  lien,  451. 

form  of,  when  special  execution  required,  453,  note. 

appeal  from,  459. 

questioned  by  bill  of  review,  461. 

reviewed  on  certiorari,  462. 

questioned  by  petition  to  vacate  sale,  464. 

petition  to  vacate,  463. 

as  proof  in  action  on  bond,  189. 

effects  a  dissolution  of  a  redelivery  bond,  292. 

JUDGMENT,  ATTACHMENT  IN  AID  OF,  22. 

See  Ancillary  Attachment  and  Attachment  in  Aid. 

JUDGMENT,  BOND  TO  PAY, 

dissolution  of  attachment  by,  302. 
sufficiency  of,  303. 
when  to  be  given,  303. 
to  whom  it  must  run,  303. 
its  effect,  304. 

when  liability  of  surety  on  begins,  305. 
joint  liability  on,  305. 
personal,  when  sureties  liable  to,  305. 
what  will  discharge  surety  on,  306. 
See  Bond  to  Pay  Judgment  and  Dissolution  by  Bond  to  Pay,  etc. 

JUDGMENT  CONCLUSIVE. 

See  Res  Adjudicata. 
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JUDGMENT  BY  CONFESSION, 

when  will  support  attachment,  23. 
priority  of  lien  over  attachment,  413. 

in  garnishment,  by  defendant,  effect  on  garnishee,  681,  note, 
in  garnishment,  by  executor,  512,  note, 
effect  on  garnishment,  660. 
See  Confession  of  Judgment,  Judgment,  also  Demand  Necessary  to 
Support  Attachment. 

JUDGMENT  CREDITOR, 

intervention  by,  427. 

See  Intervention  and  Interplea. 

JUDGMENT-DEBTOR, 

when  not  a  party  to  garnishment,  470. 
as  garnishee,  generally,  589. 

See  Garnishee  and  Garnishment. 

JUDGMENT  BY  DEFAULT, 

neither  void  nor  voidable,  though  service  made  on  Sunday,  205. 

against  defendant,  4. 

to  be  supported  by  sheriff's  return,  611. 

if  too  great,  can  not  be  reduced  by  remittitur,  196,  note. 

in  garnishment,  judgment  nisi,  683. 

in  garnishment,  must  be  for  sum  certain,  683,  note, 

against  garnishee,  effect  of,  474,  note. 

no  protection  to  garnishee  when  willful,  720. 

in  garnishment,  against  non-resident  defendant,  683,  note. 

in  garnishment,  effect  of  death  upon,  682. 

in  garnishment,  by  executor,  effect,  512,  note. 

on  intervention,  440,  note. 
See  Judgment  in  Attachment  and  Judgment  in  Garnishment;   also,  Inter- 
vention. 

JUDGMENT,  ENJOINED, 

by  garnishee,  when,  702,  note. 

See  Injunction  and  Equity. 

JUDGMENT,  FORM  OF, 

in  garnishment,  on  answer  admitting  debt,  686. 
in  garnishment,  on  answer  admitting  possession  of  property,  687. 
in  garnishment,  when  note  in  circulation,  688. 
in  garnishment,  when  debt  not  yet  payable,  690. 
in  garnishment,  generally,  691. 

in  garnishment,  liability  to  defendant  and  another,  693. 
in  garnishment,  discharging  garnishee,  694. 
on  intervention,  440. 
See  Judgment  in  Attachment,  Judgment  in  Garnishment  and  Judgment. 
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JUDGMENT  IN  GARNISHMENT, 

record  of,  must  be  separate,  678. 

rules  governing,  678. 

supplemental  to  judgment  in  main  action,  678. 

where  several  garnishees,  678. 

must  show  court  had  jurisdiction,  679. 

none,  unless  prior  steps  valid  and  sufficient,  680. 

can  not  be  entered  before  judgment  in  main  case,  681. 

when  to  be  entered,  681. 

void,  when  untimely  entered,  681. 

effect  of  death  upon,  682. 

not  affected  by  prior  death  of  defendant,  where,  332. 

must  be  such  as  may  be  pleaded  in  bar,  590. 

for  want  of,  answer  to  interrogatories,  631,  note. 

not  entered  unless  will  exonerate  garnishee,  590. 

when  prior  liens  exist,  627. 

when  assignment  disclosed,  628. 

when  exemption  disclosed,  629. 

when  to  be  entered  in  garnishment  for  surplus,  640. 

on  contents  of  answer,  634. 

when  garnishee  entitled  to  discharge,  639. 

when  for  plaintiff  warranted  on  answer,  640. 

when  answer  shows  pledge  or  lien,  640. 

when  answer  shows  uncertainty,  643. 

when  answer  shows  special  contract,  644. 

when  answer  shows  joint  indebtedness,  etc.,  645. 

on  answer  when  proceedings  irregular,  646. 

when  garnishee  fails  to  answer,  647. 

can  not  be  final  when  answer  wanting,  648. 

when  default  in  answer  will  sustain,  619. 

for  costs  against  garnishee  for  want  of  timely  answer,  650,  note. 

when  for  discharge,  unless  issue  joined,  653. 

on  issue  on  answer,  657. 

when  can  not  be  entered  in  garnishment,  662. 

on  trial  of  traverse,  662. 

costs  on  trial  of  traverse,  663. 

may  be  reviewed  by  defendant,  when,  670. 

by  default,  683. 

on  scire  facias,  684. 

charging  garnishee  on  answer,  685. 

premature  entry  of,  how  procured,  685,  note. 

final,  can  not  be  entered  pending  suit,  when,  685,  note. 

charging  garnishee,  when  a  fund,  the  amount,  686. 

on  answer  admitting  possession  of  property,  687. 

when  note  in  circulation,  688. 

when  to  include  interest,  689. 

when  indebtedness  not  yet  payable,  690. 
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JUDGMENT  IN  GARNISHMENT—  Continued. 

separate  from  judgment  in  main  action,  691. 
form  of,  generally,  691. 
when  to  be  personal,  692. 
peculiarities  of,  in  Illinois,  692. 
when  liability  is  to  defendant  and  another,  693. 
discharging  garnishee,  694. 
not  a  lien,  695. 
when  it  becomes  a  lien,  695. 
gives  plaintiffs  the  rights  defendant  had,  696. 
no  bar  to  further  action,  when,  696. 
upon  bond  given  to  dissolve,  697. 
costs  for  or  against  garnishee,  698. 
review  of,  by  plaintiff's  appeal,  700. 
appeal  from,  by  plaintiff,  700. 
review  of,  by  certiorari,  701. 
review  of,  by  defendant's  appeal,  701. 
review  of,  by  garnishee's  appeal,  702. 
review  of,  by  claimant's  appeal,  703. 
collateral  attack  upon,  706. 
when  equivalent  to  payment,  709. 
payment  in  good  faith  protects  garnishee,  when,  710. 
payment  of  must  have  been  compulsory  to  protect  garnishee,  711. 
no  protectien,  when  entered  on  willful  default,  720. 
entered  in  another  state  protects  garnishee,  722. 
entered  in  another  state  protects  garnishee  in  subsequent  suit,  722. 
no  protection  unless  execution  may  be  issued,  723. 
not  conclusive  of  amount  of  debt  to  defendant,  724. 
not  conclusive  of  offset,  724. 

discharging  him  no  defense  against  defendant,  725. 
protection  from  further  suit  by  plaintiff,  726. 
no  protection  against  suits  by  third  persons,  when,  727. 
See  Judgment  in  Attachment. 

JUDGMENT  ON  INTERPLEA, 

costs,  677. 

See  Interplea. 

JUDGMENT  ON  INTERVENTION, 
when  to  be  rendered,  431,  440. 
judgment,  effect  of  on  intervention,  429,  440. 
See  Intervention. 

JUDGMENT  LIEN, 

prior  to  attachment,  when,  413. 

See  Priorities  and  Liens, 
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JUDGMENT  NISI, 

upon  default  in  garnishment,  683. 

where  no  personal  service  on  garnishee,  608,  note. 

must  be  for  sum  certain,  683,  note. 

See  Judgment,  Default. 

JUDGMENT,  PAYMENT  OF, 

releases  redelivery  bond,  292. 

in  good  faith,  though  voidable,  protects  garnishee,  713. 

See  Satisfaction  and  Garnishee,  Protection,  etc. 

JUDGMENT  IN  PERSONAM, 

when  to  be  entered,  451. 

when  to  be  entered  in  garnishment,  680,  692. 

what  necessary  to  entry  of,  216. 

can  not  be  rendered  when  defendant  not  personally  in  court,  191. 

when  no  personal  service,  5,  note. 

on  appearance  of  defendant,  5. 

alone,  for  plaintiff  dissolves  attachment,  335. 

after  giving  bond  to  redeliver,  when,  288. 

See  Judgment  and  Judgment  in  Rem. 

JUDGMENT,  PRIOR, 

to  be  pleaded  in  bar  by  defendant  in  garnishment,  666. 
See  Priorities  and  Pleas. 

JUDGMENT  RECORD, 

what  must  be  shown  by,  460. 

can  not  be  seized  on  attachment,  589,  note. 

in  garnishment,  must  be  kept  separate,  678. 

in  garnishment,  must  show  jurisdiction,  679. 

in  garnishment,  affidavit  part  of,  679. 

in  garnishment  in  case  of  interpleader,  679. 

See  Judgment  and  Record. 

JUDGMENT   IN   REM, 

when  to  be  entered,  451. 
only,  where  no  personal  service,  5,  note, 
in  garnishment,  when  to  be  entered,  680. 
See  Judgment. 

TUDGMENT,  REVIEW   OF  IN   GARNISHMENT, 
by  principal  defendant,  670. 

See  Review  and  Appeal. 

JUDGMENT,  SATISFACTON   OF, 
proof  of,  by  garnishee,  723. 
surplus  belongs  to  defendant,  when,  691. 
See  Surplus. 
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JUDGMENT  ON  SCIRE   FACIAS, 
in  garnishment,  684. 

See  Scire  Facias. 

JUDGMENT,  SETTING   ASIDE,  IN  GARNISHMENT, 

discretion  of  court,  699. 

See  Judgment  in  Garnishment  and  Review. 

JUDGMENT,  SPECIAL, 

in  attachment,  limit  of  its  effect,  452. 

See  Judgment,  Form  op. 

JUDGMENT,  VACATION  OF, 

in  garnishment,  699. 

can  not  be  procured  collaterally,  322,  note. 

See  Review,  Judgment  and  Appeal. 

JUDICIAL   ACT, 

when  clerk  can  perform,  194. 
issuance  of  writ  is,  176,  194. 

See  Jurisdiction. 

JUDICIAL  DECISION, 

the  scope  of  this  work,  11. 

why  alone  stated  in  this  work,  13. 

JUDICIAL    DISCRETION, 

in  allowing  amendments  to  service  of  writ,  222. 

JUDICIAL  NOTICE, 

courts  will  take,  of  authority  to  administer  oath,  130,  note. 
See  Notice. 

JUDICIAL  SALE, 

title  not  warranted  upon,  455. 

See  Sale. 

JUNIOR  ATTACHING   CREDITOR, 
when  may  intervene,  411,  note, 
remedy  of,  411. 

must  have  valid  lien  before  raising  objection,  411. 
may  move  to  dissolve  attachment  when,  344. 

JURAT, 

requisite  to  affidavit,  131. 
to  affidavit,  who  to  annex,  130,  note, 
date  of,  128. 

to  affidavit,  may  be  added  by  amendment,  131,  152,  433,  note. 
See  Affidavit  and  Oath. 
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JURISDICTION,  IN  ATTACHMENT, 
in  attachment  eases,  special,  8. 
of  courts  limited  in  attachment  cases,  127. 
not  acquired  without  strict  compliance,  8. 
not  acquired  where  property  held  in  fraud  of  creditors,  36. 
acquired  only  by  seizure,  when,  191,  note, 
acquired  only  by  strict  levy,  207. 
possession  of  the  res  necessary  to,  5. 
in  attachment,  no  presumptions  arise  in  favor  of,  153. 
when  aided  by  presumption,  8. 
of  equity  courts  in  attachment,  7. 
conflict  of,  between  state  and  federal  court,  29,  84. 
of  court,  in  foreign  attachment,  100. 
superiority  of,  writs  from  different  courts,  46. 
judgment  of  court  having,  binding  until  reversed,  etc.,  322,  note, 
none  without  affidavit,  339. 
must  be  shown  by  affidavit,  132. 
must  be  shown  in  attachment  cases,  127,  note, 
attachment  cases,  how  acquired,  127. 
grounds  for  attachment  necessary  to,  142. 
necessary  averment  to  give  on  ground  of  removal,  149. 
averment  of  grounds  necessary  to,  142. 

given  by  affidavit,  can  not  be  collaterally  attacked,  348,  note, 
on  affidavit,  when  may  be  questioned,  152. 
to  issue  writ,  how  acquired,  217. 
exercise  of,  issuance  of  writ  is,  194. 
of  subject-matter  necessary  to  issuance  of  writ,  193. 
of  subject-matter,  how  acquired,  217. 
of  debt,  contracted  within  the  state,  29,  note, 
of  the  person  requisite  to  general  judgment  in  attachment,  216. 
of  the  person  of  the  defendant,  3. 
of  property,  without  return  as  to  person,  223. 
of  property,  how  acquired,  216,  217. 
limited  without  personal  service,  6. 
property  to  be  attachable  must  be  within,  28. 
over  property,  not  acquired  when  held  through  fraud,  36. 
of  court,  not  over  stranger  in  his  absence,  672. 
must  appear  on  the  face  of  proceedings,  8. 

of  court,  in  scire  facias  must  appear  on  face  of  proceedings,  684. 
plea  to,  by  defendant,  when  to  be  filed,  667. 
plea  to,  will  give  jurisdiction  to  enter  personal  judgment,  when,  221, 

note, 
how  questioned  for  want  of  affidavit,  152. 
want  of,  defense  to  action  in  another  state,  6. 

being  acquired,  subsequent  error  will  not  invalidate  judgment,  10. 
not  affected  by  subsequent  irregularity,  322. 
objection  to  in  attachment,  how  interposed,  445,  note. 
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JURISDICTION,  IN  ATTACHMENT— Continued. 

errors  in,  can  always  be  attacked  collaterally,  300. 

act  necessary  to,  can  not  be  waived,  221. 

defects  can  not  be  waived,  178. 

can  not  be  acquired  by  amendment,  152. 

defects  in,  can  not  be  cured  by  amendment,  142. 

defects  in  affidavit  can  n  it  be  amended,  152. 

when  statement  of  ownership  in  return  necessary  to,  234. 

not  affected  by  inaccuracy  in  writ,  226. 

what  return  must  show  to  give,  223. 

See  Levy,  Service  Return. 

JURISDICTION  IN  GARNISHMENT, 

of  the  thing  necessary  to,  generally,  476. 
over  property,  how  acquired,  608. 
not  conferred  by  appearance  of  garnishee,  610. 
can  not  be  conferred  by  answer  of  garnishee,  646. 
affidavit  necessary  to,  591. 
bond  necessary  to,  when,  598. 

requirements  of,  determine  who  to  be  garnishee,  489. 
of  property,  against  non-resident  defendant,  607. 
of  property,  necessary  to  default  judgment,  611. 
service  necessary  to,  607. 

statement  of  place  where  debt  payable  necessary  to,  626. 
of  defendant,  how  far  garnishee  interested  in,  623. 
of  court,  when  garnishee  may  question,  660. 

of  court,  when  defendant  not  served  and  garnishee  denies  indebted- 
ness questioned,  651. 
of  court,  when  can  not  order  further  answer,  651. 
of  court,  defeated  by  denial  of  debt  when  no  personal  service,  642. 
of  court,  judgment  must  show,  679. 
of  court,  to  enter  judgment,  necessity  of,  680. 

JURY, 

may  be  impanelled  to  try  issues  on  motion  to  quash,  352. 
question  of  fact  for,  residence  of  defendant  is  when,  193. 
question  of  fact  for,  damages  is,  188. 
question  of,  for  negligence,  always  is,  276. 

question  of  fact  for,  when  necessity  of  employing  counsel  is,  190. 
instruction  to  in  action  on  bond,  190. 
instructions  to,  on  trial  of  intervention,  438. 
verdict  of,  on  trial  of  issue  on  answer,  662. 
See  Verdict. 

JURY,  TRIAL  BY, 

of  issue  in  attachment  cases,  448. 

of  issue  on  intervention,  431,  note. 

of  issue  raised  on  answer  of  garnishee,  654. 

of  issue  raised  on  garnishee's  answer,  656. 
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JUSTIFICATION, 

of  attachment,  127,  note. 

by  actual  existence  of  grounds,  86. 

on  ground  of  "  removal,"  149. 

of  fraud  as  ground  for  attachment,  115,  116. 

in  suit  on  attachment  bond,  188. 

proof  of,  in  action  on  bond,  188. 

of  sureties,  on  bond  to  pay  judgment,  303. 

by  affidavit,  of  sureties  on  bond  to  pay  judgment,  303. 

of  surety  on  bond,  by  one  alone  is  void,  176,  note. 

of  plaintiff,  what  writ  is,  127. 

of  officer  under  writ,  202,  204,  384. 

of  officer  in  action  for  tortious  attachment,  386,  note. 

of  officer,  when  writ  regular,  127. 

of  officer^  can  not  be  by  writ  void  on  its  face,  362. 

of  officer,  by  his  return,  227. 

of  officer,  to  be  made  by  the  return,  223. 

of  officer,  return  on  writ  is  not,  387. 

of  officer,  for  false  return,  391,  note. 

of  officer,  for  loss  of  goods  attached,  392,  note. 

of  officer,  in  action  for  failure  to  apply  goods  on  execution,  396,  note. 

of  officer,  in  action  by  third  person,  399. 

JUSTLY  INDEBTED, 

averment  of,  in  affidavit,  136,  139,  140. 
what  averment  equivalent  to,  136. 

See  Averments,  Affidavit  and  Grounds  for  Attachment. 

K 

KEEPER, 

may  be  placed  in  charge  of  attached  property,  244. 

to  be  left  with  ponderous  property,  219. 

not  to  remain  in  stranger's  house,  246. 

possession  of  attached  property  by,  264. 

of  livery  stable,  when  may  be  a  garnishee,  577,  QOte. 

when  liability  of  officer  ceases  as  to,  272. 

abandonment  by,  effect  of,  257. 

liability  of  officer  for  negligence  of,  385. 

fees  of,  when  collectible,  285. 

fees  of,  in  action  against  bailee,  285. 

See  Custodian. 

KEEPING  PROPERTY, 

expenses  in  action  against  receiptor,  285. 
expenses  incurred  in,  263. 

See  Fees  and  Expenses. 
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KNOWLEDGE, 

requisite  to  make  affidavit,  129. 

See  Affidavit. 

KNOWLEDGE  OF  ASSIGNMENT, 

after  answer,  garnishee's  duty,  539,  note. 

See  Answer  and  Assignment. 

KNOWLEDGE  AND   BELIEF, 
affidavit  made  on,  129. 

L 

LABOR, 

wages  for,  garnishment  of,  rule,  555. 

See  Exemptions  and  Wages. 

LABORER, 

definition  under  garnishment  law,  558. 

LABORER'S  LIEN, 

enforcible  by  special  statute,  25. 
protected  by  intervention,  where,  427. 
priority  to  garnishment,  614. 

See  Liens  and  Priority. 

LACK  OF  ANSWER, 

admits  indebtedness  of  garnishee,  637. 
See  Answer. 

LAND, 

definition  of,  52,  58. 

when  attachable,  52. 

attachable,  though  personal  property  susceptible,  52. 

previously  conveyed,  when  attachable,  53. 

purchase-money  of,  may  be  secured  by  attachment,  16. 

contract,  interest  under,  attachable,  where,  63. 

attachment  of,  when  owned  jointly,  57. 

attachment  of,  not  where  seisin  instantaneous  only,  56. 

attachment  of,  conveyed  in  fraud  of  creditors,  54. 

attachment  of,  when  held  by  contract  of  purchase,  63. 

attachment  of,  when  title  in  defendant,  28. 

attachment  of,  mortgagee's  interest  in,  60. 

attachment  of,  not  contingent,  equitable  interests,  62. 

attachment  of,  equities  in,  58. 

attachment  of,  equity  of  redemption  in,  59. 

attachment  of,  affected  by  equity  of  redemption,  61. 

Att.  94 
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LAND—  Continued. 

attachment  of,  when  held  in  trust,  55. 

attachment  of,  when  owned  by  one  and  paid  for  by  another,  56. 
attachment  of,  when  subdivided  into  lots,  219,  note, 
attachment  of,  insufficient  averment  in  writ  for,  196. 
attachment  of,  lien  created  by,  315. 
attachment  on,  priority  of  liens,  408. 
equities  in,  priority  over  attachment,  417,  note, 
equities,  how  preserved  in  attachment  cases,  417. 
redemption  of,  sold  on  attachment,  455. 
partition  of,  effect  of  upon  attachment,  211. 

purchaser  of,  when  he  takes  title  free  from  attachment,  219,  note, 
description  of,  necessary  in  the  return  of  writ,  221. 
levy  of  attachment  upon,  214. 
acts  necessary  to  complete  levy  upon,  219. 
when  necessary  for  sheriff  to  go  upon,  219,  note. 

fraudulently  conveyed,  supplemental  proceeding  to  perfect  lien  of  at- 
tachment, 320,  note. 
not  the  subject  of  garnishment,  588. 
garnishment  of,  not  generally  available,  468. 
See  Attachment  and  Levy. 

LANDLORD'S  LIEN, 

prior  to  attachment,  when,  416. 
attachment  to  enforce,  149,  note, 
enforced  by  special  attachment,  32. 
on  crops,  enforcible  by  special  attachment,  25. 
on  crops,  not  attachable  at  suit  of  another,  32. 
See  Liens. 


LAWS  OF  EXEMPTION, 
which  controls,  629. 


See  Exemptions. 


LAWS,  CONFLICT  OF, 

regarding  exemption  of  wages,  560,  note. 

See  Jurisdiction  and  Conflict  op  Laws. 

LEAVE  TO  AMEND, 

when  motion  for  to  be  made,  152. 
when  to  be  asked  for,  179. 
writ,  motion  for,  197,  note. 

See  Motion  and  Amendment. 

LEGACY, 

attachable,  when,  62. 

attachment  of,  83. 

when  liable  to  garnishment,  511. 
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uncalled  for,  garnishment  of,  532,  note, 
of  wife,  garnishment  of  against  husband,  532,  note. 
See  Efficiency  of  Garnishment  and  Attachment,  When  it  will  Lie,  also 

Executors. 

LEGAL  DEMANDS, 

only  can  be  reached  by  garnishment,  486. 

See  Efficiency  of  Garnishment. 

LEGAL  RIGHTS, 

only  attachable,  28. 

See  Demand  Necessary  to  Support  Attachment. 

LEGAL  TITLE, 

necessary  to  sustain  attachment  of  personal  property,  29. 
See  Demand  Necessary  to  Support  Attachment. 

LEGALITY  OF  CONTRACT, 

necessary  to  garnishee's  liability,  517. 

See  Efficiency  of  Garnishment. 

LEGATEES, 

interest  in  land  attachable,  when,  62. 

See  Executors  and  Demand. 

LESSEE  OF  CHATTELS, 

has  interest  prior  to  attachment,  41. 

See  Priorities. 

LETTERS, 

as  evidence,  on  trial  of  intervention,  437,  note, 
appended  to  answer  in  garnishment,  632. 
See  Evidence. 

LEVY  OF  ATTACHMENT, 

purpose  of,  200, 

implies  seizure,  237. 

jurisdiction  acquired  only  by  strict  compliance  with  statute,  207. 

must  be  strictly  according  to  statute,  207. 

when  law  presumes,  206. 

statute  authorizes  seizure  in  any  one's  hands,  207. 

only  affects  title  then  held,  200. 

how  to  be  made,  generally,  207. 

goods  in  custodia  legis  exempt,  207,  note. 

on  property  in  custody  of  law,  46. 

can  not  be  made  on  chattels  in  custody  of  law,  46. 

on  property  susceptible  of  manual  delivery,  208. 
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LEVY  OF  ATTACHMENT—  Continued. 

on  property  not  susceptible  of  manual  delivery,  32,  207,  209. 

upon  ponderous  articles,  209. 

must  be  upon  articles  in  esse,  208. 

upon  partnership  property,  208,  note,  215. 

on  partnership  property,  for  debt  of  one  member,  49. 

on  partnership  property  in  hands  of  survivor,  51. 

upon  negotiable  instrument,  208,  562,  note. 

on  bond  or  note,  208. 

on  evidences  of  indebtedness,  209. 

upon  mortgage  chattels,  43,  note,  212. 

upon  mortgaged  property,  tender  of  amount  of  lien,  418,  note. 

upon  mortgage  chattels,  tender  of  amount  due,  43, 

on  property  in  possession  of  mortgagee,  212. 

on  intermingled  goods,  selection  by  mortgagee,  418,  note. 

on  property  owned  jointly,  211. 

upon  monej',  207. 

on  property  in  possession  of  a  bank,  208. 

articles  in  safety  deposit  vault,  208. 

upon  iron  safe  and  contents,  208. 

upon  books  of  account, . 

on  corporate  property,  in  possession  of  resident  agent,  84. 

on  animals,  208. 

upon  hay  and  grain,  208. 

on  machinery,  209. 

on  patterns  in  foundry,  207,  note. 

on  vehicle  locked  in  carriage  house,  207,  note. 

on  portable  engine,  207,  note. 

upon  railroad  property,  207,  note. 

upon  railroad  cars,  209. 

on  boxes  at  depot  for  transportation,  208. 

upon  a  ship  or  vessel,  209. 

upon  trunk  containing  exempt  goods,  213. 

on  part  of  cargo  sold  by  smaller  measure,  207,  note. 

on  goods  stored  in  warehouse,  207,  note. 

on  grain  in  absent  cars,  207,  note. 

upon  goods  locked  in  store,  207,  note. 

by  declaration  of  attachment  of  property  locked  in  building,  207,  note. 

on  chattels  taken  from  prisoner,  207. 

upon  bulky  articles  in  shed,  by  posting  notices,  not  valid,  207,  note. 

upon  property  occupied  by  military  forces,  207. 

property  of  one  can  not  be  seized  upon  writ  against  another,  207. 

can  not  be  on  property  in  process  of  manufacture,  when,  208. 

private  correspondence,  208. 

on  policies  of  insurance,  208. 

on  shares  of  stock  in  corporations,  208. 

upon  hewn  stones,  207. 
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LEVY  OF  ATTACHMENT—  Continued. 
on  charcoal  partly  burned,  208. 
upon  fixtures,  209. 
on  merchants'  signs,  208. 
upon  heavy  plates  of  glass,  209,  note, 
on  chattels  intermixed  with  those  of  a  stranger,  210. 
on  unripe  crop,  32,  209. 

indemnity  bond  may  be  required,  when,  203. 
release  of,  by  bond  to  pay  judgment,  304. 
creates  attachment  lien,  314. 
creates  lien  from  its  date,  10. 
abandonment  of,  by  keeper,  207,  note, 
expulsion  of  keeper  no  abandonment,  207. 
amendment  of,  222. 
when  void,  is  trespass,  360, 
when  tortious,  360. 

on  property  of  third  person,  renders  officer  a  trespasser,  387. 
waiver  of  errors  in,  by  personal  appearance,  221. 
extent  to  which  errors  in,  waived  by  personal  appearance  or  service, 

221. 
by  elisor,  proof  of  appointment  must  accompany  return,  201. 
agreement  not  to  make  is  void,  203. 
continuance  of,  when  proper,  207. 
when  wrongful  may  be  repelled  by  force,  387. 
wrongful,  liability  of  officer  for,  386. 
liability  of  officer  in  delay,  206. 
liability  of  officer  to  third  person  for  second,  387. 
on  exempt  property,  liability  of  officer  for,  388. 
insufficient,  officer  liable  for  making,  390. 

through  trespass,  may  render  officer  liable  without  being  void,  207. 
witnesses  to,  when  required  must  be  named  in  return,  236. 
motion  to  release  excess  proper  practice,  206. 

when  fictitious,  quashed  on  motion,  206. 

can  not  be  made  through  fraud,  31. 

made  by  committing  trespass  is  void,  207. 

when  property  left  in  possession  of  defendant's  servant,  207. 

appraisal  of  property  without  possession  not  sufficient,  207,  note. 

made  through  fraud  is  void,  207. 

made  through  fraud  is  void  and  will  be  abated,  207. 

by  act  sufficient  to  serve  execution,  207,  note. 

excessive,  not  a  defense  to  action  on  receipt,  283. 

by  pretense,  not  effective  as  notice  or  to  give  jurisdiction,  207,  note. 

not  affected  by  negotiation  of  sale,  205. 

waiver  of  irregularities  in  by  giving  bond  to  redeliver,  288. 

on  exempt  property,  213. 

upon  property  subject  to  lien,  212. 

oral  agreement  to  take  charge  of  property  is  not,  207,  note. 
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LEVY  OF  ATTACHMENT—  Continued. 
aided  by  conduct  of  defendant,  207. 
when  removal  of  property  excused,  207. 
duty  of  officer  to  accept  amount  and  desist,  205. 
on  exempt  property  brings  defendant  before  court,  when,  64. 
priority  of  liens  created,  202. 
first  made  has  priority,  404. 
by  deputy,  rule  regarding  priorities,  408. 
priority  of,  when  made  on  same  day,  230. 
in  aid  or  ancillary  attachment,  215. 
not  upon  judgment  record,  589,  note, 
priority  of,  see  Priority. 

LEVY  OF  ATTACHMENT,  BY  WHOM  AND  WHEN  TO  BE  MADE, 

what  officer  to  make,  201. 

who  to  make  when  sheriff  interested,  201. 

what  officer  to  make  the  second,  201. 

officer  may  call  person  to  assist,  207. 

by  deputy,  must  show  his  authority,  202. 

by  deputy  sheriff,  must  show  authority,  201. 

when  both  sheriff  and  deputy  interested,  201. 

when  the  coroner  to  make,  201. 

when  may  be  made  by  officer  in  another  county,  201. 

when  officer  should  make,  205. 

may  be  made  after  writ  indorsed,  226. 

can  not  be  made  before  delivery  of  writ  to  officer,  205. 

can  not  be  made  until  officer  in  possession  of  writ,  202. 

may  be  made  before  service  of  summons,  when,  205. 

may  not  be  made  before  issuance  of  summons,  when,  205. 

must  be  made  before  judgment  in  main  case,  205. 

can  be  made  on  Sunday,  when,  205. 

can  not  be  made  on  Sunday,  when,  205. 

made  on  Sunday  set  aside  on  motion,  205. 

when  time  expires  on  Sunday,  205. 

made  on  Sunday,  does  not  render  default  judgment  either  void  or  void- 
able, 205. 

before  return  day,  though  officer  has  already  indorsed  no  property 
found,  205,  note. 

LEVY  OF  ATTACHMENT,  OFFICER'S  DUTY  AND  POWER  TO  MAKE, 
necessity  of  service  or  constructive  service  of  summons,  216. 
other  acts  necessary  to  accompany,  219. 
duty  of  officer  to  make,  202. 
duty  of  officer  in  making  as  directed,  390. 
duty  of  officer  as  to  amount,  206. 
on  exempt  property  duty  of  officer,  67,  69,  74. 
duty  of  officer  to  make  further,  on  subsequently  acquired  property,  202. 
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LEVY  OF  ATTACHMENT,  OFFICER'S  DUTY— Continued. 
duty  of  officer  having  knowledge  of  other  writs,  202. 
mandate  of  writ  must  be  strictly  observed,  201. 
order  in  which  several  must  be  made,  202. 
officer  can  not  refuse  to  make,  202. 
diligence  required  of  officer,  202. 

what  acts  an  officer  may  do  in  making,  examples,  207. 
assault  and  battery  must  not  be  committed  to  make,  31. 
admission  to  building  must  be  asked  of  person  having  charge,  207,  note, 
officer  may  break  inner  door  of  dwelling  to  make,  207. 
officer  may  break  open  anything  but  dwelling-house  to  make,  207. 
officer  may  enter  warehouse  of  third  person  to  make,  207. 
possession  of  property  completes,  207. 
possession  of  officer  must  exclude  that  of  owner,  207. 
completed  by  possession  of  property,  when,  207. 
when  lien  created  without  possession,  207,  note, 
sufficient  without  possession,  207. 
owner  must  not  be  left  in  possession  without  giving  forthcoming  bond, 

207. 
control  must  be  coupled  with  power  to  remove,  207. 
claim  of  dominion  must  be  coupled  with  power  to  exercise  it,  207. 
view  of  ponderous  property  not  sufficient,  207. 
custody  and  control  must  be  sufficient  to  give  notice  of  same,  207. 
how  far  officer  protected  in,  204. 
on  land,  when  necessary  for  sheriff  to  go  upon,  219,  note. 

LEVY  OF  ATTACHMENT,  ON  SUBSEQUENT  WRIT, 
when  a  second  one  may  be  made,  207. 
on  second  writ,  when  seizure  required,  223. 
how  the  second  made,  201. 
what  held  by  the  second,  201. 
officer's  duty  in  making  a  second,  260. 

LEVY  OF  ATTACHMENT  ON  LAND, 
on  land,  52,  214. 

on  land,  diversity  of  practice,  315. 
on  land,  held  jointly,  57. 
on  land,  subdivided  into  lots,  219,  note, 
on  land,  posting  notices,  219. 
creates  lien  on  land,  315. 
on  equity  of  redemption  in  land,  59. 
upon  homestead,  213. 
upon  equity  of  redemption,  212. 

LIBRARY, 

public  shares  of  stock  in  not  attachable,  30. 
See  Public  Officers. 
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LIABILITY  OF  ADMINISTRATOR, 

in  garnishment,  510,  511. 

See  Executors. 

LIABILITY  OF  ATTORNEY, 

to  officer  from  instructions,  398,  note. 

as  garnishee,  553. 

See  Attorneys. 

LIABILITY  OF  BAILEE, 

how  terminated,  277. 

See  Agents,  Bailees  and  Custodian. 

LIABILITY,  CONTINGENT, 

what  is,  516,  note. 

what  is  not,  516,  note. 

when  rent  is,  516,  note. 

when  board  is,  516,  note. 

when  insurance  is,  516,  note. 

effect  of,  when  shown  by  answer,  634. 

See  Efficiency  of  Garnishment. 

LIABILITY  OF  DEFENDANT, 

for  intermingling  goods,  210. 

See  Confusion  of  Goods  and  Judgment. 

LIABILITY  OF  EXECUTORS, 
to  attachment,  83. 
to  garnishment,  510,  511. 

See  Administrators. 

LIABILITY  OF  FOREIGN  CORPORATIONS, 
to  attachment,  105. 

See  Corporations,  Parties. 

LIABILITY  OF  GARNISHEE, 

only  for  what  he  owes  or  holds  generally,  474. 

only  to  cause  of  action  at  law,  475. 

for  property  held  in  trust,  generally,  376,  note. 

on  contract  to  deliver  articles,  476,  note. 

by  being  in  possession  of  goods  or  chattels,  476. 

not  on  incomplete  contract,  476. 

extent  of,  as  to  time,  476. 

not  for  usurious  interest,  476,  note. 

indebtedness  or  possession  of  property  necessary  to,  generally,  476. 

not  for  choses  in  action  generally,  477. 

none,  when  assignee  of  chose  in  action,  477. 

a  judgment  is  a  debt,  478. 

for  debt  on  which  suit  is  pending,  479. 
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must  be  debt  due  or  to  become  due  absolutely,  480. 
none  on  contingent  liability,  481. 
none  on  debt  affected  by  existing  lien,  481. 

demand  must  be  capable  of  supporting  "  debt,"  or  "  indebitatus  assump- 
sit," 482. 
not  on  claim  arising  from  tort,  483. 
not  on  claim  for  unliquidated  damages,  483. 
for  possession  of  property  through  fraud,  484. 
wholly  statutory  can  not  be  aided  by  himself,  485. 
only  for  legal,  not  equitable  demands,  486. 
determined  by  location  of  property  or  debt,  490. 
none  when  corporation  casually  within  the  state,  494. 
where  a  foreign  corporation  and  both  plaintiff  and  defendant  non-resi- 
dents, 495. 
in  case  of  sole  indebtedness,  515. 
determined  by  contract  relation,  etc.,  516. 
determined  by  liability  of  defendant,  516. 

contract  must  be  legal  to  cause,  517. 

in  case  of  partnerships,  generally,  518. 

one  demand  against  one  partner,  519. 

debt  to  firm  has  priority  over  debt  to  member,  520. 

in  case  of  insolvency  of  firm,  521. 

when  a  partner  in  action  against  firm,  522. 

debtor  of  partner  in  action  against  firm,  523. 

in  case  of  joint  debtors,  524. 

when  indebtedness  joint,  524,  525. 

when  joint  debtor  dies,  528. 

as  to  surplus  when  lien  satisfied,  627,  note. 

not  twice  on  same  demand,  628. 

in  subsequent  suit  for  exemption  not  shown,  629. 

in  case  of  marriage,  529. 

in  case  of  infancy,  530. 

when  effects  held  in  trust,  531. 

money  paid  into  court,  531,  note. 

in  possession  of  trust  funds,  awaiting  performance  of  condition,  531, 
note. 

when  executor  or  administrator,  532. 

can  not  be  changed  by  amendment  of  answer,  633. 

when  a  trustee  charged  with  support  of  another,  533. 

when  effects  assigned,  534. 

none  where  effects  assigned,  535. 

assignee's  interest  will  be  protected,  536.  ♦ 

none  as  to  assigned  choses  in  action,  537. 

to  assignment  without  notice,  538. 

erroneous  judgment  no  protection,  538,  note. 

notice  of  assignment  prior  to  judgment  necessary,  539. 
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any  notice  of  assignment  sufficient  before  service,  540. 

learning  of  assignment  after  answer,  539,  note. 

answer  must  show  assignment,  541. 

assignment  for  benefit  of  creditors  not,  542. 

when  assignment  made  in  other  state,  543. 

assignment,  effect  of  assent,  544. 

assignment,  surplus  only  reached,  545. 

when  assignment  fraudulent,  546. 

when  effects  held  by  receiver,  547. 

in  case  of  agents  or  servants,  548. 

when  agent  charged  with  special  duties,  549. 

none  in  case  of  sub-agent,  550. 

must  be  privity,  both  of  contract  and  of  interest,  550. 

agent  of  corporation  casually  within  the  state,  551. 

possession  by  agent  makes  principal  liable,  552. 

when  applied  to  attorneys,  553. 

attorney  for  plaintiff  should  not  be  garnishee,  554. 

when  applied  to  employer,  555. 

when  has   lien  on  wages,  555. 

when  wages  or  salary  assigned,  556. 

when  wages  exempt  by  statute,  557. 

regarding  "wages"  of  "laborer,"  558,  559. 

must  claim  exemption  of  laborer's  wages,  560. 

exemption  of  wages  may  be  defeated  by  claim  for  necessaries,  561. 

when  evidenced  by  a  note  or  bill,  562. 

regarding  non-negotiable  instruments,  563. 

after  assignment  of  non-negotiable  instrument,  563. 

in  garnishment  cases,  546,  note. 

in  case  of  negotiable  instruments,  564. 

notes,  rule  requiring  them  to  be  due,  565. 

note  made  to  defeat  process,  565. 

notes,  rule  not  requiring  them  to  be  due,  566. 

for  paying  note  after  service,  566,  note. 

when  instrument  assigned,  567. 

when  note  indorsed,  568. 

notice  of  indorsement,  effect  on  maker,  569. 

notes  must  be  payable  in  money,  570. 

notes,  must  be  payable  in  state,  571. 

note  must  not  be  due  on  contingency,  572. 

on  note  held  as  collateral,  573. 

when  a  common  carrier,  578. 

when  funds  deposited  in  bank,  579. 

fund  in  bank  deposited  by  agent,  580. 

fund  in  bank  transferred  as  collateral,  581. 

bank  checks  drawn  before  service  presented  after,  582. 

funds  placed  in  safety  vaults,  583. 
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when  debt  secured  by  mortgage,  584. 

when  property  held  as  indemnity,  584. 

surplus  over  mortgage  can  be  reached,  585. 

when  insurance  payable  to  mortgagee,  585. 

when  purchaser  of  mortgaged  premises,  585. 

mortgage  invalid,  587. 

mortgagee  only,  when  possession  taken,  586. 

fraudulent  vendee  in  possesion,  588. 

when  a  judgment  debtor,  589. 

when  judgment  debtor  for  exempt  wages,  589. 

when  suit  pending  between  him  and  defendant,  590. 

as  to  accepted  drafts,  574. 

as  to  purchase-money  of  bill  of  exchange,  574. 

as  to  corporate  bonds,  575. 

when  custodian  of  note  or  bill,  576. 

to  judgment  paid  when  note  in  circulation,  714. 

to  assignee  of  fund,  assignment  not  shown  in  answer,  720. 

when  bailment  exists,  577. 

becomes  plaintiff's  debtor,  612. 

as  shown  by  his  answer,  634. 

continues  till  judgment  entered,  639. 

when  answer  denies  indebtedness,  641. 

never  presumed,  643. 

when  answer  shows  special  contract,  644. 

on  answer,  when  proceedings  irregular,  646. 

when  answer  shows  joint  indebtedness,  etc.,  645. 

when  he  fails  to  answer,  647. 

when  answer  unsatisfactory,  651. 

must  answer  relevant  interrogatories,  655. 

no  presumption  of,  must  be  shown,  657. 

on  scire  facias,  684. 

judgment  on  answer,  685. 

on  answer  admitting  debt,  judgment,  the  amount,  686. 

on  answer  admitting  possession  of  property,  687. 

payment  before  judgment  against  defendant,  686,  note. 

judgment,  when  note  in  circulation,  688. 

when  judgment  to  include  interest,  689. 

judgment,  indebtedness  not  yet  payable,  690. 

presumption  regarding  jointure,  691. 

to  defendant  and  another,  judgment,  693. 

judgment  discharging,  694. 

judgment  not  a  lien,  695. 

judgment,  subrogates  plaintiff  to  defendant's  rights,  696. 

to  costs,  judgment,  698. 

pending  appeal,  704. 

in  subsequent  suit,  generally,  707. 
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in  other  suits,  when  judgment  in  garnishment  void,  708. 
in  subsequent  suit,  payment  must  have  been  compulsory,  711. 
discharged  by  payment  of  fund  into  court  on  order,  712. 
See  Garnishee  and  Efficiency. 

LIABILITY  OF  GARNISHEE  IN  OTHER  SUITS, 

none  when  judgment  entered  before  notice  of  assignment,  715. 

where  judgment  without  notice  of  assignment,  716. 

judgment  no  protection  to  acceptor  of  draft,  etc.,  717. 

when  exemption  has  not  been  claimed,  718. 

when  stranger's  rights  not  shown,  719. 

where  judgment  entered  on  willful  default,  720. 

when  garnishment  pending,  721. 

where  judgment  entered  in  other  state,  722. 

when  execution  in  garnishment  may  not  be  issued,  723. 

judgment  not  conclusive  of  amount  of  debt  to  defendant,  724. 

to  defendant,  judgment  not  conclusive  of  amount  of  debt  to  defendant, 

724. 
judgment  discharging  him  no  defense  against  defendant,  725. 
none  as  to  plaintiff,  726. 

to  third  persons,  judgment  no  protection  against  suits,  when,  727. 
bought  by  third  persons,  727. 

LIABILITIES  OF  HEIRS, 
to  attachment,  83. 

See  Attachment  and  Parties. 

LIABILITY,  JOINT  OR  SEVERAL, 
attachment  of,  in  land,  57. 

See  Parties. 

LIABILITY  OF  OFFICER, 

when  affidavit  not  on  oath,  127. 

when  writ  irregular,  etc.,  127. 

arises  from  breach  of  duty,  396. 

its  extent,  400. 

in  execution  of  writ  of  attachment,  generally,  384. 

in  making  levy,  202. 

in  service  of  writ,  202. 

for  seizure  of  exempt  property,  69,  74,  388. 

service  of  writ  on  unknown  defendant,  79. 

in  seizing  property  not  defendant's,  206. 

in  delaying  levy,  206. 

for  tortious  levy,  207. 

to  plaintiff  for  releasing  levy,  207. 

for  inaccuracy  in  description  of  property  in  return,  231. 

for  surrender  of  possession,  243. 
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in  possession  of  property  is  to  both  parties,  247. 

for  lack  of  care  of  property  in  possession,  251. 

in  making  levy  upon  mingled  goods,  210. 

for  act  of  agent,  201. 

for  acts  of  deputy,  261,  note,  385,  395,  note. 

for  act  of  deputy,  not  for  unofficial  act,  385. 

for  waste,  263. 

for  use  of  attached  property,  when,  264. 

for  redelivery  of  property  to  defendant,  266. 

for  acts  of  receiptor  or  bailee,  270. 

duration  as  to  acts  of  receiptor,  271. 

for  acts  of  deputy  in  cases  of  bailment,  271. 

when  it  ceases,  as  to  receiptors,  272. 

for  insolvency  of  receiptor,  272. 

for  failure  to  retain  possession  of  property,  385. 

for  acts  of  deputies  toward  each  other,  385,  note. 

none  without  actual  seizure,  386. 

for  making  second  levy,  386. 

not  for  malice  of  plaintiff,  306. 

jointly  with  plaintiff  for  wrongful  attachment,  364. 

for  wrongful  seizure,  386. 

for  failure  to  return  property  on  dissolution,  395. 

for  seizure  on  writ  against  third  party,  387. 

to  third  person  for  wrongful  levy  on  his  property,  387. 

on  bond  for  a  levy  on  stranger's  goods,  387. 

is  created  by  wrongful  levy,  387. 

to  mortgagee  for  wrongful  levy,  387. 

for  levy  on  intermixed  goods,  387. 

to  third  person  for  second  levy,  387. 

jointly  with  second  attaching  creditor,  when,  387,  note. 

for  seizure  of  property  in  custody  of  law,  389. 

for  failure  to  levy  as  directed,  390. 

for  failure  to  remove  goods,  390. 

for  breach  of  duty  regarding  return,  391. 

for  breach  of  duty  regarding  custody,  392. 

when  perishable  property  sold,  392  note. 

for  release  of  property,  392. 

for  committing  injury  to  property,  392. 

for  property  taken  from  him,  392,  note. 

for  use  of  property,  392. 

for  act  of  bailee,  395,  note. 

for  acts  of  bailee  in  care  of  property,  392. 

for  storage  of  property,  392,  note. 

for  breach  of  duty  on  release  bond,  393. 

for  failure  to  return  money  into  court,  394. 

for  accepting  note  in  release  of  property,  394,  note. 
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for  failure  to  return  property  on  dissolution,  395. 
for  failure  to  apply  goods  on  execution,  396. 
for  surplus  after  liens  discharged,  396,  note, 
for  contempt  of  court  regarding  application  of  proceeds,  396. 
for  failure  to  account  for  proceeds  of  sale,  397. 
when  it  accrues,  for  failure  to  turn  over  proceeds,  397,  note, 
for  surplus  after  satisfaction  of  execution,  397,  note, 
for  expense  of  keeping  property,  392,  note,  398. 
See  Officers. 

LIABILITY  OF  MINISTERIAL  OFFICER, 

defense,  36,  note. 

See  Clerk  and  Officers,  Public. 

LIABILITY  OF  PARTNER, 

in  attachment  for  firm  debt,  48. 
when  joint,  48. 
as  tenant  in  common,  49. 
of  firm  for  debt  of  partner,  49. 
after  dissolution  or  insolvency,  50. 
of  surviving  partner  to  attachment,  51. 
on  bond,  when  executed  by  partners,  77,  note. 
See  Partners. 

LIABILITY  OF  PLAINTIFF, 

when  statute  not  complied  with,  8. 
for  acts  of  officer  in  making  levy,  203,  note, 
beyond  covenants  of  bond,  357. 
as  a  wrong-doer,  358. 
for  mere  wrongful  attachment,  357. 
for  wrongful  attachment  in  another  state,  366. 
for  wrongful  attachment  when  it  accrues,  366. 
for  malicious  attachment,  370. 

for  malicious  attachment,  effect  of  advice  of  counsel,  373. 
for  malicious  attachment,  when  it  accrues,  375. 
for  malicious  attachment,  limit  thereof,  377. 
effect  of  probable  cause  upon,  372. 
as  a  tort  feasor  in  making  attachment,  359. 
for  tort  though  grounds  for  attachment  exist,  360. 
in  what  form  of  action,  361. 
for  trespass  of  officer,  when,  362. 
for  act  of  officer,  not  where  malicious,  374. 
for  acts  of  his  attorney,  363. 
not  for  malicious  act  of  agent,  374. 
jointly  with  attaching  officer,  364. 
jointly  with  creditor  for  wrongful  attachment,  365. 
joint,  rule  as  to  recovery  and  satisfaction  of  torts  obtains,  366,  note. 
See  Malicious  Attachment,  Action  on  Bond. 
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in  action  on  the  bond,  183,  190. 
only  on  their  contract,  the  bond,  184. 
in  action  on  indemnity  bond,  186. 
judgment  by  confession  does  not  fix,  189. 
fixed  by  judgment  in  attachment  on  the  merits,  189. 
does  not  extend  to  counsel  fees  in  action  on  bond,  190. 
on  official  bond  for  tortious  levy   207. 
to  action  redelivery  bond,  201,  292,  294. 
extent  of,  in  action  on  redelivery  bond,  301. 
on  bond  to  pay  judgment,  when  it  begins,  305. 
on  bond  to  pay  judgment,  not  affected  hy  appeal,  306. 
on  intervener's  bond,  434. 
on  sheriff's  bond,  for  wrongful  levy,  384,  386. 
for  levy  on  stranger's  property,  387. 
for  seizure  of  exempt  property,  388. 
after  paying  fine,  396,  note. 

on  bond  to  dissolve  garnishment  judgment,  697. 
See  Sureties. 

LIABILITY  OF  RECEIPTOR, 
to  action  on  receipt,  274. 
not  dependent  upon  possession,  274. 
when  property  perishes,  275. 
terminated  by  dissolution  of  attachment,  275. 
terminated  by  surrender  on  demand,  277. 
not  terminated  by  defendant's  insolvency,  274,  note, 
not  enlarged  by  his  taking  indemnity,  275. 
See  Receiptor. 

LIABILITY  OF  STOCKHOLDERS, 
to  attachment,  84. 

See  Levy  on  Stock  of  Corporation. 

LIABILITY  OF  STRANGER, 

for  intermingling  goods,  210. 

See  Trespass. 

LIEN, 

the  purpose  of  attachment,  3. 

notice  of,  by  suit  pending,  10. 

by  attachment,  a  qualified  one,  10. 

by  attachment,  a  contingent  one,  10. 

by  attachment,  merges  into  judgment,  10. 

created  by  attachment  merged  into  judgment,  10. 

creation  of  the  purpose  of  attachment,  10. 

to  defeat  attachment  must  be  enforcible  at  law,  24. 

will  not  defeat  attachment  when  valueless,  24. 
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of  laborers  enforcible  by  special  attachment,  25. 

of  landlord,  enforcible  by  special  attachment,  25. 

of  vendor,  will  defeat  attachment,  when,  2-4. 

by  mortgage  enforced  by  attachment,  where,  24. 

by  mortgage  or  pledge,  will  defeat  attachment,  24. 

will  not  defeat  attachment  for  unsecured  balance,  24. 

of  attachment,  when  it  begins,  28. 

of  landlord,  enforced  by  special  attachment,  32. 

of  agent,  will  defeat  attachment,  when,  33. 

on  crops  by  landlord,  not  attachable,  at  suit  of  another,  32. 

on  chattels  will  defeat  attachment,  38. 

of  bailee  will  defeat  attachment,  41. 

of  warehouse  men,  prior  to  attachment,  40. 

for  freight,  prior  to  attachment,  40,  note. 

of  mortgage,  waiver  of  permits  attachment,  43. 

of  mortgagee  will  defeat  attachment,  43. 

of  pledgee,  in  possession,  will  defeat  attachment,  42. 

for  purchase  price,  precedes  attachment,  44,  note. 

satisfaction  of,  before  attachment  of  land,  59. 

of  attachment  on  partnership  property,  for  debt  of  one,  49. 

created  by  garnishment,  prior  to  attachment,  46. 

creation  of,  only  by  attachment  of  land,  52. 

of  attachment  on  land,  extent  of,  52. 

of  attachment  on  land  previously  conveyed,  53. 

of  attachment,  when  it  takes  effect,  on  land  previously  conveyed,  53. 

of  attachment  created  on  equity  of  redemption,  59. 

perfection  of  by  judgment  in  attachment  of  land,  52. 

of  attachment  on  land  dissolved  by  death  of  defendant,  52. 

of  attachment  on  land,  how  released,  52. 

of  attachment  perfected  only  by  sale  under  execution,  64. 

of  attachment,  none  where  stockholders  only  defendants,  84. 

of  landlord,  attachment  to  enforce,  149,  note. 

of  attachment,  how  created,  191,  199. 

of  attachment  not  created  by  writ,  199. 

of  attachment,  when  levy  will  not  create,  200. 

of  attachment  created  by  levy,  200. 

of  attachment  merged  into  judgment,  205. 

in  case  of  receivership,  205,  note. 

of  attachment  created  and  continued  by  possession  of  property,  207. 

of  attachment,  when  created  by  levy  without  possession,  207,  note. 

of  attachment  dates  from  time  possession  taken,  207. 

abandonment  of,  when  keeper  of  property  departs,  207,  note. 

abandonment  of,  surrender  of  possession  through  trickery,  is  not,  207. 

property  subject  to,  levy  upon,  212. 

created  by  levy  on  mortgaged  property,  212. 

when  created  on  land,  214. 
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property  subject  to  plaintiff  in  attachment  may  redeem,  214. 

on  land,  filing  copy  with  register  of  deeds,  necessary  to,  219. 

return  of  the  writ  necessary  to  create,  223. 

not  destroyed  by  delay  in  making  return,  228. 

when  may  be  filed  nunc  pro  tunc,  228. 

date  of  levy,  time  of  creation,  230. 

not  created  unless  return  complies. with  statute,  231. 

terminated  by  abandonment,  256. 

not  lost  by  enforced  abandonment,  259. 

proof  of,  judgment  admissible  to  show  amount  of,  261. 

of  officer,  for  costs  and  expenses,  263. 

of  attachment,  not  relinquished  in  case  of  receiptor,  265. 

of  mortgagee,  can  not  be  affected  by  sale  of  attached  property,  269. 

of  attachment,  can  not  be  affected  by  sale  of  property,  269. 

of  attachment,  keeper  can  not  dispute  validity  of,  269. 

dissolved  by  bond  to  pay  judgment,  286. 

how  affected  by  bond  to  pay  judgment,  302. 

bond  to  pay  judgment,  releases,  304. 

LIEN  OF  ATTACHMENT, 

generally,  313. 
character  and  effect  of,  313. 
inchoate  attachment  creates,  313. 
controlled  by  plaintiff,  313. 
not  created  till  levy  made,  314. 

priority  of,  mortgage  while  writ  in  hands  of  officer,  314. 
acquired  while  writ  in  hands  of  officer,  314. 
fixed  by  judgment,  314. 
effect  of,  in  Kansas,  314,  note, 
how  created  in  Kentucky,  314,  note. 
in  chancery  in  Virginia,  314,  note, 
not  affected  by  subsequent  statute,  314. 
created  by  levy  on  groundless  writ,  314. 
on  land,  how  created  and  made,  315,  note, 
on  real  estate  created  by" levy,  315. 
priority  of,  on  land,  over  other  rights,  315. 
on  land,  when  prior  to  homestead,  315,  note, 
on  land,  not  affected  by  clerical  error,  315. 
on  land,  not  affected  by  delay  in  filing  return,  315. 
extends  only  to  property  levied  upon,  316. 
upon  stock  and  dividend,  316. 
upon  rents  and  profits,  316. 

by  service  upon  railway  company  in  Kentucky,  316,  note, 
perfection  of,  by  judgment,  limitation,  316. 
affected  by  prior  fraud,  318. 
Att.  95 


1504  INDEX. 

\\_Beferences  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.'] 
LIEN  OF  ATTACHMENT—  Continued. 

of  first  levy,  is  not  exclusive  of  second,  when,  319. 
not  affected  by  subsequent  alienation,  319. 
a  sufficient  interest  to  contest  fraud,  320. 
how  created  on  chattels  mortgaged,  320,  note, 
may  be  protected  by  removing  adverse  claims,  321. 
not  affected  by  appointment  of  trustee  or  receiver,  322. 
destroyed  only  by  dissolution  of  attachment,  322. 
on  crops  arises  upon  contract  and  not  from  levy,  322,  note. 
revived  by  setting  aside  judgment  in  nonsuit,  322. 
publication  necessary  to  where  no  personal  service,  322. 
how  defeated,  322. 

merged  into  judgment  for  the  plaintiff,  323. 
must  exist  or  judgment  will  not  relate  back,  323. 
enforced  by  execution  on  judgment,  323. 
not  created  by  judgment,  but  by  levy,  323. 
not  released  by  appeal  from  judgment,  323. 

discharged  in  Indiana  unless  special  judgment  of  sale,  323,  note. 
in  Tennessee,  not  perfected  without  special  judgment,  323,  note, 
not  lost  in  Montana  by  general  judgment,  323,  note, 
duration  of,  in  California,  323,  note. 
continued  by  appeal  from  judgment  for  defendant,  324. 
protection  of,  by  demand  on  judgment,  325. 
demand  on  judgment  necessary  to  protect,  325. 
lost  by  failure  to  sue  out  execution,  325. 
operative  until  dissolved,  326. 
revival  of,  334,  note. 

revival  of,  not  in  Iowa  by  setting  aside  nonsuit,  334,  note, 
revival  of,  in  Connecticut  by  setting  aside  judgment  at  term,  334,  note, 
the  levy  creates,  387. 

continued  by  reversal  of  order  dissolving  attachment,  355. 
perfecting  by  redemption  of  mortgage,  410,  note, 
necessary  before  one  can  test  prior  attachment,  411. 
of  mortgage  prior  to  attachment,  412. 
only  on  surplus  of  pledged  property,  412. 
not  affected  by  subsequent  proceedings  in  chancery,  415. 
effect  of  bankruptcy  proceedings  upon,  424,  note. 
on  property  controlled  by  administrator,  425. 
perfection  of,  by  special  judgment,  451. 
not  greater  than  amount  named  in  affidavit,  404. 
not  affected  by  garnishment,  generally,  612. 
See  Liens. 

LIEN  OF  ATTACHMENT,  DISSOLUTION  OF, 

generally,  326. 

by  giving  security,  327. 

by  refusing  security  offered,  327. 
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LIEN  OF  ATTACHMENT,  DISSOLUTION  OF—  Continued. 

by  sale  of  perishable  property,  327. 

by  substitution  of  parties,  330. 

by  insolvency  or  bankruptcy  of  debtor,  when,  331. 

in  federal  court,  rule,  331. 

by  death  of  defendant,  when,  332. 

by  judgment  for  defendant,  333. 

by  appeal  or  writ  of  error,  333. 

by  judgment  of  nonsuit  or  excessive  judgment,  334. 

by  personal  judgment  alone  for  plaintiff,  335. 

by  not  including  portion  in  order  of  sale,  335. 

by  failure  to  demand  property  within  statutory  time,  336. 

by  failure  to  sell  as  per  statute,  337. 

because  of  irregularities,  generally,  338. 

for  insufficiency  of  affidavit,  339. 

for  insufficient  bond,  340. 

for  insufficient  writ,  341. 

for  insufficient  service,  342. 

for  insufficient  return,  342. 

for  want  of  statutory  grounds,  348. 

alteration  of  writ,  328. 

delivering  property  to  debtor,  329. 

See  Dissolution  of  Attachment 

LIEN  OF  ATTACHMENT,  LIMITATION  OF, 

extends  only  to  property  levied  upon,  316. 
to  amount  averred  in  affidavit  and  writ,  317. 
to  debtor's  right  in  the  property,  318. 
measured  by  debtor's  right  in  property,  318. 
measured  by  defendant's  title,  318. 

LIEN  OF  ATTACHMENT,  PRIORITY  OF, 

generally,  323. 

not  affected  by  omission  to  sign  return,  236,  note. 

abandonment  of  first  lets  in  second,  260. 

over  fraudulent  conveyance,  319. 

over  subsequent  alienation,  319. 

may  be  perfected  by  discharging  other  liens,  321. 

in  case  of  fraud,  410. 

when  attachments  are  simultaneous,  409. 

fractions  of  a  day  considered,  when,  409. 

postponed  by  fraud,  410. 

junior  attaching  creditors,  remedies,  411. 

over  other  processes  and  deeds,  412. 

over  judgment  lien,  when,  413. 

over  execution,  when,  414. 

over  chancery  process,  when,  415. 
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LIEN  OF  ATTACHMENT,  PRIORITY  OF—  Continued. 

over  distress  warrant,  when,  416. 

over  unrecorded  deed,  417. 

over  unacknowledged  deed,  417,  note. 

over  unrecorded  mortgage,  418. 

none,  unless  attachment  valid,  418. 

over  transfer  of  corporate  stock,  419. 

over  incomplete  sale  of  chattel,  420. 

as  affected  by  stoppage  in  transitu,  420. 

over  subsequent  purchaser's  title,  421. 

none,  unless  attachment  valid,  421. 

over  trustee's  interest,  when,  422. 

over  assignee's  title,  423. 

over  receiver's  interest,  when,  424. 

over  deal  of  distributee  or  legatee,  425. 

generally,  401. 

not  favored,  402. 

none  at  same  term  of  court  where,  403. 

general  rules,  404. 

levy  must  be  actual  to  make,  404,  note. 

revival  of  attachment  dissolved  gives  priority,  404,  note. 

mere  irregularities  will  not  defeat,  404,  note. 

exceptions  to  the  rule,  404. 

if  lost,  can  not  be  restored  by  amendment,  406. 

what  amendment  destroys,  406. 

amended  irregularity  preserves,  406. 

stay  of  proceedings  preserves,  407. 

in  successive  levies,  rule,  408. 

as  to  surplus  in  officer's  hands,  408,  note. 

when  levies  made  by  deputies,  rule,  408. 

on  land,  408. 

See  Priorities. 

LIEN  OF  ATTORNEY, 

priority  of,  when  both  land  and  chattels  seized  on  different  writs,  408, 
note. 

See  Attorneys. 

LIEN  OF  DISTRESS  WARRANT, 
prior  to  attachment,  when,  416. 

See  Priorities. 

LIEN  OF  EXECUTION, 

prior  to  attachment,  when,  414. 

See  Priorities  and  Execution. 

LIEN,  EXISTING, 

precludes  garnishment,  481. 

See  Liens  and  Garnishment. 
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LIEN  OF  GARNISHMENT, 

differs  from  attachment,  in  what,  467. 
none  in  strict  sense  of  the  word,  487. 
nominal  only,  613. 
when  a  judgment  becomes,  695. 
judgment  in,  is  not,  695. 

See  Judgment  and  Garnishment. 

LIEN  OF  JUDGMENT, 

prior  to  attachment,  when,  413. 

See  Judgment  and  Priorities. 

LIEN  OF  LABORERS, 

priority  to  garnishment,  614. 
protected  by  intervention,  where,  427. 

See  Priorities  and  Intervention. 

LIEN  OF  LANDLORD, 

prior  to  attachment,  when,  416. 

See  Priorities. 

LIEN  BY  MORTGAGE, 

effect  upon  garnishment,  generally,  584. 

must  be  power  to  sell,  to  defeat  garnishment,  585,  note. 

must  be  prior  to  defeat  garnishment,  585,  note. 

must  be  a  legal  one  to  defeat  garnishment,  585,  note. 

must  not  be  ignored  by  judgment,  453. 

protected  by  intervention,  427. 

See  Mortgage. 

LIEN  OF  VENDOR, 

prior  to  attachment,  when,  420. 

See  Priorities. 

LIEN  ON  WAGES, 

effect  upon  garnishment,  555. 

See  Wages,  Exemption. 

LIMITATION  OF  ACTION, 

against  plaintiff  for  acts  of  officer,  362. 

LIMITATION  OF  LIEN, 

extends  only  to  property  levied  upon,  316. 
measured  by  debtor's  right  in  property,  318. 

See  Lien  of  Attachment,  Limitation  of. 

LIMITATION  OF  POWER, 

of  officer  in  execution  of  writ,  384. 

See  Levy,  Officer. 
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LIQUORS,  INTOXICATING, 
when,  only,  attachable,  28. 

money  owing  for,  can  not  be  garnished,  why,  517. 

answer  showing  debt  for,  will  not  support  judgment  in  garnishment,  640. 
See  Intoxicating  Liquors. 
LIVE  STOCK, 

liability  for  feed  of,  262,  note. 

See  Liability  of  Officer,  also  Animals.  " 

LIVERY  STABLE-KEEPER, 

when  may  be  a  garnishee,  577,  note. 

See  Garnishment. 
LOCAL  ACTION, 

attachment  is,  193. 
suit  for  wrongful  attachment  is,  360. 
effect  upon  jurisdiction  in  garnishment,  490. 
See  Action. 

LOCATION  OF  PROPERTY  OR  DEBT, 

determines  jurisdiction  in  garnishment,  490. 
within  jurisdiction  necessary  to  garnishment,  476. 
See  Jurisdiction,  Situs  of  Debt. 

LOCOMOTIVE  ENGINE, 

personal  property,  and  may  be  attached  by  seizure,  29. 
See  Levy. 
LOG  LIEN, 

attachment  under,  priority  of,  405. 

See  Priorities 
LONDON  CUSTOM, 
generally,  1. 

the  model  of  the  American  attachment  law,  12. 
as  applied  to  attorneys,  553. 
regarding  garnishment,  465. 
regarding  answer  of  garnishee,  617. 

See  Nature  of  Attachment  and  Origin. 

LOSS  OF  PROPERTY, 

liability  of  officer  for,  252. 
liability  of  receiptor  for,  275. 

See  Liability. 
LOSS  OF  CREDIT, 

where  recoverable  as  damages  in  action  on  bond,  190. 
and  damage  to  business,  when  recoverable  in  action  for  malicious  at- 
tachment, 379. 

See  Damages,  Exemplary. 
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LOSS  OF  PROPERTY, 

liability  of  officer  for,  385. 

See  Officer,  Liability  of. 

LOSSES  RECOVERABLE, 
in  action  on  bond,  190. 

See  Bond,  Action  on,  and  Judgment. 

LOST  AFFIDAVIT, 

facts  may  be  proved,  152. 

in  garnishment,  effect  of,  592. 

See  Affidavit. 

LOST  ATTACHMENT  BOND, 
action  on,  183. 

See  Bond. 

LOST  TRUNK, 

of  wife,  carrier  not  liable  to  attachment  by  creditor  of  husband,  28, 
note. 

See  Common  Carriers. 

LOST  WRIT, 

proceedings  in  case  of,  222. 

See  Writ. 

LOTS, 

attachment  or  land  when  subdivided  into,  219,  note. 
See  Land,  Attachment  of. 

LUMBER, 

when  exempt  from  attachment,  71. 

See  Exempt  Property. 

LUNATICS, 

as  defendants  in  attachment,  79. 

See  Parties. 

M 

MACHINERY, 

attachable,  when,  60. 
levy  upon,  209 

See  Levy. 

MAIL  COACH, 

exempt  from  attachment,  70. 

See  Exempt  Property. 
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MAILING  NOTICES, 
generally,  219. 
when  required  to  complete  levy,  219,  note. 

MAKER  OF  NOTE, 

as  a  garnishee,  564. 

See  Garnishee  and  Efficiency. 

MAKING  UP  ISSUE, 

on  answer  in  garnishment,  651. 

See  Issue. 
MALICE, 

in  suing  out  attachment,  suit  for,  182. 

officer  not  liable  for,  when  his  acts  not  affected  by  it,  386. 

unnecessary,  to  action  on  bond,  184. 

unnecessary,  in  action  for  actual  damages,  358. 

unnecessary,  in  action  for  mere  wrongful  attachment,  359. 

immaterial,  in  action  for  mere  wrongful  attachment,  369. 

the  gist  of  the  action  for  malicious  attachment,  371. 

to  be  coupled  with  want  of  probable  cause,  372. 

proof  of,  how  made  in  action  for  malicious  attachment,  372. 

not  an  inference  of  law,  372. 

is  a  question  of  fact,  373. 

want  of,  probable  cause,  effect  of  advice  of  counsel,  373. 

action  for,  pleadings,  376. 

negation  of,  as  defense  to  action  for  malicious  attachment,  382. 

not  presumed  against  sureties  on  bond,  186. 

how  disproved,  188. 

See  Malicious  Attachment. 

MALICIOUS  ATTACHMENT, 

for  injurious  attachment,  182. 
resembles  malicious  prosecution,  373. 
liability  of  plaintiff  for,  370. 
what  sufficient  to  sustain,  372. 
intent  to  injure  necessary  to  recovery,  188. 
redress  for  on  bond,  153. 
action  on  bond  for,  not  the  only  one,  182. 
action  for,  want  of  probable  cause  necessary,  371. 
action  for,  when  to  be  begun,  375. 
action  for,  damages  recoverable  in,  377. 

action  for,  when  damage  to  business  and  loss  of  credit  recoverable,  379. 
action  for,  advice  of  counsel  as  affecting  malice,  373. 
action  for,  what  may  be  shown  in  defense,  380. 

action  for,  defense  that  attachment  was  not  without  probable  cause,  381. 
action  for,  defense,  that  attachment  was  not  maliciously  issued,  382. 
action  for,  proof  in  mitigation  of  damages,  383. 
action  for,  when  costs  and  attorney's  fees  recoverable,  378. 
See,  also,  Wrongful  Attachment. 
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MALICIOUS    PROSECUTION, 

recourse  on  attachment  bond,  153. 

See  Malicious  Attachment. 

MALFEASANCE  OF  OFFICER, 

measure  of  damages  in,  400. 

See  Officers  and  Damages. 

MANUAL  DELIVERY, 

attachment  of  property  susceptible  of,  208,  209. 
See  Levy. 

MANUFACTURER'S  LIEN, 

prior  to  attachment,  41. 

See  Liens  and  Priorities. 

MANUFACTURER'S  POSSESSION, 
will  defeat  attachment,  when,  35. 

See  Possession  of  Property. 

MARRIAGE, 

effect  upon  garnishment,  529. 

fraudulent  assignment  to  wife  in  garnishment,  614,  note, 
effect  upon  garnishment,  548,  note, 
garnishment  of  wages  in  case  of,  555,  note, 
garnishment  of  fund  in  bank,  579. 
effect  upon  garnishment  of  maker  of  note,  564,  note. 
See  Wife,  Husband  and  Wife. 

MARRIAGE  SETTLEMENT, 

land  conveyed  in,  attachable,  when,  58. 

See  Demand  and  Fraud. 

MARRIED   WOMEN, 

as  defendants  in  attachment,  79. 
when  contract  by,  will  not  support  attacbment,  14. 
debt  owing  to,  can  not  be  attached  in  suit  against  husband,  28,  note- 
equities  in  land  attachable,  when,  58. 
when  may  join  with  husband  as  plaintiff,  12,  note. 
See  Husband  and  Wife  and  Wife. 

MASTER   IN  CHANCERY, 

property  in  possession  of,  is  in  custody  of  law,  46. 
See  Custodia  Legis. 

MATURITY  OF  DEBT, 

judgment  in  garnishment  before,  690. 
continuance  of  garnishment  for,  515,  note. 
See  Debt  not  Due. 
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MAXIM, 

"  first  in  diligence  or  time  is  first  in  right,"  applied  to  attachment,  417. 

MEANS  OF  KNOWLEDGE, 

must  be  shown  in  affidavit,  129. 

See  Averments  and  Affidavit. 

MEASURE  OF  DAMAGES, 

in  action  on  bond,  182,  188,  190. 

in  action  on  bond,  when  value  of  property  is,  190. 

in  action  on  redelivery  bond,  290,  note,  300,  301. 

in  action  on  bond  to  pay  judgment,  312. 

in  action  on  intervener's  bond,  434. 

in  action  for  mere  wrongful  attachment,  368,  369. 

in  action  for  malicious  attachment,  377. 

in  action  against  receiptor,  284. 

in  action  against  officer,  400. 

in  action  against  officer  for  failure  to  apply  goods  on  execution,  396, 

note, 
in  loss  of  property  by  officer's  neglect,  252. 
on  trial  of  intervention,  440. 
second  attachment,  395,  note. 

MECHANICS, 

when  entitled  to  tools,  69. 

See  Exemptions. 

MECHANICS'  LIENS, 

priority  to  garnishment,  614. 

See  Priorities  and  Liens. 

MECHANICS'  TOOLS, 

exempt  from  attachment,  69. 

See  Exemptions. 
MERCHANTS'  SIGNS, 

levy  upon,  how  made,  208. 

See  Levy,  Exemption. 
MERGER, 

of  lien  into  judgment  for  plaintiff,  323. 

of  attachment  lien  into  judgment,  10,  205,  452,  note. 

into  judgment,  prevented  by  appeal,  324. 

MERITS,  AFFIDAVIT  OF, 

when  required  in  attachment  case,  443. 
See  Affidavit. 
MERITS,  PLEA  TO, 

by  defendant,  effect  on  garnishment,  610. 
See  Plea. 
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MILITARY  PROPERTY, 

exempt  from  attachment,  70. 

See  Exemptions. 

MINORS, 

real  estate  of,  not  attachable,  53. 
garnishment,  in  cases  of,  530. 
guardian  of,  when  may  be  garnishee,  513. 
wages  of,  can  not  be  garnished,  when,  555. 
See  Guardians. 
MISFEASANCE, 

of  officer,  measure  of  damages  in,  400. 
of  deputy  officer,  liability j^for,  385. 

See  Officers. 

MISJOINDER  OF  GARNISHEES, 
plea  in  abatement  for,  525. 

See  Abatement  and  Pleas. 

MISNOMER, 

an  irregularity  waived  by  appearance,  221,  note. 

in  bond  to  release,  effect,  287. 

in  writ,  amendable,  197. 

in  writ,  correction  after  levy,  196. 

in  writ  of  garnishment,  603. 

MISSPELLING, 

of  parties,  names  in  affidavit,  correction,  131. 
See  Amendment. 
MISREPRESENTATION, 

and  fraud,  effect  upon  attachment  lien,  318. 

See  Fraud  and  Priorities. 

MISTAKES  AND  IRREGULARITIES, 

in  redelivery  bond,  effect  of,  287. 

in  answer  of  garnishee,  amendment  of,  633. 

in  writ,  when  not  prejudicial,  corrected  by  amendment,  196. 

in  return,  corrected  by  amendment,  238. 

who  may  move  for  dissolution  because  of,  344. 

MITIGATION  OF  DAMAGES, 

in  action  on  bond,  188. 
evidence,  in  action  on  bond,  190. 

what  may  be  shown  in  action  for  malicious  attachment,  383. 
what  may  be  shown  in  action  against  receiptor,  283. 
by  officer,  in  action  by  third  person,  399,  note, 
right  to  attach,  can  not  be  shown  in,  190. 
See  Defense  and  Evidence. 
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MIXING  GOODS, 

liability  of  parties  concerning,  210. 

See  Intermingled  Goods. 

MOIETY, 

of  one  partner  attachable  in  property  of  firm,  49,  note. 

attachment  of  in  land,  57. 

of  tenant  in  common,  attachable,  82. 

garnishment  in  cases  of,  548,  note. 

See  Attachment,  Efficiency. 

MONEY, 

in  specie,  personal  property,  and  may  be  attached,  30. 
in  bank,  when  exempt  from  attachment,  71. 
deposited  in  banks,  when  in  fraud  of  creditors,  118. 
in  custody  of  law  can  not  be  attached,  46. 
received  from  exempt  property,  71,  note, 
received  from  homestead,  exempt  from  attachment,  71. 
in  bank,  garnishment  of,  579. 
in  bank  deposited  by  agent,  garnishment  of,  580. 
surplus  in  hands  of  officer  may  be  garnished,  507. 
deposited  in  name  of  officer,  may  be  garnished,  when,  509. 
in  possession  of  officer  can  not  be  garnished,  505. 
received  on  redemption  can  not  be  garnished  in  sheriff's  hands,  505. 
return  of  into  court,  liability  of  officer  regarding,  394. 
paid  into  court,  garnishment  of,  531,  note, 
held  in  trust,  garnishment  in  case  of,  531. 
held  on  indefinite  trust  may  be  garnished,  531,  note, 
when  a  gift,  not  an  indebtedness  subject  to  garnishment,  515,  note, 
received  as  pension,  garnishment  in  case  of,  529,  note, 
judgment,  when  can  not  be  entered  in  garnishment,  662. 

See  Levy. 

MONEY  DEMAND, 

what  is  within  the  meaning  of  the  statute,  15. 
a  breach  of  warranty  is,  15,  note. 
when  breach  of  contract  to  marry  is,  18. 
liability  for  stolen  bank  notes  is  not,  16. 
mutual  debits  and  credits  are  not,  16. 
a  penalty  is  not,  15. 
defaulted  bonds  are  not,  15. 

penalty  in  bail  bond,  not  within  the  meaning  of  the  statute,  26. 
See  Demand  Necessary. 

MORTGAGE, 

the  giving  not  alone  sufficient  ground  for  attachment,  122. 
enforced  by  attachment,  where,  24. 
when  valueless,  attachment  will  lie,  24. 
fraudulent,  what  is,  as  ground  for  attachment,  122. 
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MORTGAGE—  Continued. 

for  part  of  debt  will  not  defeat  attachment  of  balance,  24. 

property,  levy  upon,  212. 

property,  surplus  only  can  be  reached,  412. 

redemption  of,  attaching  creditor  may  make,  410,  note. 

right  of  property  under  tested  by  attachment,  320,  note. 

construed  by  mortgagor  and  mortgagee,  586,  note. 

unrecorded,  effect  upon  attachment  lien,  418. 

notice  of,  effect  on  attachment  lien,  418. 

void,  garnishment  in  case  of,  587. 

must  be  disclosed  by  garnishee's  answer,  627. 

on  stock  of  corporation,  effect  on  garnishment,  498. 
See  also  Pledge. 
MORTGAGEE, 

levy  on  property  in  possession  of,  212. 

interest  in  land,  attachable  when,  60. 

right  of  property  tested  by  attachment,  320,  note. 

may  maintain  attachment,  when,  43. 

may  move  to  quash  attachment,  344. 

may  protect  lien  by  intervention,  427. 

may  maintain  action  against  officer  for  wrongful  levy,  387. 

priority  over  garnishment,  614. 

as  garnishee,  only  when  possession  taken,  586. 

as  garnishee,  to  surplus,  585. 

See  Attachment  and  Efficiency. 
MORTGAGE  LIEN, 

defeats  attachment,  24. 

will  defeat  attachment,  when,  38. 

enforcible  only  in  equity  will  not  defeat  attachment,  24. 

prior  to  attachment,  412. 

acquired  while  writ  in  hands  of  officer,  314. 

can  not  be  affected  by  sale  of  attached  property,  269. 

divested  by  fraud,  36. 

effect  upon  garnishment,  generally,  584. 

must  be  prior  to  defeat  garnishment,  585,  note. 

must  be  a  legal  one  to  defeat  garnishment,  585,  note. 

must  be  power  to  sell,  to  defeat  garnishment,  585,  note. 

must  not  be  ignored  by  judgment,  453. 

See  Lien  and  Priority. 
MORTGAGOR'S  INTEREST, 

levy  upon,  212. 

in  land,  attachable  when,  59. 

See  Demand  and  Attachment. 
MORTGAGEE'S  LIEN, 

will  defeat  attachment,  43. 

See  Mortgage  Lien. 
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MORTGAGEE'S  SELECTION, 

of  confused  goods  in  attachment,  418,  note. 
See  Exemption. 

MOTION  FOR  ACKNOWLEDGMENT  OF  BOND 

by  sureties,  303. 

See  Bond. 

MOTION  IN  ARREST  OF  JUDGMENT, 
for  want  of  affidavit,  127,  note. 

See  Dissolution. 

MOTION  TO  DISMISS 

intervention,  429,  note. 

See  Dissolution. 

MOTION  FOR  INTERPLEA, 
who  may  make,  672. 

See  Interplea  and  Intervention. 

MOTION  FOR  JUDGMENT, 

on  answer,  in  nature  of  demurrer  to  evidence,  685. 
See  Judgment  on  Answer  and  Answer. 

MOTION  FOR  LEAVE  TO  AMEND, 
when  must  be  made,  152. 
affidavit,  when  proper,  152. 
amount  of  bond,  166. 
writ,  197,  note. 

who  may  make  for  answer,  661. 
*  See  Amendment. 

MOTION  FOR  BETTER  BOND, 

by  supplying  better  bond,  173. 

MOTION  FOR  NEW  TRIAL, 

review  of  garnishment  by,  699. 
intervention  on,  428,  note. 

See  New  Trial. 

MOTION  TO  QUASH  ATTACHMENT  WRIT, 

who  may  make,  134,  344,  345,  350. 

by  intervening  claimant,  429,  note. 

a  stranger  can  not  procure,  137. 

waiver  of  right  to  make,  345. 

when  to  make,  345,  351. 

because  of  irregularities,  who  may  entertain  it,  343. 

for  want  of  sufficient  affidavit,  131,  132,  139. 

for  error  in  affidavit,  plaintiff  can  not  amend,  when,  139. 
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MOTION  TO  QUASH  ATTACHMENT  WRIT—  Continued. 

for  want  of  affidavit,  127,  note. 

for  variance  in  affidavit,  134. 

affidavit  made  by  agent,  129,  note. 

for  want  of  affidavit  or  bond  in  Texas,  349,  note. 

because  affidavit  does  not  show  indebtedness,  133. 

lack  of  averment  of  amount  due  in  affidavit,  136,  note. 

for  insufficient  averment  in  affidavit,  147. 

for  failure  to  aver  grounds  for  attachment,  142. 

for  insufficient  averment  of  "removal,"  149. 

amendment  of  affidavit  upon,  152. 

for  want  of  statutory  grounds,  348. 

on  grounds  of  removal,  108. 

because  defendant  is  a  "resident,"  148. 

for  want  of  grounds  in  Michigan,  349,  note. 

for  want  of  bond,  154. 

for  want  of  sureties  on  bond,  173. 

for  failure  to  lilo  bond,  154. 

for  irregularity  in  form  of  bond,  161,  note. 

because  bond  signed  by  attorney  not  proper,  170. 

for  insufficient  penary  in  bond,  166. 

when  must  be  made  for  insufficient  bond,  177. 

for  insufficient  bond  Strang;  r  can  not  make,  177. 

will  be  sustained  when  bond  not  amended,  179. 

not  proper  to  increase  penalty  in  bond,  166. 

for  insufficient  bond,  plea  in  abatement,  why,  170. 

amended  bond  may  be  filed  on  in  Missouri,  170,  note. 

for  defects  in  writ  of  garnishment,  605. 

because  too  great  amount  stated  in  writ,  196. 

for  lapse  of  time  in  issuance  of  writ,  128. 

for  want  of  clerk's  signature,  196. 

because  of  trespass  in  making  levy,  207. 

because  levy  made  on  Sunday,  205. 

not  proper  for  excessive  seizure,  206. 

denial  of  grounds,  how  made,  349. 

essentials  of,  347. 

notice  of,  346. 

brings  irregularities  in  affidavit  to  the  attention  of  the  court,  152. 

trial  of  issues  on,  352. 

limit  of  the  issue  on  trial  of,  353. 

continuance  of  hearing,  343. 

exemption  may  be  shown  to  support,  116,  note. 

opposition  to,  86,  347. 

affidavit  in  defense,  not  absconding,  88. 

evidence,  burden  of  proof,  353. 

judgment  sustaining,  354. 

reversal  of  order  sustaining,  355. 
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MOTION  TO  QUASH  ATTACHMENT  WRIT—  Continued. 

how  affected  by  bond  to  redeliver,  288. 
not  a  waiver  to  objections  to  service,  221. 
reversal  of  order  sustaining,  355. 
discharged  by  bond  to  pay  judgment,  304. 
part  of  the  record  in  Iowa,  355,  note, 
garnishment,  when  proper,  491,  note. 

MOTION  TO  QUASH  SUMMONS, 

if  allowed,  dissolves  attachment,  216. 

MOTION  TO  SET  ASIDE  DEFAULT, 

in  garnishment,  683,  note. 

See  Review. 

MOTION  TO  SET  ASIDE  SALE, 

on  attachment,  when  will  be  granted,  455. 
See  Sale. 

MOTIVE  AND  PROBABLE  CAUSE, 

immaterial  as  to  sureties  on  bond,  188. 

See  Bond,  Sureties  on. 

MUNICIPAL  CORFJRATION, 

as  plaintiffs  in  attachment,  78. 

officers  of,  as  defendants  in  attachment,  84. 

officer  of,  may  execute  bond  for  attachment,  171. 

officer  of,  may  sign  bond  for,  174. 

bond  for,  in  attachment,  171. 

property  in  possession  of,  not  attachable,  when,  84. 

can  not  be  a  garnishee,  492,  500,  503. 

may  be  garnishee  in  Montana,  500. 

may  waive  exemption  to  garnishment,  when,  502. 

answer  of,  when  garnishee,  620,  note. 

debtor  of,  may  be  garnishee,  504. 

N 

NAME, 

of  partner  should  be  recited  in  affidavit,  131. 

amendment  of,  when  it  dissolves  attachment  lien,  330,  note. 

of  party,  change  in  dissolves  attachment,  330. 

of  parties,  amendment  of,  in  affidavit,  152. 

of  parties,  necessary  in  declaration,  441,  note. 

of  the  parties,  requisite  to  the  writ,  196. 

fictitious,  in  writ  of  attachment,  196. 

of  parties  in  writ,  amendment  of,  197. 

in  writ,  clerical  error  in,  amendable  after  levy,  196. 
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of  member  of  firm  may  be  added  without  destroying  lien,  406,  note, 
of  garnishee  in  affidavit  for  writ,  594. 

of  corporation  must  appear  in  writ  of  garnishment,  603,  note, 
of  defendant,  required  in  writ  of  garnishment,  603. 
when  will  not  identify  in  writ  of  garnishment,  603. 
See  Amendment  and  Parties. 

NATIONAL  BANKS. 

See  Banks  and  Efficiency  of  Garnishment  in  Case  of. 

NATURE   OF  ATTACHMENT, 
generally,  2. 
a  suit,  4,  note,  2. 
twofold,  4. 

when  no  personal  service,  5. 
is  strictly  a  legal  remedy,  7. 
to  compel  appearance,  2. 
wholly  statutory,  8. 
in  derogation  of  the  common  law,  8. 
similar  in  all  states,  11. 
modeled  after  the  London  custom,  12. 
an  evolving  remedy,  9. 
a  widening  remedy  for  debts  not  due,  20. 
can  only  issue  on  a  present,  existing  demand,  12. 
based  on  a  money  demand,  12. 
to  create  a  lien,  10. 

when  perfected  is  an  equitable  assignment,  200. 
when  ancillary  to  main  suit,  215. 
when  as  an  execution,  192,  note. 

See  Attachment,  Nature  of. 

NATURE  OF  CONTRACT, 

averment  of,  in  affidavit  for  garnishment,  594. 
See  Averments  and  Contract. 

NATURE  OF   DEBT, 

averred  in  affidavit,  140. 

See  Averment  and  Affidavit. 

NATURE   OF  DEMAND, 

averment  of  in  affidavit,  140. 
to  be  stated  in  writ,  196. 

See  Demand,  Affidavit  and  Writ. 

NATURE  OF  GARNISHMENT, 
generally,  466. 
wholly  statutory,  485. 
an  evolving  remedy,  9. 

Att.  96 
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NATURE  OF  GARNISHMENT—  Continued. 
is  legal  and  not  equitable,  486. 
is  a  proceeding  in  rem,  when,  486. 
considered  an  assignment,  613. 
a  compulsory  assignment,  when,  511 . 

See  Garnishment. 

NATURE  OF  ISSUE, 

on  traverse  of  answer  in  garnishment,  656. 
See  Issue. 

NECESSARY  AVERMENTS, 

in  action  for  malicious  attachment,  376. 
in  petition  for  intervention,  433,  notes, 
names  of  partners,  131. 

See  Averments. 

NECESSARIES  FOR  FAMILIES, 

purchase  of,  not  fraud  against  creditors,  124. 
See  Fraud  and  Exemption. 

NECESSITY  OF  DEMAND, 

none  before  service  of  garnishment  process,  494,  note. 
See  Demand. 

NECESSITY  OF  GARNISHEE'S  ANSWER, 

generally,  617. 

See  Answer. 

NEGLECT  OF  CARE  OF  PROPERTY, 
liability  of  officer  for,  252. 

See  Care,  Liability  of  Officer. 

NEGLIGENCE, 

always  a  question  of  fact  for  jury,  276. 

NEGLIGENCE  OF  OFFICER, 

demand  arising  from,  not  attachable,  14,  26. 

See  Officer  and  Liability. 

NEGOTIABLE  INSTRUMENT, 

will  support  attachments,  14. 

no  basis  for  attachment  until  dishonored,  14. 

attachment  of,  before  due,  20. 

when  indorser  of  debtor,  20. 

is  personal  property  and  may  be  attached  by  seizure,  29. 

levy  of  attachment  upon,  208. 

attachment  bond  is  not,  181. 

a  penal  bond  is  not,  for  the  direct  payment  of  money,  26. 

certificate  of  stock  is  not,  499,  note. 
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NEGOTIABLE  INSTRUMENT—  Continued. 
custodian  of,  is  not  indebted,  477. 
assignment  of,  priority  over  attachment,  423,  note, 
in  foreign  language  is  prima  facie  evidence,  141. 
garnishment  of,  565,  566. 
effect  upon  garnishment,  564. 
indorsement  of,  effect  upon  garnishment,  568. 
assignment  of,  effect  upon  garnishment,  567. 
evidencing  debt,  effect  on  garnishment,  562. 
held  as  collateral,  can  not  be  garnished,  573. 
must  not  be  due  on  contingency  to  support  garnishment,  572. 
must  be  payable  in  money  or  maker  can  not  be  garnished,  570. 
can  not  be  garnished  in  hands  of  custodian,  576. 
assignment  of,  garnishee's  answer  must  show,  628. 
judgment  in  garnishment,  when  note  in  circulation,  688. 
in  circulation,  liability  of  garnishee  to,  though  judgment  paid,  714. 

NEGOTIATION  OF  SALE, 

does  not  affect  levy  of  attachment,  205. 

See  Lien  and  Levy. 

NEGROES, 

personal  property  attachable,  when,  historical,  62. 
See  Levy. 

NEW  TRIAL, 

in  garnishment,  motion  for,  69*>. 
intervention  on  motion  for,  428,  note. 

See  Motion  Fob  and  Review. 

NEXT  FRIEND, 

for  lunatic  in  attachment  cases,  79. 
required  in  garnishment  cases,  530. 

See  Guardian. 

NON-DAMNIFICATUS, 

plea  of,  in  action  on  bond,  187. 

See  Pleas. 

NON-DELIVERY  OF  GOODS, 

will  support  attachment,  when,  16, 

See  Demand  Necessary  to  Support. 

NON  EST  FACTUM, 

plea  of,  in  action  on  bond,  187. 
plea  of,  in  action  on  bond  to  pay  judgment,  311. 

See  Plea. 
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NON-FEASANCE  OF  DEPUTY, 
officer  liable  for,  385. 

See  Officer,  Liability  of. 

NON-JOINDER, 

of  plaintiffs,  76. 

of  garnishees,  plea  in  abatement  for,  524. 

See  Abatement,  Dissolution  and  Pleas. 

NON-NEGOTIABLE  INSTRUMENTS, 
garnishment  of,  563. 

See  Garnishment  and  Efficiency. 

NONSUIT, 

judgment  of,  dissolves  attachment,  334. 

See  Dissolution  and  Judgment. 

NON-RESIDENCE, 

what  constitutes,  90,  91,  92,  93,  94,  95,  96,  97,  98,  99. 
not  an  absconding,  88. 
differs  from  "absence,"  87. 
a  question  of  intention,  93. 
effected  by  intent  to  remain  away,  94. 
effect  of  temporary  absence,  91. 
effect  of  residence  in  same  state,  102. 
effect  of  residence  elsewhere,  96. 
effect  of  intention  to  remove,  93. 
effect  of  intention  to  return,  92. 
effect  of  doing  business  in  state,  98. 
effect  of  doing  business  out  of  state,  99. 
effect  of  leaving  family,  94. 
effect  of  removing  family,  95. 

determined  by  residence  of  husband,  when,  529,  note, 
presence  will  not  destroy,  90. 
though  still  in  the  state,  93. 

of  one  member  of  partnership  attachment,  because  of,  18. 
of  partnership,  averment  of,  as  ground  for  attachment,  148. 
requisites  of  affidavit,  100. 
averment  of,  as  ground  for  attachment,  148. 
affidavit  of,  may  be  made  by  attorney,  when,  129. 
what  is  not  a  denial  of,  353,  note, 
return  will  not  destroy,  when,  90,  note. 
can  not  be  questioned  collaterally,  348,  note. 
of  defendant  in  garnishment,  garnishee's  answer  in  case  of,  626. 
of  defendant  will  not  preclude  garnishment,  491. 
See  Grounds  for  Attachment. 
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NON-RESIDENT, 

when  attachment  will  lie  against,  100. 

debtor,  ground  for  attachment,  90. 

not  when,  in  military  service,  91. 

though  domicile  in  state,  92,  97. 

status  of,  how  determined,  98. 

may  sue  in  attachment,  76. 

corporation,  what  is,  84,  105,  492. 

foreign  corporations  attachable  as,  105. 

can  not  maintain  foreign  attachment,  17. 

corporations,  bond  required  in  attachment  against,  153. 

defendants,  when  bond  not  required,  153,  note. 

publication  in  case  of,  218. 

return  of,  will  not  affect  jurisdiction  once  acquired,  322. 

strictness  required  in  proceeding  against,  216. 

debtors  entitled  to  exemption;  when,  73. 

may  not  be  garnishee,  491. 

defendant  in  garnishment,  notice  to,  607. 

debtor,  death  of, 

See  Heirs  and  Executors. 

NOTICE, 

necessary  to  jurisdiction,  5. 
service  of,  when  necessary  to  attachment,  219. 
necessary  to  priority  over  subsequent  purchaser,  421. 
filing,  219. 

NOTICE  OF  AMENDMENT, 
generally,  179. 

of  return,  when  necessary,  238. 
of  return,  after  term  of  office  expired,  239. 

See  Amendment  and  Return. 

NOTICE  OF  APPEAL, 

necessary  to  continuation  of  attachment  lien  on  land,  324. 
See  Appeal  and  Review. 

NOTICE  OF  APPEARANCE, 

in  attachment  cases,  442. 

See  Appearance. 

NOTICE  OF  ASSIGNMENT, 

necessary,  before  judgment  to  bind  garnishee,  439. 
any,  sufficient  before  service,  540. 
sufficiency  of,  served  on  Sunday,  540. 
to  garnishee  after  judgment,  no  effect,  715. 
not  given  to  court,  judgment  no  protection  to  garnishee,  716. 
See  Assignment. 
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NOTICE  TO  BAILEE, 

of  second  attachment,  when  necessary,  223. 

See  Bailment  and  Levy  on  Second  Writ. 

NOTICE,  CONSTRUCTIVE, 
levy  is,  of  lien,  319. 
upon  non-resident  in  garnishment,  607. 

See  Garnishment. 

NOTICE  TO  DEFENDANT, 

when  necessary  in  garnishment,  607. 

See  Defendant's  Position  in. 

NOTICE  OF  EQUITIES, 
in  land,  attached,  53. 

See  Levy,  Lien. 

NOTICE  TO  GARNISHEE, 

of  entry  of  judgment  on  answer,  685,  note. 

of  traverse  of  answer,  654. 

of  indorsement  when  maker  garnishee,  569. 

NOTICE  OF  GARNISHMENT. 

employer  need  not  give  to  agent,  555,  note, 
effect  upon  debtor  on  note,  566. 

NOTICE  ON  INTERVENTION, 
required,  432. 

See  Intervention. 
NOTICE  OF  LEVY, 

on  ponderous  articles,  209. 
on  unripe  crop,  209,  note. 

See  Publication. 
NOTICE  OF  LIEN, 

to  third  parties  by  attachment  pending,  10. 
necessary  to  render  lien  effective,  412. 
See  Lien. 

NOTICES,  MAILING, 
generally,  219. 

when  required  to  complete  levy,  219,  note, 
affidavit  of  in  attachments  against  non-residents,  219,  note. 
See,  also,  Publication  and  Posting. 

NOTICE  OF  MORTGAGE, 

effect  on  attachment  lien,  418. 

See  Mortgage. 
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NOTICE  OF  MOTION, 

to  quash,  form  of,  346. 

See  Motion  to  Quash. 

NOTICES,  POSTING, 
generally,  219. 

upon  town  lots,  219,  note. 
p  See  Posting  Notices. 

NOTICE,  PUBLICATION  OF, 

its  purpose,  217. 

effect  of  on  jurisdiction,  216. 

depends  upon  levy,  217. 

when  must  be  made,  217. 

when  necessary  in  attachment  of  land,  214. 

when  necessary  to  attachment  levy,  213. 

excused  by  replevin,  217,  note. 

time  required,  218. 

strictness  required,  217. 

irregularity  inexcused  by  appearance,  217,  note. 

when  amendable,  217. 

not  affected  by  death  of  defendant,  217,  note. 

form  for,  218.  p 

affidavit  to  procure  order  for  in  California,  217,  note. 

formal  requisites  in  Indiana,  218,  note. 

before  levy  permitted  in  Indiana,  217,  note. 

in  Illinois,  218,  note. 

substantial  compliance  of  statute  sufficient  m  Iowa,  218,  note. 

requisites  of  in  Kansas,  218,  note. 

when  may  be  made,  in  Michigan,  217,  note. 

requisite  of,  in  Mississippi,  218,  note. 

sufficiency  of,  in  Missouri,  218,  note. 

in  attachment  of  land  in  Nebraska,  217,  note. 

when  not  required  in  New  Mexico,  219,  note. 

when  to  be  made  in  New  York,  218,  note. 

affidavit  to  procure  order  for,  in  New  York,  217,  note. 

affidavit  for,  in  North  Carolina,  217,  note,  218. 

sufficiency  of,  in  South  Dakota,  218,  note. 

order  for  in  Tennessee,  218,  note. 

lien  created  by,  191. 

personal  judgment  after,  5,  note. 

See  Service  and  Publication. 

NOTICE  OF  SALE, 

of  perishable  property,  262. 

See  Sale  and  Perishable  Property. 
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[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-127.] 
NOTICE  OF  UNRECORDED  DEED, 

necessary  to  priority  over  attachment,  417. 
who  charged  with,  53. 

See  Priorities. 

NOTARIAL  SEAL, 

not  necessary  to  affidavit,  when,  131. 

See  Affidavit  and  Form. 

NOTARY  PUBLIC, 

authority  to  administer  oaths  presumed,  130. 
where  may  allow  issuance  of  writ,  194,  note. 

See  Writs,  Insurance  of,  and  Oaths. 

NOT  DUE  DEMAND, 

attachment  of,  20. 

See  Demand  Necessary  to  Support. 
NOT  DUE  INDEBTEDNESS, 

statement  of,  in  garnishee's  answer,  625. 
See  Answer. 
NOT  DUE  PAPER, 

when  will  support  attachment,  14. 

See  Demand,  Necessary. 
NOTE,  PROMISSORY, 

custodian  of  is  not  "indebted,"  477. 
evidencing  debt,  effect  on  garnishment,  562. 
can  not  be  garnished  in  hands  of  custodian,  576. 
must  be  payable  in  money  or  maker  can  not  be  garnished,  570. 
held  as  collateral  can  not  be  garnished,  573. 
levy  of  attachment  upon,  208. 
production  of,  with  affidavit  of  attachment,  141 . 
liability  of  officer  on,  when  accepting  for  release,  394,  note, 
assignment  of,  priority  over  attachment,  423,  note. 
See  Negotiable  Instrument. 

0 

OATH, 

who  may  make  to  affidavit,  129. 
to  affiant,  who  may  administer,  130,  131. 
of  non-residence  not  conclusive,  101. 
to  petition  for  intervention,  433. 
required  to  affidavit  for  garnishment,  596. 
to  garnishee's  answer,  618. 

OBJECT  OF  ATTACHMENT, 

See  Attachment  and  Purpose. 
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[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  4  65-727.] 
OBJECTION, 

for  want  of  jurisdiction,  when  must  be  taken,  152. 

to  jurisdiction  in  attachment,  how  interposed,  445,  note. 

for  want  of  affidavit,  when  may  be  made,  127,  note. 

waiver  of,  by  not  questioning  sufficiency  of  affidavit,  152. 

to  insufficiency  in  bond,  stranger  can  not  make,  177. 

to  bond  for  attachment,  for  want  of  proper  recital  of  names,  lo9. 

none  for  signature  to  bond  in  wrong  place,  160. 

to  informalities  of  writ  can  not  be  collaterally  raised  by  third  parties, 

196. 
waiver  of,  in  execution  of  writ  by  appearance,  221,  note, 
waiver  of,  none  by  "special"  appearance,  17S^ 
to  attachment,  interposed  by  intervention,  427. 
for  irregularities,  when  second  attacher  may  make,  411. 
to  answer  of  garnishee,  generally,  620. 
to  garnishee's  answer,  how  interposed,  654. 
to  garnishee's  answer,  to  be  made  in  formal  manner,  641. 
to  answer  of  garnishee,  when  and  for  what  to  be  made,  631. 
to  answer,  how  interposed  by  defendant  in  garnishment,  669. 
to  rulings,  how  raised  by  defendant  in  garnishment,  670. 
can  not  be  raised  in  appellate  court,  705. 

See  Exceptions  and  Irregularities. 

OBLIGEE, 

name  of,  in  forthcoming  bond,  287. 
to  bond  for  attachment,  608. 

See  Bond,  Parties  to. 

OBLIGORS, 

to  attachment  bond,  167. 

See  Bond. 

OFFICER,  ACTION  AGAINST, 

for  tortious  attachment,  parties  to,  386. 
See  Liability. 

OFFICER,  ACTION  BY, 

upon  receipt  taken  by  deputy,  279. 

See  Action  and  Trespass. 

OFFICER,  COMPENSATION  OF. 

in  keeping  property  attached,  263. 

See  Fees  and  Expenses. 

OFFICER,  CONTROL  OF, 

over  land  attached,  52. 

See  Possession. 
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OFFICERS  OF  CORPORATIONS, 

service  upon,  105. 

See  Service. 

OFFICER,  DEMAND  UPON, 

before  action  for  failure  to  apply  goods  on  execution,  396. 
See  Demand  and  Execution. 

OFFICER,  DEPUTY  OF, 

action  by  one  against  another  for  interference,  261. 
OFFICER,  DEFENSE  OF, 

in  action  by  third  person,  399. 

See  Defenses. 

OFFICER,  DILIGENCE  OF, 

required  in  making  levy,  202. 

required  before  constructive  service  permitted,  216. 
See  Levy  and  Liability. 

OFFICER,  DISCRETION  OF, 

as  to  amount  of  property  seized,  206. 

See  Levy  and  Liability. 

OFFICER,  DUTY  OF, 

to  make  attachment,  202. 

to  make  further  levy  on  subsequently  acquired  property,  202. 

when  has  knowledge  of  other  writs,  202. 

when  should  make  levy,  205. 

to  accept  demand  when  making  levy,  205. 

as  to  amount  of  levy,  206. 

to  levy  when  one  indicia  of  ownership,  206. 

in  making  levy  when  property  claimed,  207. 

need  not  accept  deposit  from  third  person  equal  to  demand,  206. 

to  pursue  property  taken  from  him,  392,  note. 

to  exercise  due  care  in  protecting  property,  392. 

in  making  levy  to  ascertain  ownership  of  property,  387. 

in  making  levy,  to  make  inquiry  concerning  mingled  goods,  210. 

to  summon  defendant  in  attachment,  217. 

in  levying  upon  exempt  property,  213. 

in  making  levy  with  knowledge  of  prior  attachment,  260. 

as  to  possession  of  property  when  term  expires,  254. 

to  make  return  of  writ,  223. 

to  indorse  return  on  writ,  229. 

presumed  to  be  executed  in  making  return,  237. 

when  he  is  presumed  to  perform  it  in  Kansas,  219,  note. 

on  forfeiture  of  redelivery  bond,  289. 

liability  for  bi-each  of,  384. 

breach  of,  liability  for  in  making  levy,  386. 
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OFFICER'S  EXPENSES, 

to  be  deducted  from  proceeds,  397,  note. 

See  Fees,  Expenses  and  Costs. 

OFFICER  OF  FOREIGN  CORPORATION, 

as  such,  can  not  be  garnishee,  496. 
casually  within  state  can  not  be  garnished,  551. 
See  Efficiency  and  Corporation. 

OFFICER  OF  FOREIGN  COUNTRY, 
can  not  be  a  garnishee,  505. 

See  Garnishment  and  Efficiency. 

OFFICER,  A  GARNISHEE, 

when  may  be  held  as,  506. 

See  Garnishment  and  Efficiency. 

OFFICER,  INDEMNITY  OF, 

when  implied  from  acts  of  plaintiff,  398,  note. 
See  Bond  and  Indemnity. 

OFFICER,  JUDGMENT   AGAINST, 

for  negligence,  403. 

See  Liability  and  Judgment. 

OFFICER,  JUSTIFICATION   OF, 

under  attachment  writ,  202,  204. 

in  action  for  tortious  attachment,  386,  note. 

can  not  be  by  writ  void  on  its  face,  362. 

return  on  writ  is  not,  387. 

to  be  made  by  the  return,  223,  227. 

OFFICER,  LIABILITY  OF, 
in  making  levy,  202,  204. 
its  extent,  400. 

arises  from  breach  of  duty,  396. 
for  breach  of  duty  on  tender  of  release  bond,  393. 
to  plaintiff  releasing  levy,  207. 
for  failure  to  keep  possession  of  property,  385. 
for  redelivery  of  property  to  defendant,  266. 
for  release  of  property,  392. 

with  second  attaching  creditor,  when,  387,  note, 
for  lack  of  care  of  property  in  possession,  251. 
in  possession,  is  to  both  parties,  247. 
for  act  of  deputy  not  for  unofficial  act,  385. 
for  failure  to  levy  as  directed,  390. 
in  delaying  levy,  206. 
for  seizure  of  exempt  property,  388. 
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OFFICER,  LIABILITY  OF— Continued. 

in  seizing  property  not  defendant's,  206. 

for  seizure  on  writ  against  third  party,  387. 

on  bond,  for  levy  on  stranger's  goods,  387. 

for  wrongful  levy  on  his  property,  387. 

for  wrongful  seizure,  386. 

none  without  actual  seizure,  386. 

jointly  with  plaintiff  for  wrongful  attachment,  364. 

for  tortious  levy,  207. 

to  mortgagee  for  wrongful  levy,  387. 

is  created  by  wrongful  levy,  387. 

for  expense  of  keeping  property,  392,  note,  398. 

for  property  taken  from  him,  392,  note. 

for  use  oi  attached  property,  when,  264,  392. 

for  permitting  injury  to  property,  392. 

for  seizure  of  property  in  custody  of  law,  389. 

not  for  malice  of  plaintiff,  386. 

for  levy  on  intermixed  goods,  387. 

liability  of,  in  making  levy  on  confused  goods,  210. 

for  storage  of  property,  392,  note. 

for  failure  to  return  goods,  390. 

for  accepting  note  on  release  of  property,  394,  note. 

when  it  accrues  for  failure  to  turn  over  proceeds,  397. 

for  failure  to  return  money  into  court,  394. 

for  failure  to  return  property  on  dissolution,  395  . 

for  contempt  of  court,  regarding  application  of  proceeds,  396. 

for  failure  to  apply  goods  on  execution,  396. 

for  surplus  after  liens  discharged,  396,  note. 

for  failure  to  account  for  proceeds  of  sale,  397. 

for  surplus  after  satisfaction  of  execution,  397,  note. 

to  third  person  for  second  levy,  387. 

for  making  second  levy,  386. 

for  act  of  deputy,  361,  note,  385,  395,  note. 

for  acts  of  deputy  in  cases  of  bailment,  271. 

for  acts  of  bailee  in  care  of  property,  392,  395,  note. 

for  acts  of  receiptor  or  bailee,  270. 

when  it  ceases  as  to  receiptors,  271,  272. 

for  property  though  no  judgment  entered,  395,  note. 

in  execution  of  writ  of  attachment,  generally,  384. 

when  perishable  property  sold,  392,  note. 

for  breach  of  duty  regarding  custody,  392. 

for  inaccuracy  in  description  of  property  in  return,  231. 

for  breach  of  duty  regarding  return,  391. 

OFFICER  OF  MUNICIPAL  CORPORATION, 
can  not  be  a  garnishee,  503. 
may  be  surety  on  attachment  bond,  171,  174. 
See  Corporations. 
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OFFICER,  POSSESSION  OF, 

nature,  purpose  and  effect,  generally,  243. 

character  of,  247. 

must  be  actual,  visible  and  notorious,  244. 

duration  of,  250. 

in  attachment  of  land,  52. 

none  in  attachment  of  land,  214. 

land,  when  justified  on  attachment,  214. 

mortgaged  property,  212. 

property,  where  may  be  kept,  208, 

may  be  kept  by  defendant,  when,  266. 

may  be  delivered  to  whom,  266. 

expenses  incurred  in  keeping,  263. 

does  not  change  the  ownership,  248. 

must  exclude  that  of  owner,  207. 

must  not  be  released  without  forthcoming  bond,  207. 

excused  as  against  treasurer,  207. 

necessary  not  only  to  create  but  to  preserve  lien,  207. 

may  demand  from  receiptor  at  any  time,  273. 

of  perishable  property,  250. 

disposition  of  perishable  property,  262. 

action  for  interference  with,  261. 

may  be  released  when,  253. 

when  released  permits  second  levy,  260. 

what  is  an  abandonment  of,  257. 

what  not  an  abandonment,  258. 

enforced  abandonment  of,  259. 

as  to  intermixing  goods,  255. 

degree  of  care  required,  251. 

liability  for  neglect  in,  252. 

partnership  property,  249. 

may  insure  his  right,  247. 

of  tenement,  in  which  property  found  can  not  be  retained,  246. 

may  be  kept  by  agent  or  custodian,  244. 

of  growing  crops,  constructive,  245. 

books  and  papers,  28. 

right  of,  will  sustain  action  to  recover  intoxicating  liquors,  when,  28, 

note, 
when  term  of  office  expires,  254. 
property  in  garnishment,  612. 

See  Possession  and  Lien. 

OFFICER,  POWERS  OF, 

to  remove  property  levied  upon,  208. 

in  making  levy,  207. 

may  call  assistants,  in  making  levy,  207. 

may  appoint  agent,  264. 

over  receipted  property,  269. 
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[Eeferences  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.'] 
OFFICER,  PROTECTION  OF, 

when  the  writ  is,  202. 

by  writ,  to  what  extent,  384. 

in  levy  of  attachment,  204. 

See  Justification. 
OFFICER,  PUBLIC, 

can  not  be  a  garnishee,  generally,  505. 

may  be  garnishee  after  duty  ceases,  506. 

may  be  garnishee  for  surplus,  507. 

may  be  garnishee  for  funds  deposited  in  his  own  name,  509. 

garnishment  of  fund  deposited  by,  580. 

See  Public  Officer. 
OFFICER,  RESISTANCE  OF, 

in  making  levy,  when  proper,  207. 

See  Trespass,  Action  for. 
OFFICER,  RETURN  OF, 

of  redelivery  bond,  289. 

writ,  presumption  as  to  time  of  service,  when  more  than  one,  202. 

on  redelivery  bond  as  proof  in  action  upon,  299. 

must  show  the  taking  of  property  into  custody,  207. 
See  Return  of  Writ,  Return. 
OFFICER,  TRESPASSER, 

when,  a b  initio,  386,  note. 

in  attaching  property  not  defendant's,  206. 

plaintiff  liable  for,  362. 

for  delay  in  making  levy  in  stranger's  building,  387. 

by  act  unauthorized  by  writ,  207. 

See  Trespass  and  Levy. 
OFFICER,  SPECIAL  PROPERTY  OF, 

gives  cause  of  action  on  receipt,  when,  274. 
See  Cause  of  Action. 
ORIGIN, 

of  attachment,  1. 

of  the  process  of  garnishment,  465. 

of  the  term  "garnishment,"  465. 

of  garnishee's  answer,  617. 

See  Nature. 
OFFICIAL  ACTS, 

of  clerk  and  deputy  de  facto,  194. 

See  Clerks  and  Officers. 
OFFICIAL  BOND, 

of  sheriff,  a  protection  to  defendant,  384. 
action  on,  for  tortious  levy,  207. 

See  Bond,  Action  on. 
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[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 

OFFICIAL  DISCRETION, 

in  making  levy,  202. 

See  Discretion  and  Officer's  Powers. 

OFFICIAL  DUTY, 

in  case  of  bailment  of  attached  property,  270. 

breach  of,  will  support  an  attachment,  when  assumpsit  will  lie,  16,  note. 

cessation  of,  lets  in  garnishment,  506. 

See  Officer,  Duty  of. 

OFFICIAL  LIABILITY, 

when  affidavit  not  on  oath,  127. 

See  Liability. 

OFFICIAL  NEGLECT, 

will  not  support  attachment,  14. 

See  Demand  Necessary,  also  Liability. 

OFFICIAL  SIGNATURE, 

to  return,  allowed  after  expiration  of  office,  239,  note. 
See  Signature. 

OFFICIAL  SEAL, 

not  necessary  to  affidavit,  when,  131. 

See  Seal,  Affidavit. 

OFFSETS, 

affidavit  must  state  "over  and  above,"  etc.,  129. 
to  action  on  bond,  182. 
in  action  against  receiptor,  283. 
in  action  on  redelivery  bond,  300. 
as  to  assigned  note,  imputation  concerning,  318. 
by  executor  or  administrator,  when  garnished,  511,  note, 
by  garnishee  not  conclusive  against  defendant,  724. 
See  Setoff,  Answer,  and  Defenses. 

OMISSION, 

in  affidavit,  how  corrected,  181. 
cured  by  reference  to  other  parts  of  record,  132. 
of  word  "dollars"  added  by  intendment,  133,  note, 
of  word  "is"  cured  by  intendment,  135. 
of  "justly  indebted,"  136. 

of  bond  for  attachment,  can  not  be  waived,  154. 
when  land  supplied  by  construction,  161. 
of  jurat,  may  be  added  by  amendment,  433,  note, 
in  return,  to  show  ownership,  when  a  jurisdictional  defect,  234. 
what  work  a  dissolution  of  attachment,  generally,  326. 
See  Amendment  and  Dissolution. 
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OPEN  AND  CLOSE, 

right  to,  353,  note. 

right  to,  who  has  on  trial  of  intervention,  437. 
See,  also,  Burden  of  Proof. 

OPERATION  OF  ATTACHMENT, 

creates  a  lien,  10. 

See  Attachment,  Garnishment  and  Lien. 

OPTIONS, 

can  not  be  reached  by  garnishment,  516,  note. 
See  Efficiency. 

ORDER  ACCEPTED, 

is  an  assignment,  537,  note. 

becomes  assignment  of  wages,  556,  note. 

See  Assignment,  Negotiable  Instrument. 

ORDER  OF  ATTACHMENT, 

allowance  of,  by  notary  public,  where,  194,  note. 

indorsement  of,  upon  writ,  194,  note. 

entry  upon  docket,  194. 

who  may  make,  194. 

when  omission  of,  amendable,  194. 

See  Writ  of  Attachment  and  Levy. 

ORDER  OF  JUDGE, 

when  necessary  to  issuance  of  writ,  194. 

See  Writ,  Issuance  of,  also  Judgment. 

ORDER  TO  PAY  FUND, 

when  it  becomes  an  assignment,  574,  note, 
by  court  to  clerk  protects  garnishee,  712. 

ORDER  OF  PUBLICATION, 

must  be  shown  on  record,  in  Tennessee,  220. 

See  Notice  and  Publication. 

ORDER  OF  SALE, 

not  including  a  part,  dissolves  attachment,  335. 
of  perishable  property,  how  procured,  262. 

See  Judgment,  Perishable  Property  and  Sale. 

ORIGINAL  ATTACHMENT, 

what  comprehended  by  the  term,  215. 
ORIGINAL  WRIT, 

necessary  to  precede  attachment,  3. 
attachment  in  aid  not,  22. 

See  Writ  and  Ancillary  Attachment. 
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OUTSTANDING  TITLE  TO  LAND, 

effect  on  attachment,  53. 

See  Priorities. 

OXEN. 

See  Exempt  Property. 

OWNERSHIP  OF  PROPERTY, 

should  be  stated  in  return,  234. 

not  changed  by  officer's  possession,  248. 

See  Title,  Lien  and  Levy. 

OYER, 

demand  of,  in  action  on  bond,  187. 

See  Bond,  Action  on,  and  Pleading,  Property. 


PAID-UP  STOCK, 

susceptible  to  garnishment,  when,  499. 

See  Stock  and  Efficiency. 

PAPERS, 

and  documents  appended  to  answer  of  garnishee,  632. 
See   Answer. 

PARAMOUNT  TITLE, 

unrecorded  deed  over  attachment,  53. 

See  Priorities. 

PARENT, 

to  be  supported  by  a  child,  effect  upon  garnishment,  533. 
See  Trust  and  Efficiency. 

PAROL  ASSIGNMENT, 

effect  on  garnishment,  537,  note. 

See  Assignment. 

PAROL  EVIDENCE, 

to  show  what  land  attached,  214. 

See  Evidence. 

PAROL  PROOF, 

may  be  given  to  explain  return,  when,  226. 
of  perishable  property  and  cost  of  keeping,  262. 
can  not  be  made  of  acts  necessary  to  valid  execution  of  writ,  220. 
admissible  to  explain  return,  227. 
to  show  acts  performed  in  making  levy,  229. 
See  Evidence. 
Att.  97 
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PARTIES  TO  ACTION, 

on  redelivery  bond,  297. 

on  bond  to  pay  judgment,  309. 

against  officer  for  tortious  attachment,  386. 

See  Bond,  Action  on,  Plaintiffs  and  Defendants. 

PARTIES,  ADDITION  OF, 

effect  on  redelivery  bond,  292. 
effect  upon  bond  to  pay  judgment,  306. 
See  Amendment. 

PARTIES,  ASSIGNEE, 

how  brought  in,  546. 

to  garnishment,  628,  note. 

See  Interplea  and  Intervention. 

PARTIES  TO  THE  BOND, 

the  obligees,  168. 
the  obligors,  167. 

recitation  of  names  in  bond  for  attachment,  161. 
See  Bond. 

PARTIES,  DEATH  OF, 

effect  on  proceeding,  616. 

See  Death. 

PARTIES  DEFENDANT , 

in  attachment  cases,  79. 

name  unknown,  79. 

to  action  on  bond,  183,  186. 

to  action  on  bond  to  pay  judgment,  309. 

sureties  as,  in  action  on  redelivery  bond,  291. 

when  garnishee  so  considered,  471. 

on  intervention  by  claimant,  435. 

corporations,  84. 

stockholders  in  corporations,  84. 

non-resident  subscribers  of  stock,  84,  note. 

agents  of  foreign  corporations,  84. 

national  banks,  84. 

municipal  officers,  84. 

public  officer  or  agent,  79. 

tenants  in  common,  82. 

joint  debtors,  80. 

lunatics,  as,  in  attachment,  79. 

married  women  as,  in  attachment,  79. 

heirs  of  deceased  debtors,  83. 

"soldiers  in  actual  military  service,"  79. 

third  parties,  interveners,  85. 
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PARTIES  DEFENDANT—  Continued. 
absconding  debtor,  when,  87,  88. 
concealed  debtor,  89. 
non-residents,  90,  91,  92,  93,  94,  95,  96,  97,  98,  99,  100. 

PARTIES,  GARNISHEE,  WHO  MAY  BE, 
general  rule  stated,  490. 

determined  by  requirement  of  jurisdiction,  489. 
not  a  non-resident,  491. 
not  public  officer,  generally,  505. 
officer  for  property  of  prisoner,  when,  508. 
officer  for  funds  deposited  in  his  own  name,  509. 
public  officer  for  surplus,  507. 
public  officer,  after  duty  ceases,  506. 
rule  applied  as  to  municipal  corporations,  501. 
not  municipal  corporation,  492,  500. 
municipal  corporation  in  Montana,  500. 
debtor  of  municipal  corporation,  504. 
debtor  of  municipal  corporation,  exception,  504. 
not  officer  of  municipal  corporation,  503. 
corporations,  generally,  492. 
domestic  corporation,  492. 
foreign  corporations,  when,  493. 

not  foreign  corporation  casually  within  the  state,  494. 
foreign  corporation  though  both  plaintiff  and  defendant,  non-residents, 

495. 
foreign  corporation,  not  for  fund  o?  property  pledged,  497. 
corporation,  for  stock  of  a  member,  498. 
subscriber  for  corporate  stock,  499. 
in  regard  to  corporate  bonds,  574. 

not  officer  or  agent  of  foreign  corporation,  as  such,  496. 
when  funds  deposited  in  bank,  579. 
when  funds  deposited  in  bank  by  agent,  580. 
when  fund  placed  in  safety  vaults,  583. 
when  fund  in  bank  transferred  as  collateral,  581. 
cashier  of  bank,  when,  579. 
in  case  of  agents  or  servants,  548. 
attorney  for  plaintiff  should  not  be,  554. 
in  case  of  negotiable  instruments,  564. 
maker  of  a  note,  or  drawer  of  a  bill,  562. 
when  custodian  of  note  or  bill,  576. 
in  case  of  accepted  drafts,  574. 
in  case  of  bailments,  577,  578 
common  carrier,  when,  578. 
when  debt  secured  by  mortgage,  584. 
when  insurance  payable  to  mortgagee,  585. 
purchaser  of  mortgaged  premises,  when,  585. 
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PARTIES,  GARNISHEE,  WHO  MAY  BE—  Continued. 
mortgagee  as  to  surplus,  585. 
mortgagee  only  when  possession  taken,  586. 
when  mortgage  invalid,  587. 
when  fraudulent  vendee  in  possession,  588. 
board  of  trade  for  membership,  498,  note, 
a  judgment  debtor,  when,  589. 
judgment  debtor  for  exempt  wages,  when,  589. 
regarding  joint  liability,  524,  525,  526. 
when  suit  pending  with  defendant,  590. 
executors  and  administrators,  old  rule,  510. 
executors  and  administrators,  new  rule,  511. 
guardians,  when,  513. 

representative  must  be  summoned  as  such,  512. 
assignee  after  trust  ceases,  542,  note. 
not  assignee  for  benefit  of  creditors,  when,  542. 
when  property  held  as  indemnity,  584. 

See  Efficiency  and  Garnishee. 

PARTIES,  JOINDER  OF, 

in  action  for  wrongful  attachment,  360. 

in  action  for  malicious  attachment,  376,  note. 

See  Plaintiffs  and  Defendants. 

PARTIES,  JOINT, 

to  action  on  bond,  when,  168. 

description  of,  garnishees,  when  "jointly"  liable,  526. 

PARTIES,  NAMES  OF, 

amendment  of,  in  affidavit,  152. 
in  bond,  amendable,  when,  179. 
necessary  in  declaration,  441,  note, 
requisite  to  the  writ,  196. 
in  writ  amendable,  197. 

See  Affidavit,  Declaration  and  Pleas. 

PARTIES  NECESSARY, 
to  garnishment,  470. 
when  judgment  debtor  is  not,  470. 

See  Garnishment. 

PARTIES  PLAINTIFF, 

to  action  on  bond,  185. 

to  action  on  bond  to  pay  judgment,  309. 

to  action  on  bond  of  indemnity,  386. 

in  action  against  receiptor,  279. 

co-partners  as,  77. 

joint  tenants  as,  77. 
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PARTIES,  PLAINTIFF—  Continued. 
tenants  in  common,  as,  77. 
corporations  as  in  attachment,  78. 
assignees  of  insolvent  corporations,  as,  84,  note, 
banks  as,  in  attachment,  78,  note, 
municipal  corporations,  as,  78. 
the  state  as,  78. 
the  United  States,  as,  78. 

See  Plaintiffs. 

PARTIES,  SUBSTITUTION  OF, 

dissolves  attachment  lien,  330. 

See  Dissolution. 

PARTY  TO  SUIT, 

can  not  be  added  by  amendment  when  no  bond  as  to  him,  153,  note, 
where  garnishee  is  not  so  considered,  471. 

See  Bond,  Plaintiffs  and  Defendants. 

PARTITION  OF  LAND, 

effect  of,  upon  attachment,  211. 

See  Tenants  in  Common. 

PARTNER, 

liability  of,  in  attachment  for  firm  debt,  48. 

exemption  of,  in  firm  property,  50. 

as  plaintiffs  in  attachment,  76,  note,  77. 

as  defendants  in  attachment  cases,  81. 

as  defendants,  ground  as  to  one,  88,  note. 

husband  and  wife  as,  in  attachment  cases,  79. 

fraudulent  intent  of  one  as  ground  for  attachment,  109. 

fraudulent  disposal  of  property  ground  for  attachment,  124. 

concealment  of  property  ground'for  attachment,  123,  note. 

when  absconding,  88. 

when  non-resident  as  ground  for  attachment,  100. 

residence  of  part,  effect  on  foreign  attachment,  104. 

names  of,  should  be  recited  in  affidavit,  131. 

bond  for  attachment  signed  by,  159. 

named  in  writ,  corrected  by  amendment,  197. 

amendment  of  bond  to  include  name  of,  179. 

may  be  sureties  on  bond  for  firm,  172. 

bond  must  not  run  in  individual  names,  168. 

can  not  maintain  garnishment,  when,  486,  note. 

effect  upon  garnishment,  518. 

affidavit  by,  for  garnishment,  596,  note. 

as  garnishee,  answer  of,  618,  619. 

as  garnishee,  in  action  against  firm,  522. 
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PARTNER—  Continued. 

when  he  may  intervene,  427,  note. 

of  defendant  may  sue  in  "case"  for  wrongful  attachment,  182. 

when  estopped  from  action  against  officer,  395,  note. 

judgment  regarding,  in  garnishment,  691. 

replevin  by,  of  property  attached,  249. 

See  Attachment,  When  it  Will  Lie,  and  Efficiency. 

PARTNERSHIP, 

when  bond  to  be  payable  to,  163. 

of  father  with  son,  33,  note. 

effect  on  defendants  in  attachment,  81. 

attachment,  in  cases  of,  47. 

affidavit  on  behalf  of,  129. 

presumption  regarding,  in  aid  of  affidavit,  132,  note. 

levy  upon  property  owned  by,  211. 

its  effect  upon  garnishment,  518. 

See  Affidavit,  Attachment  and  Garnishment. 

PARTNERSHIP  PROPERTY,  ATTACHMENT  OF, 

for  firm  debt,  three  doctrines  relating  to,  48. 

for  sole  debt  of  a  member,  49. 

for  firm  debt,  ground  as  to  part,  48. 

for  debt  of  one,  49. 

in  hands  of  surviving  partner,  51. 

after  dissolution  or  insolvency,  50. 

levy  of  attachment  upon,  208,  note,  211. 

possession  of  by  officer,  249. 

levy  upon,  when  tortious,  360,  note. 

malicious  attachment  of,  376,  note. 

fraudulent  disposal  of  ground  for,  124. 

concealment  of  ground  for,  123,  note. 

effect  on  lien,  by  assignment  of,  322. 

PARTNERSHIP,  NON-RESIDENCE, 

of  averment  of  as  ground  for  attachment,  148. 
See  Grounds  for  Attachment. 

PARTNERSHIP  LIABILITY, 

after  dissolution  or  insolvency,  50. 

See  Liability. 

PARTNERSHIP,  INSOLVENCY  OF, 

defeats  garnishment  of  a  member's  interest,  521. 
See  Efficiency. 

PARTNERSHIP  INTEREST, 

can  not  be  garnished,  generally,  475,  note. 
See  Efficiency. 
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PARTNERSHIP,  INDEBTEDNESS  TO, 

has  preference  over  indebtedness  to  member,  520. 
See  Priorities. 

PARTNERSHIP,  GARNISHMENT  IN  CASE  OF, 

generally,  608. 

for  debt  of  one,  49. 

answer  of  garnishee,  618,  619. 

judgment,  its  effect,  691. 

See  Efficiency. 

PARTNERSHIP  DEBT, 

attachment  of  firm  property  for,  48. 

See  Attachment,  Demand  Necessary. 

PARTNERSHIP  DEMAND, 

takes  priority  over  attachment,  405. 

See  Priorities. 

PAWNED  PROPERTY. 

See  Pledge. 

PAYEE  IN  ATTACHMENT  BOND. 

See  Obligee. 

PAYMENT, 

of  judgment  releases  redelivery  bond,  292. 
of  judgment  though  voidable  protects  garnishee,  713. 
of  mortgagee's  interest  before  levy,  212. 

in  fictitious  value  for  corporate  stock  effect  on  garnishment,  499,  note, 
by  garnishee  can  not  be  made  pending  suit,  515,  note. 
into  court  of  fund  protects  garnishee  when  so  ordered,  712. 
place  of,  note  must  be  payable  in  state  to  support  garnishment,  571. 
See  Situs  and  Debt. 

PENALTY, 

attachment  will  not  lie  to  enforce,  26. 

not  a  money  demand  within  the  meaning  of  the  statute,  15. 

named  in  exchange  of  property,  will  not  support  attachment,  26, 

must  be  named  in  attachment  bond,  163. 

in  bond  limits  recovery  in  action  on,  190. 

See  Demand,  Necessary,  and  Bond. 

PENDENCY  OF  SUIT, 

not  prerequisite  to  issuance  of  writ,  192. 

necessary  to  garnishment,  when,  607. 

between  garnishee  and  defendant,  effect,  590. 

garnishment  of  debt  sued  on,  479. 

may  be  shown  in  defense  of  action  for  malicious  attachment,  380. 
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PENDENCY  OF  SUIT—  Continued. 

defendant  may  plead  in  garnishment,  665. 
when  pleaded  in  bar  by  defendant  in  garnishment,  666. 
not  good  plea  in  action  on  bond,  187. 
in  garnishment,  when  defense  in  other  suit,  488,  721. 
See  Defenses,  Demand. 

PENSION  MONEY, 

not  susceptible  of  attachment,  when,  33,  117. 
garnishment  in  case  of,  529. 

in  possession  of  agent,  garnishment  of,  548,  note, 
exemption  of,  not  when  deposited  in  bank,  579,  note. 
See  Efficiency   and  Exemptions. 

PERFECTING  LIEN, 

by  redemption  of  mortgage,  410,  note, 
by  judgment,  limitation,  316. 

See  Preservation  and  Lien. 

PERFORMANCE, 

plea  of,  in  action  on  the  bond,  187. 

See  Pleas. 

PERISHABLE  PROPERTY, 
what  is,  262. 

disposition  of,  by  officer,  262. 
sale  of,  liability  of  officer  upon,  392,  note. 

PERSONAL  APPEARANCE, 

when  effected  by  giving  bond  to  release,  288. 
See  Appearance. 

PERSONAL  JUDGMENT, 

what  necessary  to  entry  of,  216. 
when  to  be  entered  in  garnishment,  692. 
none  without  personal  service,  3. 

can  not  be  entered  against  defendant  not  personally  in  court,  191. 
on  appearance  of  defendant,  5. 
without  personal  service,  5,  note, 
alone  for  plaintiff  dissolves  attachment,  335. 
after  giving  bond  to  redeliver,  when,  288. 
See  Judgment. 

PERSONAL  JURISDICTION, 

requisite  to  general  judgment  in  attachment,  216. 
of  the  defendant,  effect  of,  3. 

See  Jurisdiction  and  Judgment. 
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PERSONAL  PROPERTY, 

in  custody  of  law,  can  not  be  attached,  46. 

in  possession  of  officer  may  be  attached  when,  46. 

railway  cars  and  engines  are  and  may  be  attached,  29. 

stage  coach  is,  and  may  be  attached,  29. 

ships,  boats  and  vessels  may  be  attached,  29. 

money  in  specie  may  be  attached,  30. 

bank  bills  are,  may  be  attached,  30. 

crops,  when  severed,  are  attachable  as,  32. 

tobacco  in  barns  is,  may  be  attached,  32. 

wearing  apparel  and  jewelry,  may  be  attached,  31. 

when  attachable  in  hands  of  fraudulent  vendee,  36. 

conditional  sale,  effect  of  on  attachment,  37. 

attachment  of,  in  hands  of  common  carrier,  40. 

in  hands  of  bailee,  attachment  of,  41. 

under  mortgage,  attachment  of,  43. 

in  possession  of  assignee,  effect  of  attachment,  44. 

held  in  trust,  attachment  of,  45. 

See  Attachment  and  Levy. 

PERSONAL  REPRESENTATIVE, 

garnishee  not  required  to  answer,  528. 

See  Executors  and  Administrators. 

PERSONAL  SERVICE, 

on  defendant  required,  3. 

on  defendant,  effect  of,  5. 

of  summons,  lack  of,  cause  for  dissolution,  342. 

of  summons,  in  action  of  tort,  necessary  to  support  attachment,  27. 

not  required  in  ancillary  attachment,  215. 

on  garnishee  necessary,  608. 

of  garnishment,  what  constitutes,  609. 

presumption  of,  237. 

See  Service. 

PERSONS  IN  POSSESSION, 

rights  of,  plaintiff  charged  with  notice,  818. 
See  Priorities. 
PETITION, 

when  sworn  to,  equivalent  to  affidavit,  127,  note,  142. 
as  commencement  of  suit  in  attachment,  127,  note, 
to  vacate  judgment  in  attachment,  463. 
to  vacate  sale  on  attachment,  464. 
for  intervention,  generally,  433. 

See  Affidavit  and  Motion. 
PLACE  OF  BUSINESS, 

effect  of,  upon  garnishment,  491. 

See  Non-residence. 
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PLACE  OF  CONTRACT, 

its  effect  upon  garnishment,  491. 

See  Situs  op  Debt. 

PLACE  OF  PAYMENT, 

note  must  be  payable  in  state  to  support  garnishment,  571. 
See  Situs  op  Debt. 

PLACE  OF  TRIAL, 

of  intervention,  430. 

See  Intervention. 

PLAINTIFF, 

to  an  action  of  attachment,  76. 

must  be  a  creditor,  19. 

must  be  named  in  affidavit,  131. 

non-joinder  of,  76. 

in  action  against  receiptor,  who  may  be,  279. 

to  action  on  bond  to  pay  judgment,  309. 

to  action  on  bond  of  indemnity,  386. 

in  action  against  officer  for  tortious  attachment,  386. 

in  action  for  malicious  attachment  of  partnership  property,  376,  note. 

partners  as  in  attachment,  76,  note. 

joint  tenants  as,  77. 

tenants  in  common  as,  77. 

copartners  as,  77. 

municipal  corporations  as,  78. 

the  state,  as,  78. 

the  United  States  as,  78. 

corporations  as,  in  attachment,  78. 

banks  as,  in  attachment,  78,  note. 

assignees  of  insolvent  corporations,  84,  note. 

PLAINTIFF'S  AFFIDAVIT, 

of  non-residence  not  conclusive,  101. 

See  Affidavit  and  Non-residence. 

PLAINTIFF,  CONTINUANCE  OF  ATTACHMENT, 
after  assignment  of  cause  of  action,  447. 
See  Continuance. 

PLAINTIFF,  DEATH  OF, 

does  not  abate  attachment,  262. 

See  Death. 

PLAINTIFF,  DUTY  OF, 

regarding  claimant  in  garnishment,  673. 

See  Interplea  and  Intervention. 
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PLAINTIFF  IN  GARNISHMENT, 

position  in  garnishment,  is  subrogated  to  defendant's  rights,  487,  613. 
as  garnishee,  no  coercive  process  needed,  631,  note, 
appeal  in  garnishment,  700. 

See  Garnishment. 

PLAINTIFF,  LIABILITY  OF, 

when  statute  not  complied  with,  8. 

beyond  the  covenants  of  the  bond,  357. 

for  mere  wrongful  attachment,  357. 

as  a  wrong-doer,  358. 

as  a  tortfeasor  in  making  attachment,  359. 

for  tort,  though  grounds  for  attachment  exist,  360. 

in  what  form  of  action,  361. 

for  trespass  of  officer,  when,  203,  note,  362. 

for  acts  of  his  attorney,  363. 

jointly  with  attaching  officer,  364. 

jointly  with  other  creditor  for  wrongful  attachment,  365. 

for  wrongful  attachment  in  another  state,  366. 

for  wrongful  attachment,  when  it  accrues,  366. 

for  malicious  attachment,  370. 

effect  of  probable  cause  upon,  372. 

for  malicious  attachment,  effect  of  advice  of  counsel,  373. 

not  for  malicious  act  of  agent,  374. 

for  act  of  officer,  not  where  malicious,  374. 

for  malicious  attachment,  when  it  accrues,  375. 

for  malicious  attachment,  limit  thereof,  377. 

PLAINTIFF'S  REBUTTAL, 

what  may  be  shown  in  action  on  receipt,  283. 
See  Action  and  Defense. 

PLAINTIFF'S  RIGHT, 

acquired  by  attachment,  313. 

See  Lien  and  Judgment. 
PLATE  GLASS, 

levy  upon,  209,  note. 

See  Levy. 
PLEA, 

for  want  of  affidavit,  127,  note. 

to  be  interposed  on  intervention,  433. 

See  Plea  in,  etc. 
PLEA  TO  ACTION, 

for  malicious  attachment,  380,  note. 

on  bond,  generally,  187. 

on  bond  to  pay  judgment,  311. 

on  redelivery  bond,  299. 

against  officer  for  false  return,  391,  note. 
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PLEA  IN  ABATEMENT, 

in  attachment  generally,  445. 

appearance  of  defendant  or,  its  effect,  217. 

questions  defects  in  affidavit,  152. 

for  insufficient  affidavit,  149. 

for  want  of  affidavit,  339. 

for  variance  in  affidavit,  134. 

to  deny  ground  for  attachment,  349. 

showing  prior  recovery,  488. 

how  affected  by  bond  to  redeliver,  288. 

preferable  to  motion  to  quash  for  insufficient  bond,  170,  177. 

for  want  of  bond,  349,  note. 

bond  not  filed  in  proper  time,  154. 

bond  executed  without  authority,  170. 

when  to  be  filed  for  want  of  bond,  177. 

amendment  of,  445,  note. 

to  writ  against  absconding  debtor,  89,  note. 

form  of,  to  deny  right  of  attachment,  349,  note. 

by  one  member  of  partnership,  48. 

when  to  be  filed,  351. 

when  to  be  filed  by  defendant  in  garnishment,  667. 

because  levy  made  through  fraud,  207. 

for  levy  by  incapacitated  officer,  201,  note.    . 

a  defense  by  garnishee,  623,  note. 

for  insufficient  writ  in  garnishment,  605. 

amendment  of  irregularities  while  pending,  356. 

in  garnishment  by  defendant  for  suit  pending,  665. 

by  garnishee  for  suit  pending,  590. 

for  non-joinder  of  garnishees,  524. 

for  misjoinder  of  garnishee,  525. 

by  garnishee  on  traverse,  660. 

not  waived  by  filing  answer,  445,  note. 

waived  by  answer  to  the  merits  in  Missouri,  221,  note. 

waives  right  to  ask  dissolution,  345. 

omission  to  make  waives  insufficiency  of  bond,  178. 

trial  of  issues  on,  352. 

to  deny  right  of  attachment,  evidence,  burden  of  proof,  353. 

withdrawal  of,  will  not  affect  attachment  lien,  322. 
See  Abatement. 
PLEA  IN  BAR, 

to  deny  ground  for  attachment,  349,  446. 

for  want  of  affidavit,  339. 

to  action  on  redelivery  bond,  300. 

when  bankruptcy  subject  for,  331,  note. 

by  garnishee  on  traverse,  660. 

by  defendant  in  garnishment  of  suit  pending,  666. 

by  defendant  in  garnishment  of  prior  judgment,  666. 

when  garnishment  can  be  set  up  as,  623. 
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PLEA  OF  DEFENDANT, 

in  action  on  redelivery  bond,  300. 

PLEA,  DEMURRER  TO, 

in  action  on  bond,  187. 

See  Demurrer. 

PLEA,  FORM  OF, 

in  action  on  bond,  187. 

PLEA  TO  THE  JURISDICTION, 

by  defendant,  when  to  be  filed,  667. 

will  give  power  to  enter  personal  judgment,  when,  221,  note. 
See  Jurisdiction. 

PLEA  TO  THE  MERITS, 

in  attachment  cases,  446. 

waives  irregularities  in  preliminary  proceedings,  177. 

waives  insufficiency  of  the  bond,  178. 

will  waive  the  irregularities  in  levy,  221. 

waives  right  to  ask  for  dissolution,  345. 

by  defendant,  effect  on  garnishment,  610. 

PLEA  OF  NON  EST  FACTUM, 

in  action  on  bond  to  pay  judgment,  311. 

PLEA  OF  OFFICER, 

in  action  for  loss  of  goods,  392,  note, 
in  action  by  third  person,  399. 

PLEA  OF  PUIS  DARREIN  CONTINUANCE, 

in  garnishment,  665. 

PLEA  OF  RECONVENTION, 

by  defendant  in  attachment  in  Texas,  187,  note. 

PLEA  OF  SET-OFF, 

in  action  on  bond,  187. 

See  Set-Off. 

PLEAS,  SPECIAL,  WHEN  TO  BE, 

in  attachment  cases,  446. 

PLEADING, 

in  attachment  cases  generally,  441. 
time  in  which  defendant  may  file,  667. 
declaration,  necessity  for,  191. 
in  action  for  wrongful  attachment,  367. 
in  action  for  malicious  attachment,  376. 
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PLEADING—  Continued. 

in  action  on  bond,  187. 

in  action  on  redelivery  bond,  298. 

in  action  on  bond  to  pay  judgment,  310. 

on  intervention,  433. 

in  action  against  receiptor,  281. 

in  action  against  officer,  for  negligence,  390,  note. 

and  proof  in  action  against  officer  for  tortious  attachment,  386,  note. 

in  garnishment  of  corporate  stock,  499,  note. 

when  answer  of  garnishee  so  considered,  621. 

disclaimer  may  be  filed  by  third  person  in  garnishment,  672,  note. 

amendment  of,  by  plaintiff  on  traverse  of  answer,  654,  note. 

PLEDGE, 

with  possession,  will  take  priority  over  attachment,  42. 
will  defeat  attachment,  when,  38. 
lien  by,  effect  upon  garnishment,  generally,  584. 
See  Mortgage  and  Lien. 

PLEDGEE, 

levy  on  property  in  possession  of,  212. 
See  Levy. 

PLEDGED  FUND, 

or  property,  can  not  be  garnished  in  hands  of  foreign  corporation,  49V. 
See  Efficiency. 

PLEDGED  PROPERTY, 

levy  upon,  212. 

See  Levy. 

PLEDGED  STOCK, 

can  not  be  reached  by  garnishment,  generally,  498. 
See  Stock  and  Efficiency. 

POLICY  OF  INSURANCE, 

levy  upon,  how  made,  208. 

effect  of  assignment  on  garnishment,  544,  note, 
to  whom  it  belongs,  585,  note. 

in  possession  of  mortgagee,  garnishment  of,  585,  note, 
garnishment  will  not  reach  beneficiary's  interest  in,  486,  note. 
See  Levy  and  Efficiency. 

PONDEROUS  ARTICLES, 

levy  upon,  209. 

See  Levy. 

POSITION  OF  GARNISHEE, 

liable  only  when  defendant  is,  516,  613. 

See  Garnishee  and  Liability. 
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POSITION  OF  PLAINTIFF, 

in  garnishment  is  subrogated  to  defendant's  rights,  487. 

POSSESSION,  ABANDONMENT  OF, 
dissolves  attachment,  329. 

See  Attachment,  Dissolution  of. 

POSSESSION  ACQUIRED   BY  OFFICER, 
through  fraud  is  void,  207. 

See  Officer  and  Fraud. 

POSSESSION  OF  AGENT, 

will  not  defeat  attachment  when  has  no  title,  33. 
of  officer  ,when  duly  appointed,  is  legal,  264. 
See  Agents. 

POSSESSION  OF  ANIMALS, 
levied  upoD,  208. 

See  Levy  and  Animals. 

POSSESSION  OF  ATTACHED  PROPERTY, 

pending  appeal  from  intervention,  428,  note. 

See  Intervention  and  Appeal. 

POSSESSION  OF  CHATTELS, 
is  not  indebtedness,  477. 

See  Indebtedness  and  Demand  Necessary. 

POSSESSION  BY  COMMON  CARRIERS, 
affect  on  attachment,  40. 

See  Common  Carriers. 

POSSESSION  ON  CONDITIONAL  SALE, 
will  defeat  attachment,  37. 

See  Sale  and  Demand  Necessary. 

POSSESSION  BY  DEFENDANT, 

necessary  to  attachment,  when,  30. 
may  be  kept  for  the  officer,  when,  266. 

See  Bond  to  Redeliver. 

POSSESSION  BY  FRAUDULENT  VENDEE, 
will  not  defeat  attachment,  36. 

See  Fraud. 

POSSESSION  BY  GRANTOR, 

will  defeat  attachment,  when,  35. 

See  Conveyance,  Levy  and  Sale. 
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POSSESSION  BY  MANUFACTURER, 
will  defeat  attachment,  when,  35. 

See  Levy  on  Property  in  Process  of  Manufacture. 

POSSESSION  BY  OFFICER, 
character  of,  247. 

nature,  purpose  and  effect,  generally,  243. 
must  be  actual,  visible  and  notorious,  244. 
duration  of,  250. 
in  attachment  of  land,  52. 
none  in  attachment  of  land,  214. 
when  justified  on  attachment,  214. 
may  be  kept  by  defendant,  when,  266. 
may  be  delivered  to  whom,  266. 
does  not  change  the  ownership,  248. 
may  be  kept  by  agent  or  custodian,  244. 
custodian's  possession  is,  46. 
may  demand  from  receiptor  at  any  time,  273. 
action  for  interference  with,  261. 

action  for,  where  intoxicating  liquors  taken,  28,  note, 
liability  for  neglect  in,  252.  , 
degree  of  care  required,  251. 
expenses  incurred  in  keeping,  263. 

puts  chattels  in  custody  of  law  and  can  not  be  attached,  46. 
when  constructive  as  to  goods  on  board  cars,  39,  note, 
of  mortgaged  property,  212. 
of  partnership  property,  249. 

of  partnership  property  attachment  against  one,  49. 
of  tenement  in  which  property  found  can  not  be  retained,  246. 
crops  not  severed,  32, 
by  officer  of  safe  and  contents,  208. 
of  perishable  property,  250. 
disposition  of  perishable  property,  262. 
as  to  intermixing  goods,  255. 

necessary  not  only  to  create  but  to  preserve  lien,  207. 
what  is  an  abandonment  of,  257. 
what  not  an  abandonment,  258. 
enforced  abandonment  of,  259. 
when  term  of  office  expires,  254. 
release  of,  generally,  286. 
may  be  released,  when,  253. 
when  released,  permits  second  levy,  260. 
may  insure  his  right,  247. 
of  property  in  garnishment,  612. 

POSSESSION  OF  PROPERTY, 
by  officer,  purpose  of,  200. 
necessary  to  jurisdiction,  5. 
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POSSESSION  OF  PROPERTY—  Continued. 
necessary  to  valid  levy,  207. 
completes  levy,  207. 

by  officer,  must  exclude  that  of  owner,  207. 
constructively  in  general  owner,  207,  note, 
by  deputy,  is  possession  by  officer,  46. 
by  officer,  when  custodian  to  hold,  207. 
liability  of  officer  for  failing  to  keep,  385. 
by  officer,  where  may  be  kept,  208. 

by  officer,  may  use  discretion  as  to  place  of  keeping,  207,  note, 
surrender  of,  by  taking  bond,  286. 
must  not  release  without  forthcoming  bond,  207. 
released  by  bond  to  pay  judgment  302. 
release  of,  by  dissolution  of  attachment,  354. 
bond  to  pay  judgment  releases,  304. 
surrender  of,  sufficiency  of  bond  to  procure,  287. 
right  to  pursue  and  take,  88. 
by  vendor,  when  will  defeat  attachment,  35. 
plaintiff  not  entitled  to,  313. 
plaintiff  not  entitled  to  at  any  time,  253. 
excused  as  against  trespasser,  207. 
liability  of  officer  for  breach  of  duty  regarding,  392. 
by  officer,  books  and  paper,  28. 
under  pledge  will  defeat  attachment,  42. 
by  common  carrier,  effect  on  attachment,  39. 
by  receiptor,  nature  of,  265. 

by  receiptor,  officer's  liability  for,  continuation  of,  271. 
officer  may  demand  of  him  at  any  time,  273. 
abandonment,  releases  lien,  329. 
liability  of  garnishee  for,  through  fraud,  484. 
not  an  element  of  garnishment,  467. 
relinquishment  of,  see  Abandonment. 

POSSESSION  OF  THE  RES, 

necessary  to  jurisdiction,  5. 

See  Levy. 

POSTING  NOTICES, 
generally,  219. 

in  conspicuous  place,  what  is,  219,  note, 
on  town  lots,  219,  note, 
of  levy  upon  ponderous  articles,  211. 
failure  in  cause  for  dissolution,  342. 
presumption  regarding  in  Kansas,  237,  note, 
presumption  regarding  in  Kentucky,  237,  note. 
See  Notice,  Publication. 

Att.  98 
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POUNDAGE, 

allowed  to  officer  for  keeping  property,  263. 
when  officer  entitled  to,  398. 

See  Compensation  and  Fees. 

POWER  OF  ATTORNEY, 

under  seal  necessary  to  sign  bond,  where,  170. 
See  Attorneys. 

POWER  OF  COURT, 

to  direct  amendment,  356. 

See  Jurisdiction,  Amendments. 

POWERS  OF  EXECUTIVE  OFFICER, 

to  administer  oath  to  affiant,  131,  note. 

See  Officers  and  Oaths. 

POWER  OF  OFFICER, 

over  bailed  property,  269. 
in  making  levy,  207. 
to  remove  property  levied  upon,  208. 
imitation  of,  in  execution  of  writ,  384. 

See  Officers,  Powers  of. 

PRACTICE, 

in  attachment  cases,  generally,  441. 

strictness  required  in  case  of  non-residence,  216. 

successive  steps  in  issuance  of  writ,  192. 

particularity  required  in  issuance  of  writs,  196. 

regarding  amendments  of  writs,  197. 

in  case  of  lost  writ,  222. 

how  release  of  property  in  attachment  effected,  in  Texas,  586. 

when  answer  of  garnishee  unsatisfactory,  647. 

on  intervention,  432. 

PRECEPT  OF  THE  WRIT, 

amendment  of,  197. 

See  Writ  and  Amendment. 

PREFERRED  CREDITORS, 

when  have  priority  over  attachment,  118. 

can  not  be  by  procuring  attachment,  410. 

by  assignment  as  affecting  ground  for  attachment,  119. 

not  sufficient  ground  for  attachment,  120. 

the  United  States  is,  424,  note. 

no  priority  over  assignee,  when,  423. 

See  Priority. 
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PRELIMINARY  PAPERS, 

particularity  required  in,  196. 

See  Affidavit,  Bond  and  Writ. 

PRESERVATION  OF  LIEN, 

by  reversal  of  order  dissolving  attachment,  355. 
See  Duration  of  Lien. 
PREMIUM  NOTE, 

can  not  be  given,  when,  247. 

See  Negotiable  Instrument  and  Levy. 
PRESUMPTIONS, 

when  indulged,  8. 

do  not  arise  in  support  of  attachment,  8. 
regarding  affidavit,  128. 
favoring  affidavit,  131. 

in  favor  of  authority  to  make  affidavit,  129. 

in  aid  of  affidavit  regarding  residence  of  partnership,  132,  note. 
of  law,  none  arise  in  favor  of  jurisdiction,  153. 
of  want  of  probable  cause,  what  will  not  raise,  372. 
of  fraud,  will  not  be  indulged  as  grounds  for  attachment,  114. 
of  fraud  in  making  levy,  what  will  not  repel,  207,  note. 
as  to  time  of  filing  bond,  154. 
indulged  in  action  on  redelivery  bond,  299. 
of  malice  not  against  sureties  on  bond,  186. 
of  "  information  and  belief  "  of  attorney,  when,  144,  note. 
regarding  ownership  of  property,  237. 
regarding  property  in  possession  of  defendant,  206. 
of  authority  to  administer  oaths,  130. 
in  favor  of  confession  of  judgment,  121. 
regarding  delivery  of  writ  on  Sunday,  202. 
as  to  time  writ  issued,  192. 
favoring  return,  generally,  229,  237. 
favoring  return  of  ancillary  attachment,  229. 
regarding  year  of  return,  237,  note, 
of  liability  raised  by  officer's  failure  to  return  writ,  391. 
indulged  regarding  filling  in  return  of  writ,  235. 

when  indulged  toward  ownership  of  property  not  stated  in  return,  234. 
in  action  on  bond  that  writ  legally  issued,  188. 
favoring  return  as  to  place  in  Michigan,  231,  note, 
of  personal  service,  237. 
of  law  as  to  amount  of  levy,  206. 
none  as  to  liability  of  garnishee,  643,  657. 
none  of  joint  liability  in  garnishment,  691. 
PRIORITY, 

of  assignment  over  attachment,  44. 

of  assignment  over  garnishment,  538,  539,  542,  614. 
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PRIORITY—  Contin  ued. 

of  assignment,  notice  of  necessary  to  be  effective,  412,  note. 

assignment  for  benefit  of  creditors  precedes  attachment,  when,  28. 

of  attachment,  superior  to  subsequent  incumbrance,  10. 

of  attachment  over  replevin,  36,  note. 

of  attachment  over  fraudulent  deed,  28. 

of  attachment  of  land  over  judgment,  52. 

of  bona  fide  creditor  over  attachment,  36. 

of  cestui  que  tmst  over  attachment,  55. 

of  conditional  sale  over  attachment,  37. 

defective  deed,  not  precedent  to  attachment,  53. 

of  deed  of  equity  of  redemption  over  attachment,  59  note. 

equitable  liens  do  not  take  precedence  to  attachment,  24. 

of  equitable  owner  of  land  over  attachment,  53. 

fraudulent  sale  not  prior  to  attachment,  36,  note. 

fraudulent  deed  does  not  take,  over  attachment,  54. 

between  garnishments,  how  determined,  401,  note. 

in  garnishment,  generally,  614. 

in  case  of  receivership,  205,  note. 

of  lessee  of  chattel,  over  attachment,  41. 

of  liens  for  freight  over  attachment,  40,  note. 

of  lien  over  attachment,  38. 

of  lien  by  garnishment  over  attachment,  46. 

of  liens  not  favored,  402. 

of  lien  on  land  over  other  rights,  315. 

of  lien,  abandonment  of  first,  lets  in  second,  260. 

of  lien,  not  affected  by  omission  to  sign  return,  236,  note. 

of  lien  for  purchase-money  will  defeat  attachment,  63. 

of  lien  over  fraudulent  conveyance,  319. 

of  lien,  may  be  perfected  by  discharging  other  liens,  321. 

of  lien,  mortgage  while  writ  in  hands  of  officer,  314. 

of  lien  over  subsequent  alienation,  319. 

of  manufacturer's  lien  over  attachment,  41. 

of  mortgage  over  attachment,  43. 

mortgage  or  other  liens  take  precedence  to  attachment,  24. 

of  mortgage  over  garnishment,  614. 

mortgage  securing  part  will  not  affect  attachment  of  balance,  24. 

of  mortgagees  of  land  over  attachment,  52. 

of  pledgee's  lien,  over  attachment,  42. 

of  purchasers  of  land  over  attachment,  52. 

of  sale,  to  garnishment,  614. 

of  trustee  in  possession  over  attachment,  45. 

of  trustee  to  land  over_ attachment,  55. 

of  unrecorded  deed,  over  attachment,  previously  conveyed,  53. 

of  vendor's  lien  over  attachment,  39. 

of  warehouseman's  lien  over  attachment,  40. 

when  preferred  creditors  have,  118. 

of  writs,  from  different  courts,  46,  note. 

See,  also,  Intervention. 
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PRIORITY  OF  ATTACHMENT  LIEN, 

generally,  323. 

how  determined,  401. 

general  rules,  404. 

exceptions  to  the  rule,  405. 

none  at  same  term  of  court,  where,  403. 

levy  must  be  actual  to  make,  404,  note. 

revival  of  attachment  dissolved  gives  priority,  404,  note. 

mere  irregularities  will  not  defeat,  404,  note. 

if  lost  can  not  be  restored  by  amendment,  406. 

what  amendment  destroys,  406. 

amended  irregularity  preserves,  406. 

stay  of  proceedings  preserves,  407. 

in  successive  levies,  rule,  408. 

when  levies  made  by  deputy,  rule,  408. 

on  land,  408.  . 

where  both  land  and  chattels  seized  on  different  writs,  408,  note. 

as  to  surplus  in  officer's  hands,  408,  note. 

fractions  of  a  day  considered,  when,  409. 

when  attachments  are  simultaneous,  409. 

in  case  of  fraud,  410. 

junior  attaching  creditors'  remedies,  411. 

postponement  by  fraud,  410. 

over  other  processes  and  deeds,  412. 

over  judgment  lien,  when,  413. 

over  execution,  when,  414. 

over  chancery  process,  when,  415. 

over  distress  warrant,  where,  416. 

over  unacknowledged  deed,  417,  note. 

over  unrecorded  deed,  417. 

over  unrecorded  mortgage,  418. 

none  unless  attachment  valid,  418,  421. 

over  transfer  of  corporate  stock,  419. 

over  incomplete  sale  of  chattle,  420. 

as  effected  by  stoppage  in  transitu,  420. 

over  subsequent  purchaser's  title,  421. 

over  trustee's  interest,  when,  422. 

over  assignee's  title,  423. 

over  receiver's  interest,  when,  424. 

over  deed  of  legatee  or  distributee,  425. 

PRIOR  TRANSACTIONS, 

as  evidence  on  trial  of  intervention,  437,  note. 

See  Intervention  and  Former  Transactions. 

PRETENDED  LEVY, 

not  effective  as  notice  or  to  give  jurisdiction,  207,  note. 
See  Levy  and  Fraud. 
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PREVIOUS  DEMAND, 

when  necessary  in  suit  against  receiptor,  276. 
See  Demand  and  Action. 

PRIMA  FACIE  CASE, 

in  action  on  bond,  what  is,  190. 
plaintiff  must  make  in  garnishment,  657. 
on  trial  of  intervention,  437,  note. 

See  Evidence  and  Proof. 

PRINCIPAL  DEBTOR  IN  GARNISHMENT, 

his  position  in  the  proceeding  in  the  suit,  664. 

See  Defendant's  Position,  etc. 

PRINTING  OFFICE, 

property  within,  may  be  attached,  29. 
See  Levy. 

PRICE, 

garnishment  of,  when  unpaid,  588,  note. 

See  Efficiency,  etc. 

PRIOR  JUDGMENT, 

to  be  pleaded  in  bar  by  defendant  in  garnishment,  666. 
See  Pleas  and  Defenses. 

PRIOR  LIEN, 

notice  of,  necessary  to  render  it  effective,  412. 

See  Liens. 

PRISONER, 

property  of,  is  in  custodia  legis,  when,  207. 
property  of  can  not  be  attached,  31. 
may  be  garnished,  when,  508. 

See  Custody  of  Law. 

PRIVATE  CORRESPONDENCE, 

seizure  by  sheriff,  208. 

See  Levy. 

PRIVILEGED  COMMUNICATIONS, 

what  privileged  in  garnishment,  631,  note. 
See  Evidence. 

PRIVITY  OF  CONTRACT  AND  INTEREST, 
both  necessary  to  garnishment,  550. 

PROBABLE  CAUSE, 

definition  of,  371. 

necessity  for,  in  action  for  malicious  attachment,  371. 
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want  of,  to  be  coupled  with  malice,  372. 

want  of,  and  malice,  effect  of  advice  of  counsel,  373. 

as  a  defense  in  action  for  malicious  attachment,  381. 

and  "motive"  immaterial  as  to  sureties  on  bond,  188. 

bars  action  for  malicious  attachment,  182. 

immaterial  in  action  for  mere  wrongful  attachment,  369. 

proof  of,  in  action  on  bond,  188. 

proof  of,  as  defense  in  action  on  bond,  188. 

for  attachment,  will  not  justify  tort,  359. 

See  Malicious  Attachment. 

PROCEEDINGS, 

must  show  jurisdiction  on  their  face,  8. 
against  officer,  must  be  by  suit,  not  by  rule,  392. 
stay  of,  preserves  priority  of  lien,  407. 
when  answer  of  garnishee  unsatisfactory,  647. 
See  Practice. 

PROCEEDING  IN  REM, 

when  attachment  is,  191. 
when  no  personal  service  on  defendant,  3. 
by  attachment,  when  i?i  rem,  when  in  personam,  4. 
See  Nature. 

PROCEDURE, 

in  attachment  cases,  generally,  441 . 

by  intervention,  method  of,  432. 

how  release  of  property  from  attachment,  effected  in  Texas.  286. 
See  Practice. 
PROCEEDS, 

distribution  of,  of  sale  on  attachment,  456. 

of  sale  of  perishable  property,  disposition  of,  262. 

of  sale,  liability  of  officer  for  failure  to  account  for,  397. 

of  sale  of  goods  when  attachable,  34. 

paid  into  court,  garnishment  of,  531,  note. 

See  Sale. 
PROCESS,  ABUSE  OF, 

judgment  against  officer  for,  400. 

recovery  of  exemplary  damages  for,  188,  note. 

bringing  action  in  another  state  is  not,  360,  note. 

PROCESS. 

See  Writ,  Levy,  Trespass  and  Malicious  Attachment. 

PROCESS  OF  GARNISHMENT, 

effect  of,  generally,  487. 

See  Garnishment. 
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PROFITS, 

when  recoverable  as  damages  in  action  on  bond,  190. 
and  rents,  attachment  lien  upon,  316. 

See  Liens  and  Damages. 

PROOF, 

must  follow  allegation  as  ground  for  attachment,  115. 

necessary  to  precede  issuance  of  writ,  192. 

of  service  is  made  by  the  return,  226. 

of  value  of  property  seized,  prima  facie,  by  return,  233. 

in  affidavit  of  fraudulent  intent,  150. 

of  fraudulent  assignment,  118. 

of  fraud,  showing  chattel  mortgage  for  future  services,  is  when,  122, 

note, 
of  fraud,  showing  mortgage  without  consideration,  is  when,  122,  note, 
of  fraud,  showing  mortgage  to  secure  accommodation  indorser,  is  not, 

122,  note, 
of  fraud,  recording  mortgages  not,  when,  122,  note, 
of  fraud,  showing  mortgage  to  secure  advances,  is,  122,  note, 
of  fraud  as  ground  for  attachment  necessary,  121. 
of  fraud  on  trial  of  intervention,  437,  note, 
of  fraudulent  alienation,  what  sufficient,  117. 
of  fraud  as  ground  for  attachment,  115. 
of  fraudulent  attachment,  what  is  prima  facie,  256. 
of  appointment  of  elisor  must  accompany  return  of  writ,  201. 
refusal  of  plaintiff  to  offer  in  support  of  affidavit  effects  a  dissolution, 

when,  353,  note, 
signature  and  jurat  to  affidavit,  130,  note, 
averment  of,  in  affidavit,  when  necessary,  144. 

pleading  and,  in  action  against  officer  for  tortious  attachment,  386,  note. 
of  attachment,  record  in  action  on  bond,  189,  note. 
of  absconding  or  concealment,  88,  89. 
in  action  for  wrongful  attachment,  368. 

in  action  against  officer  for  levy  on  stranger's  goods,  387,  note, 
in  action  against  officer  for  negligence,  390,  note. 
in  action  on  bond,  record  in  attachment  as,  189. 
in  action  on  bond,  dissolution  of  attachment,  189. 
in  action  on  bond  to  pay  judgment,  189,  310. 
in  action  on  redelivery  bond,  299. 
of  demand  in  action  against  receiptor,  282. 
to  sustain  action  against  receiptor,  282. 
approval  is  prima  facie  of  sufficiency  of  bond,  176. 
aliunde  in  action  on  bond,  189. 
of  special  damages,  to  sustain  recovery,  187. 
of  authority  to  sign  bond,  170. 

bond  for  attachment  as,  in  collateral  suit,  154,  note, 
bond  as,  in  action  on  bond,  188,  note. 


index.  1559 

[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 
PROOF—  Continued. 

probable  cause  in  action  on  bond,  188. 

of  conversion,  wbat  is,  387,  note. 

in  defense  of  action  against  receiptor,  283. 

in  defense  to  action  on  bond,  188. 

in  defense  of  officer  in  action  by  third  person,  399. 

of  date  of  summons,  3,  note. 

dissolution  for  insufficient  bond  only  prima  facie  of  insufficiency,  182. 

dissolution  of  attachment  is  prima  facie  of  illegality,  183. 

of  exemption  of  animals,  68. 

of  exemption  must  be  positive,  67. 

of  intent  to  remove  property,  etc.,  106. 

of  jurisdiction  must  be  made  in  attachment  cases,  127,  note. 

in  justification  in  action  on  bond,  188. 

of  lost  affidavit,  how  made,  152. 

of  lien,  judgment  admissible  to  show  amount  of,  261. 

of  malice,  how  made  in  action  for  malicious  attachment,  372. 

in  mitigation  of  damages,  in  action  for  malicious  attachment,  383. 

of  mitigation  of  damages  in  action  on  bond,  188. 

of  non-residence,  90,  note,  101. 

officer's  return  of  writ,  as,  391.  - 

of  ownership,  return  not  conclusive,  234. 

parol,  of  perishable  property  and  cost  of  keeping,  262. 

by  parol,  to  show  what  land  attached,  214. 

parol,  can  not  be  made  of  acts  necessary  to  valid  execution  of  writ,  220. 

by  parol,  to  show  acts  performed  in  making  levy,  229. 

parol,  admissible  to  explain  return,  227. 

return  of  officer  in  suit  by  or  against  him,  227. 

by  parol,  may  be  given  to  explain  return,  when,  226. 

of  power  to  sign  bond,  159. 

prima  facie  case  in  action  on  bond,  what  is,  190. 

prima  facie,  note  written  in  foreign  language  is,  141. 

process  prima  facie,  of  jurisdiction,  154,  note. 

of  record,  not  by  balancing  probabilities,  421,  note. 

in  garnishment,  writ  and  return  as,  610,  note. 

necessary  to  charge  garnishee,  generally,  475. 

of  garnishee's  indebtedness  to  defendant,  judgment  in  garnishment  is 

not,  724. 
garnishee's  answer  is  for  plaintiff,  634. 
garnishees  as  concerning  exemption,  629,  note, 
garnishee's  answer  is  prima  facie,  638. 

garnishee's  answer  is  only  between  parties  to  the  proceeding,  638. 
on  scire  facias,  what  may  be  offered,  684. 

relevant  on  issue  joined  on  scire  facias,  for  want  of  answer,  650. 
of  satisfaction  by  garnishee,  723. 
to  sustain  motion  to  quash,  108. 
on  traverse  of  answer,  previous  statements  of  garnishee,  658,  659. 
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on  trial  of  interplea  in  garnishment,  676. 
of  title,  on  trial  of  intervention,  437,  note, 
on  trial  of  claimant's  intervention,  437. 
on  trial  of  mortgagee's  right  by  intervention,  427,  note, 
on  trial  of  intervention,  prior  transactions,  437,  note. 
on  trial  of  issue  on  answer  in  garnishment,  657. 
on  trial  of  intervention,  invoice  as,  437,  note. 
on  trial  of  intervention,  letters  as,  437,  note. 
on  trial  of  intervention,  declarations  of  defendant,  437,  note, 
on  trial  of  intervention,  the  files  in  the  attachment  case,  437,  note.] 
on  trial  of  intervention,  judgment  in  attachment,  as,  437,  note, 
on  trial  of  intervention,  ex  parte  affidavits  as,  437,  note. 
See  Evidence. 

PROOF,  BURDEN  OF, 

is  upon  person  denying  validity  of  attachment,  219. 
upon  sheriff  to  show  property  not  defendants,  206. 
to  support  motion  to  dissolve,  344. 
in  action  on  bond,  188. 
in  action  for  malicious  attachment,  377. 
on  traverse  or  motion  to  quash,  353. 
of  character,  burden  of,  74,  note. 
on  scire  facias  for  want  of  answer,  650. 
when  notes  garnished,  565,  note, 
upon  assignee,  539,  note, 
on  garnishee,  when  assignment  shown,  657. 
on  plaintiff  to  show  liability  of  garnishee,  494,  note, 
on  trial  of  claimant's  intervention,  437. 
on  trial  of  interplea  in  garnishment,  676. 
in  issue  on  answer,  657. 
to  sustain  creditor's  bill,  320. 
in  action  against  receiptor,  282. 

when  upon  defendant  in  action  against  receiptor,  283. 
See  Plaintiff  and  Evidence. 

PROOF  OF  ASSIGNMENT, 

in  garnishment  cases,  537,  note, 
in  establishing  priority  over  attachment,  423,  note. 
See  Assignment. 

PROPERTY, 

in  court,  when  jurisdiction  acquired,  10. 

not  susceptible  of  manual  delivery,  levy  upon,  209. 

possession  of,  necessary  to  jurisdiction,  5. 

possession  of,  plaintiff  not  entitled  to,  313. 

possession  of,  plaintiff  not  entitled  to  at  any  time,  253. 

possession  of,  liability  of  garnishee  for,  through  fraud,  484. 
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possession  of,  constructively  in  the  general  owner,  207,  note, 
possession  of,  acquired  by  fraud  is  void,  207. 
possession  of  defendant  presumed  to  be  bis,  206. 

demand  for,  failure  to  make  witbin  statutory  time  dissolves  attach- 
ment, 336. 
destruction  of,  effect  on  redelivery  bond,  292. 
description  of,  to  be  included  in  return,  231. 
disposal  of,  averment  of,  as  ground  for  attachment,  150. 
in  dispute,  sheriff  may  require  indemnity,  203. 
held  by  receiver,  effect  upon  garnishment,  547. 
held  in  trust,  garnishment  in  case  of,  531. 
held  in  trust,  liability  of  garnishee  for,  generally,  476,  note. 
"  used  in  business,"  horses,  are  attachable,  29,  note. 
insufficient  to  satisfy  judgment  proceeding,  5. 
location  of,  within  jurisdiction  necessary  to  garnishment,  476. 
of  married  women  when  not  attachable,  14. 
"  money  or  effects,"  a  bond  is,  562,  note, 
officer's  right  of  possession,   action  to  recover    intoxicating    liquors 

when,  28,  note, 
of  partnership,  effect  on  lien  by  assignment  of,  322,  note, 
pledged,  can  not  be  garnished  in  hands  of  foreign  corporation,  497. 
when  perishable,  disposition  of,  262. 
custody  of,  in  garnishment,  612. 
of  prisoner,  may  be  garnished,  when,  508. 
in  process  of  manufacture  can  not  be  seized,  when,  208. 
right  of  as  to  mortgagee  tested  by  attachment,  320,  note, 
removal  of  by  officer,  effect  of  delay  in,  260. 
removal  of,  when  excused  in  making  levy,  207. 
return  of  on  dissolution  to  co-tenant  sufficient,  395,  note, 
return  of  by  receiptor  terminates  his  liability,  277. 
subject  to  lien,  plaintiff  in  attachment  may  redeem,  214. 
subject  to  lien,  levy  upon,  212. 
surrender  of,  when  adjudged  in  garnishment,  687. 
tender  of,  in  satisfaction  of  redelivery  bond,  290,  note, 
title  to,  remains  in  debtor  pending  attachment,  200. 
value  of,  as  mentioned  in  receipt,  effect  of,  268. 

PROPERTY,  ASSIGNMENT  OF, 

will  not  affect  attachment  lien,  when,  322. 
See  Assignment. 

PROPERTY  IN  CUSTODY  OF  LAW, 

can  not  be  attached,  31. 
not  susceptible  of  garnishment,  505. 
liability  of  officer  for  seizing,  389. 
pending  intervention,  428.  note, 
when  held  by  receiver,  547. 

See  Custody  of  Law. 
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PROPERTY  EXEMPT  FROM  ATTACHMENT, 
levy  upon,  213. 

garnishee  not  liable  for,  generally,  475. 
military  arms  and  accoutrements,  70. 
temporarily  within  the  state,  73. 

See  Exempt  Property. 

PROPERTY,  JURISDICTION  OF, 

how  completely  acquired,  216,  217. 
in  garnishment  against  non-resident  defendant,  607. 
See  Jurisdiction  and  Levy. 

PROPERTY  OF  PARTNERSHIP, 

levy  of  attachment  upon,  208,  note. 

levy  upon,  211. 

possession  of,  by  officer,  249. 

See  Partnership. 

PROPERTY,  POSSESSION  OF  BY  OFFICER, 

nature,  purpose  and  effect  generally,  243. 

must  be  actual,  visible  and  notorious,  244. 

may  be  kept  by  custodian  or  agent,  244. 

of  growing  crops,  constructive,  245. 

officer  can  not  retain,  of  tenement  in  which  found,  246. 

a  qualified  or  special  title,  247. 

does  not  change  ownership,  248. 

action  for  interference  with,  261. 

as  to  intermixing  goods,  255. 

degree  of  care  required,  251. 

disposition,  when  perishable,  250,  262. 

duration  of,  249. 

expenses  incurred  in,  263. 

may  be  demanded  from  receiptor  at  any  time,  273. 

may  use  discretion  as  to  place  of  keeping,  207,  note. 

may  be  released  when,  253. 

liability  of  officer,  for  failing  to  keep,  385. 

liability  for  neglect,  252. 

what  is  an  abandonment  of,  257. 

what  not  an  abandonment,  258. 

when  forced  to  surrender,  259. 

when  owned  by  partners,  tenants  in  common,  etc.,  249. 

when  released  allows  second  levy,  260. 

when  term  expires,  254. 

abandonment  of  releases  lien,  329. 

can  not  be  garnished,  505. 

See  Abandonment. 
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anything  that  may  he  seized  and  sold  on  execution,  28. 

only  what  is  within  the  jurisdiction  of  the  court,  28. 

must  be  in  esse,  208. 

tangible  property,  28. 

only  that  which  can  be  returned  in  same  plight,  28. 

process  of  manufacture,  when  not,  208. 

only  what  defendant  legally  owns,  28. 

only  that  which  may  be  legally  sold,  28. 

intoxicating  liquors,  when,  28. 

only  property  not  exempt  from  execution,  28. 

in  hands  of  bailee,  28. 

not  property  purchased  at  conditional  sale,  28. 

land,  title  and  name  of  defendant,  28. 

property  sold  on  Sunday,  28,  note. 

personal  property  in  general,  29. 

personal  property  liable  on  execution,  29. 

personal  property  when  free  from  lien,  29. 

stock  certificates  are,  30. 

bank  bills  are,  30. 

money  in  specie,  30. 

wearing  apparel  and  jewelry,  when,  31. 

crops  as  personal  property,  when  severed,  32. 

chattels  with  agent  having  no  title,  33. 

chattels  with  factor  or  agent  having  interest,  34. 
chattels  in  vendor's  possession,  35. 

chattels  with  fraudulent  vendee,  36. 

chattels  with  vendee  on  conditional  sale,  37. 

chattels  not  subject  to  lien,  38. 

chattels  in  transitu,  39. 

chattels  with  common  carriers,  40. 

chattels  with  bailee  for  hire,  41. 

chattels  held  under  pledge,  42. 

chattels  under  mortgage,  43. 

surplus  after  mortgage  satisfied,  43. 

surplus  after  assignee  satisfied,  44. 

chattels  held  by  assignee,  44. 

chattels  held  in  trust,  45. 

chattels  not  in  custody  of  law,  46. 

chattels  owned  by  a  co-partnership,  47. 

when  owned  by  a  partner,  211,  note. 

partnership  property,  ground  only  to  part,  48. 

partnership  effects  after  dissolution  or  insolvency,  50. 

effects  in  hands  of  surviving  partner,  51. 

land,  or  interest  therein,  when,  52,  214. 

widow's  dower,  when,  52. 

not  land  of  a  minor,  53. 
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land  of  tenant  in  common,  when,  53. 
land  previously  conveyed,  53. 
land  conveyed  in  fraud  of  creditors,  54. 
land  held  in  trust,  55. 

land  owned  by  one  paid  for  by  another,  56. 
land  owned  jointly,  57. 
equities  in  land,  generally,  58. 
equity  of  redemption,  59. 
mortgagor's  interest  in  land,  when,  59,  60. 
machinery  fixed  to  land,  when,  60. 
legal  title,  subject  to  equity  of  redemption,  61. 
interest  of  legatees,  devisees,  reversioners,  remaindermen,  62. 
not  contingent  equitable  interests  in  land,  62. 
not  land  under  contract  to  purchase,  63. 
not  right  to  cut  timber,  63. 
a  right  under  contract  to  convey,  where,  63. 
legacy,  83. 

that  of  absent  debtor,  87. 
that  of  absconding  debtor,  87. 
that  of  concealed  debtor,  89. 
that  of  non-resident  debtor,  100. 
that  of  foreign  corporation,  105. 
that  which  is  fraudulently  conveyed,  etc.,  111. 
that  alienated  to  wife  or  child  in  fraud,  117. 
that  fraudently  assigned  or  transferred,  119. 
that  fraudulently  secreted,  123. 
that  of  partnership,  fraudulently  disposed  of,  124. 
that  fraudulently  purchased,  125. 
property  criminally  contracted  for,  126. 

PROPERTY  NOT  SUSCEPTIBLE  OF  ATTACHMENT, 

that  which  execution  will  not  reach,  64. 

exempt  property,  64. 

provision  for  the  family,  when,  65. 

wearing  apparel,  66. 

household  furniture,  67. 

animals  used  in  business  or  support  of  family,  68. 

tools  of  mechanics,  "implements  of  husbandry,"  69. 

tools  used  in  public  service,  70. 

animals  used  in  public  service,  70. 

homestead  and  money  received  therefrom,  71. 

property  in  possession  of  municipal  corporation,  84. 

pension  money,  when,  117. 

in  process  of  manufacture,  when,  208. 

PROPERTY  NOT  SUSCEPTIBLE  OF  MANUAL  DELIVERY, 

attachment  of. 

See  Levy. 
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PROMISSORY  NOTE, 

is  a  "debt"  within  the  meaning  of  the  statute,  14,  29. 
must  be  dishonored  before  attachment  will  lie,  14. 
levy  of  attachment  upon,  208. 
attachment  before  due,  20. 
when  indorser  of,  a  debtor,  20. 

measure  of  damages  when  sold  for  less  than  its  face,  19. 
garnishment  of,  565,  566. 

judgment  in  garnishment,  when  in  circulation,  688. 
liability  of  garnishee  to,  though  judgment  paid,  714. 
See  Negotiable  Instrument. 

PROSECUTION  OF  SUIT, 

to  effect  a  condition  of  the  bond,  161. 
See  Action. 

PROVISION  FOR  THE  FAMILY, 

not  susceptible  of  attachment,  when,  65. 

See  Exempt  Property. 

PROTECTION  OF  GARNISHEE, 
by  a  court,  generally,  472. 
not  by  the  defendant,  473. 
universal  rule,  474. 
in  other  suits,  generally,  707. 
in  other  suits,  when  judgment  in  garnishment  equivalent  to  payment, 

709. 
in  other  suits,  none  where  stranger's  rights  have  not  been  shown,  719. 
from  other  suits,  when  judgment  entered  before  assignment,  615. 
in  other  suits,  none  when  exemption  of  laborer's  wages  not  claimed, 

560. 
judgment  entered  in  other  state  is,  722. 
See  Defenses. 

PROTECTION  OF  LIEN, 

by  demand  on  judgment,  325. 
See  Lien,  Protection  of,  Preservation  and  Possession,  also  Redemption. 

PROTECTION  OF  OFFICER, 

may  require  indemnity,  when,  203. 
in  levy  of  attachment,  204. 
writ  none  after  dismissal,  204. 
when  a  writ  is,  204. 

See  Bond  and  Indemnity. 

PUBLIC  LIBRARY, 

shares  of  stock  in,  not  attachable,  30. 

See  Exempt  Property  and  Public  Officers. 
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PUBLIC  PLACE, 

what  is  posting  notice  in,  219,  note. 

See  Notices,  Posting  and  Conspicuous. 

PUBLIC  OFFICER, 

not  liable  to  attachment,  79. 

can  not  be  garnishee,  generally,  505. 

as  garnishee,  having  property  under  process,  79. 

garnishment  of,  fund  deposited  by,  580. 

may  be  garnishee  for  funds  deposited  in  his  own  name,  509. 

may  be  garnishee  for  surplus,  507. 

may  be  garnishee  after  duty  ceases,  506. 

See  Officers  and  Corporations,  Municipal. 

PUBLICATION  OF  NOTICE, 

its  purpose,  217. 

strictness  required,  217. 

effect  of,  on  jurisdiction,  5. 

irregularities  in,  will  not  defeat  jurisdiction  in,  217. 

of  attachment  in  case  of  non-residence,  218. 

affidavit  to  procure  order  for,  in  California,  217,  note. 

in  Illinois,  218,  note. 

formal  requisites  in  Indiana,  218,  note. 

substantial  compliance  with  statute  sufficient  in  Iowa,  218,  note. 

affidavit  for,  when  to  be  filed  in  Kansas,  217,  note. 

requisites  of,  in  Kansas,  218,  note. 

requisites  of,  in  Mississippi,  218,  note. 

sufficiency  of,  in  Missouri,  218,  note. 

affidavit  required  in  North  Carolina,  218,  note. 

affidavit  to  procure  order  for,  in  New  York,  217,  note. 

order  for,  in  Tennessee,  218,  note. 

when  not  required  in  New  Mexico,  219,  note. 

what  is  not  equivalent  to,  219,  note. 

when  necessary  in  attachment  of  land,  214. 

when  must  be  made,  217. 

not  affected  by  death  of  defendant,  217,  note. 

time  required,  218. 

when  may  be  made  in  Michigan,  217,  note. 

when  to  be  made  in  New  York,  218,  note. 

before  levy  permitted  in  Indiana,  217,  note. 

sufficiency  of  in  South  Dakota,  218,  note. 

irregularity  in,  excused  by  appearance,  217,  note. 

excused  by  replevin,  217,  note. 

when  amendable,  217. 

lack  of  cause  for  dissolution,  342. 

relationship  of  parties  after,  in  Michigan,  217,  note. 

in  attachment  of  land  in  Nebraska,  217,  note. 
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personal  judgment  after,  5,  note, 
effect  of  on  lien,  191. 
depends  upon  levy,  217. 
when  necessary  to  attachment  levy,  216. 

and  other  acts  necessary  to  execution  of  writ  must  appear  on  record,  220. 
See  Notices. 

PUIS   DARRIEN   CONTINUANCE, 
plea  of,  in  garnishment,  665. 

See  Pleas. 
PUNITIVE   DAMAGES, 

recoverable  in  action  for  malicious  attachment,  370,  377. 
See  Exemplary  Damages  and  Damages. 

PURCHASER, 

defense  of,  to  prior  attachment,  421,  note, 
subsequent,  when  title  of  prior  to  attachment  lien,  421. 
for  value,  judgment  creditor  not,  where,  60,  note. 
in  good  faith,  of  land  attached,  53. 

of  land,  when  he  takes  title  free  from  attachment,  219,  note. 
See  Intervention. 

PURCHASE-MONEY, 

attachment  after  suit  for,  24,  note. 

lien  for,  will  defeat  attachment,  63. 

of  land  may  be  secured  by  attachment,  16. 

lien  for,  precedes  attachment,  44,  note. 

garnishment  of,  when  unpaid,  588,  note. 

contract  for,  gives  attachable  interest,  where,  63. 

See  Demand  and  Property  Susceptible  op  Attachment. 

PURPOSE, 

and  necessity  of  affidavit,  127. 
of  attachment,  generally,  2. 
of  all  attachment  statutes  are  uniform,  11. 
of  attachment  to  create  a  lien,  3,  10,  313. 
of  attachment  levy,  200. 
of  amendment  of  return,  238. 

of  debtor,  as  affecting  grounds  for  attachment,  106. 
of  exemption  laws,  the  comfort  of  debtor  and  family,  64. 
of  garnishment,  generally,  487. 
and  effect  of  garnishee's  answer,  621. 
interrogatories  to  elicit  the  truth,  631. 
See  Nature. 

Att.  99 
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QUESTION  OF  FACT, 

fraud  is,  114. 
fraudulent  intent  is,  123. 
insolvency  is,  14,  note, 
malice  is,  373. 
for  jury,  damages  is,  188. 
for  jury,  residence  of  defendant  is,  when,  193. 
See  Jury. 


QUESTION  OF  LAW, 
when  fraud  is,  125. 


See  Fraud. 


QUESTION  FOR  JURY, 

when  necessity  of  employing  counsel  is,  190. 

See  Jury. 

QUASH,  MOTION  TO, 
essentials  of,  347. 
denial  of  grounds,  how  made,  349. 
when  to  make,  345,  351. 
who  may  make  it,  344,  345,  350, 
waiver  of  right  to  make,  345. 
notice  of,  346. 
opposition,  347. 

by  intervening  claimant,  429,  note, 
continuance  of,  343. 
trial  of  issues  on,  352. 
limit  of  the  issue  on  the  trial  of,  353. 
for  irregularities,  who  may  entertain  it,  343. 
evidence,  burden  of  proof,  353. 
judgment  sustaining,  354. 
order  sustaining  reversal,  355. 
regarding  garnishment,  491,  note, 
for  defects  in  writ  of  garnishment,  605. 
See  Motion. 


QUASHING  LEVY, 

by  bond  to  pay  judgment,  304 


See  Bond. 


QUASHING  WRIT, 

by  bond  to  pay  judgment,  304. 


See  Bond. 
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RAILROAD  ENGINES  AND  CARS, 

may  be  attached  as  personal  property,  29. 
levy  of  attachment  upon,  209. 

See  Levy. 

RATIFICATION, 

of  acts  of  officer,  liability  of  plaintiff  for,  364. 
by  plaintiff  in  bond  executed  by  attorney,  170. 
of  active  partner,  109. 

filing  plea  or  answer  is,  of  acts  of  officer,  364. 
See  Officer. 

REAL  ESTATE, 

levy  of  attachment  upon,  214 
acts  necessary  to  complete  levy  upon,  219. 
not  the  subject  of  garnishment,  588. 
See  Land. 

REASON  FOR  BELIEF, 

effect  upon  action  for  malicious  attachment,  371. 

See  Justification,  Probable  Cause. 

REBUTTAL, 

what  may  be  shown  in,  action  on  bond,  188,  note, 
what  may  be  shown  in,  action  on  receipt,  283. 
See  Evidence. 

RECEIPT, 

action  on,  268. 

form  of,  when  possession  taken  by  receiptor,  267. 
of  receiptor,  effect  of  mentioning  value  of  property,  268. 
See  Action  and  Receiptor. 

RECEIPTOR, 

nature  of  his  possession,  264,  265. 

action  by,  for  possession,  265. 

attachment  of  property  in  possession  of,  33. 

of  attached  property,  who  may  become,  266. 

must  surrender  to  officer  on  request,  269. 

under  control  of  officer,  270. 

possession  of,  officer's  liability  for,  continuation  of,  271. 

when  liability  of  officer  ceases  as  to,  272. 

when  plaintiff  may  not  dispute  right  of,  272,  note. 

possession  of,  officer  may  demand  of  him  at  any  time,  273. 

liability  to  action  on  receipt,  274. 
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liability  of,  not  dependent  upon  possession,  274. 

contract  of,  action  upon,  274. 

action  against,  generally,  274. 

liability  of,  not  terminated  by  defendant's  insolvency,  274,  note. 

liability  of,  when  property  perishes,  275. 

liability,  terminated  by  dissolution  of  attachment,  275. 

liability  of,  not  enlarged  by  his  taking  indemnity,  275. 

action  against,  when  it  will  not  lie,  275. 

action  against,  when  it  accrues,  276. 

action  against,  when  demand  first  necessary,  276. 

demand  against,  when  to  be  made,  276. 

demand  upon,  upon  whom  to  be  made,  276. 

delivery  of  possession  by,  when  may  be  demanded,  276. 

liability  of,  terminated  by  surrender  on  demand,  277. 

demand  upon,  when  unnecessary,  278. 

action  against,  when  demand  unnecessary,  278. 

action  against,  who  may  maintain,  279. 

action  against,  may  be  maintained  by  person  authorized  to  serve  writ, 

279. 
action  against,  form  of  action,  280. 
action  against,  pleading  in,  281. 
action  against,  proof  to  sustain,  282. 
action  against,  defense  in,  283. 
action  against,  judgment  in,  283. 
action  against,  judgment  in,  generally,  284. 
action  against,  fees  and  costs  in,  285. 
See  Action. 

RECEIVER, 

property  in  possession  of,  is  in  custody  of  law,  46. 
title  of,  when  prior  to  attachment  lien,  424. 

distribution  of  proceeds  not  to  be  shared  by  attacher,  424,  note, 
may  move  to  quash  attachment,  344. 
appointment  of,  supersedes  levy,  when,  205,  note, 
appointment  of,  dissolves  attachment,  when,  331. 
property  held  by,  effect  upon  garnishment,  547. 
See  Custody  of  Law. 

RECITATION, 

of  names  of  parties  in  attachment  bond,  161. 
of  surety's  name  in  bond,  173. 
in  writ  of  garnishment,  603. 
in  the  writ  of  the  names  of  the  parties,  196. 
See  Whit,  Form. 
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RECITAL, 

of  conditions  in  attachment  bond,  161. 

in  bond  to  pay  judgment,  how  far  conclusive,  304. 

in  bond  to  pay  judgment,  conclusiveness  of  upon  surety,  311. 

necessary  in  writs  of  attachment,  196. 

in  writ,  amendment  of,  197. 

See  Form  and  Averments. 

RECOGNIZANCE. 

See  Bond. 

RECONVENTION, 

plea  of,  by  defendant  in  attachment  in  Texas,  187,  note. 
See  Pleas. 

RECORD, 

what  must  be  shown  on,  affiant's  character,  129. 

in  attachment,  what  must  be  shown  by,  460. 

affidavit  no  part  of,  355,  note. 

what  does  not  contradict,  in  action  on  bond,  189. 

in  attachment  as  proof  in  action  on  bond,  189. 

of  judgment  can  not  be  seized  on  attachment,  589,  note. 

motion  to  quash  no  part  of,  in  Iowa,  355,  note. 

of  attachment  of  land,  when  necessary,  219. 

must  show^order  of  publication  in  Tennessee,  220. 

must  show  publication  and  other  acts  necessary  to  valid  levy,  220. 

when  return  becomes  matter  of,  223. 

of  return  can  not  be  contradicted,  226. 

of  return  in  recorder's  office  necessary  to  attachment  of  land,  when, 

223,  note, 
how  proven,  in  action  on  bond,  189,  note. 
evidence  of,  not  by  balancing  probabilities,  421,  note, 
in  garnishment,  affidavit  part  of,  679. 
of  judgment  in  garnishment,  must  be  kept  separate,  678. 
of  judgment  in  garnishment,  must  show  jurisdiction,  679. 
in  garnishment  in  case  of  interpleader,  679. 

of  assignment,  when  necessary  to  precede  garnishment,  542,  note. 
See  Judgment. 

RECORDED  DEED, 

when  fraudulent,  not  prior  to  attachment,  54. 
See  Priorities. 

RECORDER, 

filing  copy  with,  necessary  to  attachment  on  land,  219. 
See  Levy  and  Writ,  Execution  of. 
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RECOVERY, 

amount  of,  in  action  for  mere  wrongful  attachment,  369. 
amount  of,  in  action  for  malicious  attachment,  377. 
of  damages  in  action  on  bond,  rule  governing,  182,  190. 
limit  of,  as  damages,  in  action  on  bond,  190. 
in  action  on  bond,  none  without  damage,  188. 
in  action  on  bond  affected  by  malice,  182. 
amount  of,  in  action  on  delivery  bond,  301. 
in  action  on  bond  to  pay  judgment,  312. 
three  elements  constituting  basis  of,  in  action  on  bond,  190. 
evidence  to  defeat,  in  action  on  bond,  190. 
of  exemplary  damages,  how  defeated,  188. 
in  action  against  receiptor,  283. 
amount  of,  in  action  against  receiptor,  284. 
See  Judgment  and  Damages. 

RECOUPMENT  OF  GARNISHEE, 
generally,  624. 

See  Set-Opf. 

REDELIVERY  BOND, 

nature  and  effect  of,  286. 

purpose  of,  generally,  286. 

sufficiency  of,  287. 

in  case  of  partners,  tenants  in  common,  etc.,  286. 

common  law  bond  good,  when,  287. 

who  may  make  it,  287. 

must  run  to  whom,  287. 

form  of,  287. 

recitals  in,  287. 

covenants  of,  287. 

no  liability  on  when  attachment  void,  287. 

its  effect,  288. 

action  upon  when  forfeited,  289. 

return  of,  into  court,  289. 

compliance  with  covenant  to  return,  290. 

performance  of  either  of  two  alternate  conditions  discharges,  290. 

effect  upon  of  mere  personal  judgment  in  attachment,  291. 

when  liability  of  surety  on  begins,  291. 

sureties  on,  when  discharged,  292. 

change  in  conditions  releases  surety,  292. 

action  on,  294. 

form  of  judgment  to  sustain  action  on,  294. 

action  on,  when  scire  facias  necessary  to,  295. 

action  on,  where  to  be  brought,  296. 

action  on,  parties  to,  297. 

action  on,  who  interested  in  recovery,  297. 
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action,  plaintiff's  pleadings,  298. 

action  on,  pleas  in,  299. 

action  on,  evidence  to  sustain,  299. 

action  on,  defense,  300. 

action  on,  judgment  in,  301. 

no  waiver  of  right  to  contest  attachment,  351. 

refusal  of,  effect  on  attachment  lien,  327. 

REDELIVERY  OF  PROPERTY, 

in  compliance  with  bond  therefor,  290. 

See  Bond  and  Action. 

REDEMPTION, 

equity  of,  in  land,  attachment  of  gives  plaintiff  what  right,  212,  321. 

from  incumbrance  by  plaintiff,  59. 

right  of,  in  land,  attachable  where,  214. 

from  sale  on  attachment,  455. 

of  land,  sold  on  attachment,  455. 

of  mortgage,  attaching  creditor  may  make,  410,  note. 

right  of,  possessed  by  plaintiff  in  attachment  of  property  subject  to 

lien,  214. 
right  of,  in  personal  property  attachable,  when,  28. 
See  Preservation  of  Lien. 

REDUCTION  OF  DAMAGES, 

See  Mitigation  of  Damages. 

REFUNDING  BOND, 

to  executors  and  administrators,  83. 
See  Bond. 

REGISTER  OF  DEEDS, 

filing  copy  with,  necessary  to  attachment  on  land,  219. 
See  Service  and  Writ,  Execution  of. 

REHEARING, 

in  garnishment,  motion  for,  699. 

See  New  Trial. 

REIMBURSEMENT  OF  GARNISHEE, 

generally,  624. 

See  Fees  and  Expenses. 

REIMBURSEMENT  OF  OFFICER, 

by  plaintiff,  398. 

for  expense  in  keeping  attached  property,  263. 
See  Fees  and  Expenses. 
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of  property  on  bond,  two  kinds  of  bonds,  286. 

of  property  in  attachment,  amount  of  bond  necessary  for,  303. 

of  property  from  attachment  by  bond  to  pay  judgment,  302,  304. 

of  sureties  on  redelivery  bond,  292. 

of  property  from  attachment,  sufficiency  of  bond,  287. 

of  property  from  attachment,  in  case  of  partners,  tenants  in  common, 

etc.,  286. 
of  possession  by  officer,  generally,  286. 
of  possession  of  property  by  dissolution  of  attachment,  354. 
of  property  by  bond  to  pay  judgment,  effect  on  attachment  lien,  327. 
of  property  on  bond,  liability  of  officer  for  breach  of  duty  regarding,  393. 
of  property,  liability  of  officer  for,  392. 

See  Abandonment  and  Redelivery  Bond. 

RELEVANCY  OF  EVIDENCE, 

in  action  on  bond,  188. 

See  Evidence. 

RELINQUISHMENT  OF  POSSESSION, 

See  Abandonment  and  Waiver. 

REM, 

garnishment  is  a  proceeding  in,  486. 

See  Garnishment,  Nature. 

REMAINDER  OF  DEBT, 

after  judgment,  on  publication,  will  sustain  other  action,  191. 
See  Surplus. 

REMAINDERMAN, 

interest  in  land,  attachable,  when,  62. 

See  Property  Susceptible  of  Attachment. 

REMEDY  BY  ATTACHMENT, 

a  provisional  one,  when,  3,  22. 
is  provisional,  10. 
is  strictly  legal,  7. 
growing  broader,  9. 

See  Nature. 

REMITTITUR, 

judgment  can  not  be  reduced  by,  133,  note. 

amount  of  default,  judgment  can  not  be  reduced  by,  196,  note. 

REMOVAL, 

as  ground  for  attachment,  averment  of.  140. 

;is  mounds  for  attachment,  effect  of  honest  purpose,  107. 

temporary,  no  grounds  for  attachment,  107. 
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as  ground  for  attachment,  exempt  property  immaterial,  111. 
by  one  partner,  as  grounds  for  attachment,  100. 
injunction  to  prevent,  when  allowed,  320. 
how  proven  on  denial,  353,  note. 

See  Grounds  for  Attachment. 

REMOVAL  OF  FAMILY, 

effect  on  ground  for  attachment,  95. 

See  Grounds  for  Attachment. 

REMOVAL  OF  PROPERTY, 

as  grounds  for  attachment,  106. 
when  excused  in  making  levy,  207. 
by  officer,  effect  of  delay  in,  260. 

REMOVAL   OF    CAUSES, 

from  state  to  federal  court,  84. 

RENEWAL  OF    LIEN, 

by  reversal  of  order  dissolving  attachment,  355. 
See  Lien. 

RENT, 

landlord's  lien  for,  enforced  by  special  attachment,  32. 
enforcible  by  attachment,  though  landlord  has  lien,  25. 
when  contingent  within  garnishment  law,  516,  note, 
and  profit,  attachment  lien  upon,  316. 

RE-OPENING  CASE, 

review  of  garnishment  by,  699. 

See  Rehearing. 

REPLEVIN, 

when  it  will  lie,  for  goods  attached,  34. 

action  of,  when  plaintiff  liable  in  for  wrongful  attachment,  361. 

action  of,  to  question  right  of  attachment,  350. 

waives  what  defects  in  attachment,  22] . 

bond,  the  giving  of,  waives  service  in  attachment,  when,  222. 

bond,  to  procure  release  of  property,  286. 

bond,  action  on,  295. 

will  not  precede  attachment,  when,  36,  note. 

can  not  be  maintained  after  intervention,  440. 

against  officer,  for  levy  on  mortgaged  goods,  387,  note. 

against  officer  for  seizure  of  property,  388. 

action  of,  against  efficer  for  wrongful  seizure,  387. 

when  will  lie  against  receiptor,  280. 

when  it  will  not  lie  against  receiptor,  275. 
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will  lie,  at  suit  of  officer  for  possession,  261. 
by  partner,  of  property  attached,  249. 
action  of,  will  not  affect  attachment  lien,  when,  322. 
See  Action. 

KEPLICATION, 

to  plea  of  performance  in  action  on  bond,  187. 
to  claimant's  intervention,  436. 
to  garnishee's  answer,  636,  note. 

See  Pleading  and  Traverse. 

REPRESENTATIVE,  PERSONAL,  OF  GARNISHEE, 
not  required  to  answer,  528. 

See  Administrators  and  Executors. 

REQUISITES  OF  AFFIDAVIT, 

must  conform  to  the  statute,  132. 

must  be  sworn  to,  131. 

seal  of  officer,  when,  131. 

may  appear  in  two  affidavits,  132. 

as  against  joint  debtors,  132. 

in  cases  of  copartnerships,  132. 

averment  of  debt  "due,"  137. 

averment  of  debt  "due"  "as  near  as  may  be,"  138. 

averment  of  debt  "over  and  above"  set-offs,  etc.,  139. 

what  is  not  sufficient  showing  that  debt  is  due,  139. 

substantial  accuracy  as  amount  of  debt,  140. 

averment  of  "nature"  of  debt,  140. 

substantial  accuracy  as  to  "nature"  of  debt,  140. 

averment  of  "contract,"  express  or  implied,  140. 

copy  of  instrument  sued  on,  141. 

averment  of  grounds  for  attachment,  142. 

averments  must  come  within  the  statute,  142. 

several  grounds  may  be  averred,  142. 

averment  on  belief,  when  sufficient,  143. 

where  averment  of  fact  alone  sufficient,  officer  acting  in  ministerial  ca* 

pacity,  143. 
when  made  by  agent  in  Missouri,  143,  note, 
when  officer  acts  in  judicial  capacity,  144. 
when  made  by  attorney,  144. 

when  attorney's  information  and  belief  presumed,  144,  note, 
when  agent's  capacity  must  appear,  144. 
when  averment  of  agent's  capacity  sufficient,  144,  note, 
made  by  son  of  plaintiff,  sufficient,  when,  144,  note, 
when  for  unliquidated  damages,  144. 
in  New  York,  144. 
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when  copies  of  other  affidavits  included,  144. 

other  affidavits  in  support  of,  144,  note. 

averment  of  grounds,  when  must  contain  evidence,  144. 

when  averment  of  work  done  under  contract  sufficient,  144,  note. 

when  averment  of  sources  of  belief  not  sufficient,  144,  note. 

when  evidence  of  fraud  sufficient,  144,  note. 

several  grounds  may  be  averred,  when,  145. 

inconsistent  averments  bad,  145,  note. 

alternative  averment  bad,  146. 

averment  of  "absconded  or  concealed"  but  one  ground,  146. 

must  follow  statute  as  to  grounds,  147. 

facts  should  be  averred  positively,  147. 

averment  of  absconding  and  concealed  debtors,  147. 

averment  of  intent,  when  necessary,  147. 

alternative  avermeut  "absconds  or  secretes"  is  not,  147. 

insufficient  averment,  grounds  for  dissolution,  147. 

averment  of  non-residence  as  a  ground,  148. 

non-residence  of  partnership,  148. 

as  to  non-residence  in  Illinois,  148. 

for  attachment  in  aid,  148,  note. 

as  to  lack  of  sufficient  property,  148. 

on  ground  of  removal,  149. 

averment  of  removal  in  Mississippi,  149. 
•    averment  of  ground  in  words  of  statute  sufficient,  150. 

averment  of  "intent"  as  to  "conceal,  assign,"  etc.,  150. 

must  contain  proof  of  fraud,  when,  150, 

several  affidavits  of  facts  taken  together,  150. 

averment  of  fraudulent  statements  themselves  must  be  included,  why, 

150,  note, 
averment  of  debt  fraudulently  contracted,  151. 
in  Illinois  as  to  debt  fraudulently  contracted,  151,  note, 
averment  of  "about  to  conceal,"  etc.,  150. 
on  bond  to  pay  judgment,  303. 

See  Affidavit. 

REQUISITES  OF  ANSWER, 

of  garnishee's,  618. 

See  Answer  and  Form. 

RES  ADJUDICATA, 

when  judgment  in  garnishment  is  not,  696. 

judgment  in  garnishment  not,  as  to  amount  due  defendant   724. 
judgment  in  garnishment  not,  as  to  third  persons,  when,  727. 
See  Judgment. 
RES,  JURISDICTION  OF, 

necessary  to  default  judgment  in  garnishment,  011. 
See  Jurisdiction. 
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[RESCISSION  FOR  FRAUD, 

not  prevented  by  attachment,  420. 

See  Fraud. 

RESIDENCE, 

what  constitutes,  90,  91,  92,  93,  94,  95,  96,  97,  98,  99. 
not  domicile,  controls  right  of  attachment,  97. 
in  other  state,  effect  on  ground  for  attachment,  96. 
in  other  part  of  same  state,  effect  on  grounds  for  attachment,  102. 
of  coloration,  105. 

of  members  of  partnership,  effect  on  foreign  attachment,  48,  104. 
of  wife,  determined  by  residence  of  husband,  when,  529,  note, 
of  plaintiff,  effect  on  attachment,  76. 
of  defendant,  effect  upon  garnishment,  491. 
of  garnishee,  effect  upon  garnishment,  491. 

of  defendant  in  garnishment,  garnishee's  answer  in  case  of,  626. 
averment  of,  in  affidavit  for  garnishment,  595. 
See  Non-residence. 

RESIDENT, 

when  one  is  not,  though  not  non-resident,  100,  note, 
as  contemplated  by  the  statute,  90. 
corporation,  what  is,  492. 
when  corporation  is,  84. 
when  immigrant  is,  90. 

See  Non-resident. 

RESISTANCE  OF  OFFICER, 

in  making  levy,  when  proper,  207. 

See  Officer  and  Trespass. 

RESPONSIBILITY. 

See  Liability. 

RETURN  OF  BOND  OF  INDEMNITY, 

must  be  with  writ,  223. 

RETURN  OF  INVENTORY, 

must  be  with  writ,  when,  223. 

RETURN  OF  WRIT, 
definition  of,  223. 
general  requisites,  223. 
necessity  for,  223. 

what  must  show  to  give  jurisdiction,  223. 
as  to  person,  not  necessary  to  jurisdiction  of  property,  223. 
where  to  be  made,  196. 
when  to  be  made,  196. 
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t-  ~t   ™  writ  nepessarv  to  valid  attachment,  1-6- 
"co™n   'ecorai: "I  STS—7  to  *«—.  o«  .and,  when, 

223,  note, 
as  a  justification  to  officer,  223. 

amendment  of,  made  without  permission,  when,  116. 
amendment  of,  as  to  inventory,  223.  QTlfooQ 

alone  sufficient  to  create  lien  on  second  attachment,  226. 
becomes  matter  of  record,  when,  223.  „notnr1v  207 

of  officer,  must  show  the  taking  of  property  into  custody,  207. 
showing  attachment  of  land,  214. 

presumption  as  to  time  of  service,  when  more  than  one,  202. 
time,  error  in,  amendable,  when,  196. 
by  whom  to  be  made,  224. 
where  must  be  made,  225. 
how  far  conclusive,  226. 
must  show  what  property  attached,  226. 
mistake  in  may  be  corrected  by  officer,  226 
amendment  of,  may  be  made  as  to  a  mistake,  2-6. 
can  not  be  contradicted,  226. 

indorsement  of,  on  writ  does  not  preclude  attachment,  226. 
admissibility  of,  as  evidence,  227. 
as  evidence  in  suit  by  or  against  officer,  2-/ . 
form  of,  229. 
formal  parts,  229. 
presumption  favoring,  229. 

must  state  what  acts  were  done,  229. 

failure  to  make  no  defense  to  action,  when,  228,  note. 

in  ancillary  attachment,  228,  note. 

in  Connecticut,  228,  note. 

to  what  term  in  Florida,  228,  note. 

plaintiff's  election  in  Illinois,  228,  note. 

what  treated  as  surplusage  in  Iowa,  228,  note. 

lien  not  lost  by  delay  in  Michigan,  228,  note. 

ordered  to  be  instanter  in  Texas,  228,  note. 

presumption  regarding  time  in  Wisconsin,  228,  note. 

when  necessary  to  show  filing  of  attested  copy,  229. 

precision  required  in,  not  equal  to  that  on  execution,  229. 

of  ancillary  attachment  less  precision  required,  229. 

inaccuracy  in,  does  not  affect  jurisdiction,  229. 

favored  by  intendment,  229,  note. 

as  to  levy  of  machinery  in  Connecticut,  229,  note. 

as  to  choice  of  appraisers  in  Maine,  229,  note. 

what  it  must  show  in  Michigan,  229,  note. 

as  to  description  of  land  in  Mississippi,  229,  note. 

as  to  posting  notice  in  Missouri,  229,  note. 

what  need  not  state  in  New  Hampshire,  229,  note. 
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what  it  must  show  in  Oregon,  229,  note. 

as  to  leaving  copy  in  Pennsylvania,  229,  note. 

imperfections  in,  ground  for  abatement  in  Vermont,  229,  note. 

the  day  not  necessary  to  validity  of  writ,  228. 

when  should  be  made,  228. 

its  date,  228. 

what  is  inexcusable  delay,  228. 

must  state  when  the  acts  were  performed,  230. 

effect  of  stating  time  of  day,  230. 

presumption  as  to  the  time  of  day,  230. 

must  show  date  of  levy,  230. 

must  state  when  the  acts  were  performed,  230. 

must  describe  property  and  its  location,  231. 

schedule  or  inventory  with,  231. 

when  void  for  uncertainty  of  description,  231. 

mistake  as  to  description  of  property  will  not  make  void,  231. 

presumption  as  to  place  of  seizure  in  Michigan,  231,  note. 

sufficient  to  sustain  judgment  by  default  in  Missouri,  231,  note. 

statute  not  specific  in  New  Jersey,  231,  note. 

on  seizure  of  distributive  share  in  estate,  231,  note. 

to  state  value  of  property,  when,  233. 

statement  of  value  of  property  seized,  233. 

to  state  ownership  of  property,  when,  234. 

should  state  property  to  be  that  of  defendant,  234. 

technical  accuracy  not  required,  when,  234,  note. 

form  of,  the  date,  235. 

should  be  dated,  235. 

should  be  signed,  236. 

signed  by  deputy,  236. 

presumptions  favoring,  237. 

when  presumed  to  be  made,  237. 

substantial  compliance  with  statute  sufficient,  237. 

presumption  regarding  the  year,  237,  note. 

may  be  amended,  when,  239. 

form  of,  corrected  by  amendment,  238. 

amendment  of,  affect  intervening  title  can  not,  240. 

form  of,  what  errors  and  omissions  may  be  corrected  by  amendment,  241. 

amendment  of,  as  to  name  of  month,  240,  note. 

amendment  of,  its  effect,  242. 

amendment  of,  not  permitted  to  state  hour,  409. 

of  garnishment,  generally,  603. 

in  garnishment,  insufficient  cured  by  answer,  646,  note. 

evidence  in  garnishment,  610,  note. 

on  garnishment  writ,  611. 

on  garnishment  writ,  what  it  must  show,  610. 

form  of,  on  garnishment  writ,  611. 
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amendment  of,  pending  traverse  or  motion  to  quash,  356. 

non-resident,  will  not  affect  jurisdiction  once  acquired,  322. 

insufficiency  of  cause  for  attachment,  342. 

amendment  of,  by  officer  when  action  brought  against  him,  391. 

as  evidence,  391. 

liability  of  officer  for  breach  of  duty  regarding,  391. 

failure  to  make,  raises  presumption  of  officer's  liability,  391. 

RETURN  OF  MONEY, 

into  court,  liability  of  officers  regarding,  394. 

RETURN  OF  OFFICER, 

on  redelivery  bond,  as  proof  in  action  upon,  299. 
See  Bond. 

RETURN  OF  PROPERTY, 

in  compliance  with  bond  therefor,  290. 

by  receiptor,  terminates  his  liability,  277. 

on  dissolution,  to  co-tenant  sufficient,  395,  note. 

on  dissolution,  liability  to  defendant  for  failure  to,  395. 

See  Bond  and  Redelivery  Bond,  Satisfaction  op. 

RETURN  OF  REDELIVERY  BOND, 

See  Bond,  Return  of. 

REVERSIONERS, 

interest  in  land,  attachable,  when,  62. 

See  Land. 

REVIEW, 

of  attachment,  457. 

supersedeas,  458. 

by  appeal,  459. 

by  petition  to  vacate  judgment,  463. 

See  Appeal. 

REVIEW,  BILL  OF, 

to  correct  judgment  in  attachment,  461. 
See  Equity. 

REVIEW  OF  JUDGMENT, 

in  attachment  by  certiorari,  462. 
in  garnishment  by  principal  defendant,  670. 
See  Appeal. 
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.REVIEW  OF  GARNISHMENT, 

by  certiorari,  when  not  competent,  637. 
by  motion  for  new  trial,  699. 
re-opening  case,  699. 
by  appeal  by  plaintiff,  700. 
by  appeal  by  defendant,  701. 
by  certiorari,  701. 
by  appeal  by  garnishee,  702. 
by  claimant's  appeal,  703. 
garnishee  remains  before  court,  704. 
See  Appeal. 

REVIVAL  OF  CAUSE, 

can  not  be  as  to  garnishee,  615. 

See  Death. 

REVIVAL  OF  LIEN, 

in  Connecticut,  by  setting  aside  judgment  at  term,  334,  note, 
not  in  Iowa,  by  setting  aside  nonsuit,  334,  note. 

See  Lien. 

REVIVAL  OF  SUIT, 

in  case  of  death,  682. 

See  Death,  New  Trial. 

RIGHTS  ATTACHABLE, 

legal  rights  only,  28. 

See  Attachment,  What  May  be  Reached. 

RIGHT  OF  ACTION, 

who  has,  in  attachment,  76. 

See  Action  and  Attachment. 

RIGHTS  OF  CITIZENS, 

when  non-residents  have,  as  to  attachment,  76. 

See  Non-residents  and  Residents. 

RIGHTS  AND  CREDITS, 

negotiable  paper  is,  566,  note. 

See  Efficiency. 

RIGHTS  OF  GARNISHEE, 

protected  by  court  generally,  472,  474. 
not  protected  by  defendant,  473. 

See  Garnishee. 


RIGHT  TO  MAINTAIN 

foreign  attachment,  100. 


See  Plaintiff. 
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RIGHT  TO  OPEN  AND  CLOSE, 

on  trial  of  traverse  or  motion  to  quash,  353. 
who  has,  on  trial  of  intervention,  437. 

See  Burden  of  Proof. 

RIGHTS  OF  PERSONS  IN  POSSESSION, 

plaintiff  charged  with  notice,  318. 

See  Possession. 

RIGHT  OF  PLAINTIFF, 

acquired  by  attachment,  313. 

See  Lien. 

RIGHT  OF  PROPERTY, 

as  to  mortgagee,  tested  by  attachment,  320,  note. 
See  Title. 

RIGHT  OF  REDEMPTION, 

in  land,  attachable,  where,  214. 

possessed  by  plaintiff,  in  attachment  of  property  subject  to  lien,  214. 
See  Demand  Necessary  to  Support  Attachment. 

RIGHTS  OF  STRANGER, 

in  garnishment  preserved  by  interplea,  671. 
can  not  be  adjudicated  in  his  absence,  672. 
garnishee  must  show,  or  will  be  liable  thereto,  719. 
against  garnishee  after  judgment,  727. 

See  Intervention  and  Interplea. 

RIGHTS  OF  THIRD  PARTIES, 

protected  by  intervention,  426. 
in  garnishment  preserved  by  interplea,  671. 
may  contradict  return,  when,  226. 
intervening  prevents  amendment,  197. 

can  not  question  judgment  by  court  with  jurisdiction,  322,  note. 
See  Intervention  and  Interplea. 

RULE, 

to  answer,  when  garnishee  fails  to  answer,  647. 

of  court,  not  proper  proceeding  against  officer  for  failure  to  levy,  39C, 

note, 
officer  must  not  be  proceeded  against  by,  392,  note, 
as  to  idem  sonans,  application  of,  330. 
de  minimis  non  curat  lex  applied,  165. 

to  show  cause,  when  necessary  to  suit  on  delivery  bond,  295. 
to  show  cause,  questions  right  of  attachment  in  Louisiana,  349,  note 

Att.   100 
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s 

SABBATH, 

See  Sunday,  Levy  and  Service. 

SAFE  AND  CONTENTS, 

attachment  of,  208. 

See  Property  Susceptible  of  Attachment. 

SAFETY  VAULTS, 

garnishment  of  property  placed  in,  583. 
levy  on  property  in,  208. 
personal  property  in,  when  attachable,  33. 
See  Efficiency  and  Property  Susceptible  of  Attachment. 

SALARY, 

garnishment  of,  general  rule,  555. 

payable  in  advance  may  be  garnished  when  contract  fraudulent,  555, 
note. 

See  Wages. 
SALE, 

negotiation  of,  does  not  affect  levy  of  attachment,  205. 

order  of,  not  including  a  part,  dissolves  attachment,  335. 

priority  of,  to  garnishment,  614. 

subsequent  to  levy  does  not  affect  lien,  319. 

proceeds  of,  liability  of  officer  for  failure  to  account  for,  397. 

fraud  in,  subjects  it  to  attachment,  36. 

fraud,  effect  on  garnishment,  588. 

fraudulent,  118. 

See  Fraudulent  Assignment,  etc. 

SALE  UNDER  ATTACHMENT, 

not  necessary  when  money  seized,  30. 

of  land,  52,  note. 

of  partnership  property  for  debt  of  one,  49. 

of  property  owned  by  partners,  etc.,  211. 

failure  to  make,  as  directed  by  statute,  discharges  lien,  337. 

does  not  disturb  co-tenant,  455. 

conformation  of,  455. 

requirements,  455. 

title  conveyed  at,  455. 

when  may  be  set  aside  on  motion,  455. 

redemption  from,  455. 

distribution  of  proceeds,  456. 

void,  petition  to  vacate  is  proper,  464. 

petition  to  vacate,  464. 

title  not  warranted  upon,  455. 

title  relates  back  to  levy,  314. 

See  Sale. 
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SALE  ON  CONDITION, 

effect  upon  attachment,  28. 
when  prior  to  attachment  lien,  420. 
levy  on  goods  so  sold,  387,  note, 
its  effect  on  garnishment,  476. 

See  Conditional  Sale. 

SALE  FRAUDULENT. 

See  Disposal  and  Sale. 

SALE  INCOMPLETE, 

of  chattel,  when  takes  priority  over  attachment,  420. 
See  Priorities. 

SALE  OF  PERISHABLE  PROPERTY, 

generally,  262. 

notice  of,  262. 

order  for,  how  procured,  262. 

disposition  of  proceeds,  262. 

title  acquired,  262. 

liability  of  officer  upon,  392,  note. 

SALE  OF  PROPERTY. 

may  be  made  by  debtor  pending  attachment,  200. 
by  officer  when  perishable,  262. 

SATISFACTION  OF  JUDGMENT, 
proof  of,  by  garnishee,  723. 
by  garnishee,  when  defense  in  other  suits,  707. 
surplus  belongs  to  defendant,  when,  691. 

See  Judgment  and  Payment. 

SCHEDULE  OF  PROPERTY, 

when  a  necessary  part  of  levy,  219. 

service  of  copy  of,  219. 

what  is  not  unreasonable  delay  in  making,  219,  note. 

as  part  of  the  return,  when,  231. 

See  Inventory. 

SCHOOL  DISTRICT, 

can  not  be  a  garnishee,  500,  note. 

See  Corporations,  Municipal. 

SCHOOL  TEACHER, 

when  "laborer"  within  the  law  of  exemptions,  558. 
wages  of,  can  not  be  garnished  in  hands  of  board  or  director,  503. 
See  Exemption  and  Wages. 

SCIRE  FACIAS, 

on  default  of  answer,  637. 

not  needed  when  plaintiff  is  garnishee,  631,  note. 
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when  garnishee  fails  to  answer,  647,  648. 

when  may  be  issued  in  garnishment,  648. 

what  it  should  state,  649. 

for  want  of  answer,  an  issue  may  be  joined  upon,  650. 

on  default,  judgment  in  garnishment,  683. 

who  may  prosecute  in  garnishment,  684,  note. 

proof  upon,  684. 

judgment  on,  in  garnishment,  684. 

where  no  personal  service  on  garnishee,  608,  note. 

when  necessary  to  suit  on  delivery  bond,  295. 

SCOPE  OF  THIS  WORK, 

statement  of  judicial  decisions,  11. 
why  limited,  13. 

SCOPE  AND  EFFECT  OF  GARNISHMENT, 

generally,  487. 

See  Nature. 

SALE, 

necessary  to  affidavit,  when,  131. 
requisite  to  bond  for  attachment,  160. 
amendment  of  bond  to  include,  179. 
necessary  to  writ  of  attachment,  196. 
not  necessary  to  affidavit,  when,  131. 
on  writ  of  garnishment,  604. 
supplied  to  writ  by  amendment,  197. 
to  garnishee's  answer,  618. 

See  Form. 

SEAMAN, 

"laborer"  within  the  law  of  exemptions,  558. 
See  Exemption  and  Laborer. 

SECOND  ATTACHING  CREDITOR, 

remedy  of,  411. 

must  have  valid  lien  before  raising  objection,  411. 

when  may  intervene,  411,  note. 

See  Intervention. 

SECOND   ATTACHMENT, 

must  be  made  by  same  officer,  46. 

on  property  in  custody  of  law,  how  made,  46. 

when  may  be  made,  207. 

liability  of  officer  to  third  person  for,  387. 

let  in  by  abandonment  of  first,  260. 

liability  of  officer  for  making,  386. 

See  Levy. 
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SECOND  WRIT, 

return  of,  a  loan  creates  lien,  223. 

See  Writ,  Alias. 

SECRETION  OF  PROPERTY, 

as  ground  for  attachment,  123. 

or  disposal  with  intent,  proof  on  denial,  353,  note. 

See  Grounds. 

SECURITY, 

to  procure  dissolution  of  attachment,  327. 

See  Bond  and  Dissolution. 

SECURED  DEBT, 

will  preclude  garnishment,  481. 

See  Efficiency  and  Lien. 

SECURITY,  COLLATERAL, 

note  held  as,  can  not  be  garnished,  573. 

See  Efficiency  and  Mortgage. 

SEDUCTION, 

demand  arising  from,  will  support  attachment,  when,  27,  note. 
See  Demand,  Necessary. 

SEIZURE, 

of  defendant's  property  necessary,  5. 
necessary  to  valid  levy,  207. 
essential  to  jurisdiction,  when,  191,  note, 
of  partnership  property,  for  firm  debt,  ground  as  to  part,  48. 
of  partnership  property,  in  hands  of  survivor,  51. 
of  partnership  property  for  debt  of  one,  49. 
of  partnership  property  after  dissolution  or  insolvency,  50. 
of  exempt  property,  duty  of  officer,  69,  74. 
of  mortgaged  property,  tender  of  amount  of  lien,  418,  note, 
of  land,  on  attachment,  52. 
of  land,  held  by  tenants  in  common.  57. 
of  equity  of  redemption  in  land,  59. 

justification  of,  by  officer,  in  action  by  third  person,  399. 
See  Levy. 

SELECTION  OF  EXEMPT  PROPERTY, 

when  to  be  made,  74. 

by  mortgagee,  of  confused  goods  in  attachment,  418,  note. 
See  Exemption,  Levy  and  Property  Intermingled. 

SEQUESTRATION. 

See  Attachment  and  Garnishment. 
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SERVANTS, 

as  garnishees,  general  rule,  548. 

See  Agents,  Efficiency  and  Officers. 

SERVICE, 

effect  of,  brings  defendant  before  court,  though  property  released,  64. 

can  not  be  made  as  to  land,  219. 

constructive,  upon  defendant  in  attachment,  when  necessary,  246. 

upon  defendant,  necessary  to  valid  attachment,  216. 

insufficiency  of  cause  for  dissolution,  342. 

irregularity  in,  not  waived  by  motion  to  quash,  221. 

amendments  to,  222. 

necessary  to  jurisdiction  in  garnishment,  607. 

upon  non-resident,  101. 

personal,  not  required  in  ancillary  attachment,  215. 

personal,  necessary  on  garnishee,  608. 

personal,  in  garnishment,  what  constitutes,  609. 

personal,  when  required,  3. 

personal,  on  defendant,  effect  of,  5. 

presumption  regarding,  237. 

proof  of,  is  made  by  the  return,  226. 

substitution  of,  when  justifiable,  217. 

See  Writ,  Execution  of,  and  Levy. 

SERVICE  OF  COPY, 

of  writ,  when  necessary  to  attachment,  219. 
of  attachment  required  in  Michigan,  219,  note, 
to  be  made  upon  whom,  in  Connecticut,  519,  note. 
See  Copy. 

SERVICE  OF  NOTICE, 

of  levy  upon  ponderous  article,  209. 
of  levy  upon  unripe  crop,  209,  note, 
on  intervention,  432. 

See  Levy  and  Notice. 

SERVICE  OF  SUMMONS, 

necessary  to  attachment  levy,  216. 
when  must  precede  levy,  215. 
personally,  lack  of  cause  for  dissolution,  342. 
general  appearance  equivalent  to,  221. 
outside  the  state,  not  equivalent  to  service,  219,  note. 
See  Writ. 

SERVICE  OF  WRIT, 

commences  the  lien,  28. 

on  agent  of  foreign  corporation,  84. 

in  attachment  of  land,  52. 
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SERVICE  OF  WRIT—  Continued. 
on  joint  tenants  in  land,  57. 
of  equity  of  redemption  in  land,  59. 
on  exempt  property,  duty  of  officer,  69,  74. 
upon  foreign  corporations,  105. 
effect,  when  not  personal,  191. 
irregularity  in,  will  not  vitiate  good  writ,  199. 
imposes  no  obligation  when  invalid,  201. 
name  of  defendant  unknown,  79. 
on  partnership  property,  for  debt  of  one,  49. 
upon  part  of  firm  only,  48. 
after  dissolution  of  partnership,  50. 
on  surviving  partner,  51. 
may  precede  service  of  summons,  192. 

on  Sunday,  does  not  render  default  judgment,  either  void  or  void- 
able, 205. 
when  simultaneous,  priorities,  409. 
may  be  waived  in  Nebraska,  221,  note. 

See,  also,  Levy  of  Attachment. 

SERVICE   OF  WRIT  OF  GARNISHMENT, 

generally,  606. 

upon  principal  defendant,  607. 

effect  of  appearance  of  defendant,  610. 

appearance  does  not  give  jurisdiction,  610. 

need  not  be  upon  all  garnishees  named,  when,  527. 

personal  necessary  on  garnishee,  608. 

what  is  personal  service,  609. 

payment  of  fees  to  garnishee  in  advance,  609. 

upon  corporation,  how  made,  608. 

in  case  of  two  executors,  512,  note. 

upon  partner,  608. 

on  a  joint  maker  of  note,  608,  note. 

custody  of  property,  612. 

officer's  return,  611. 

SET-OFF, 

averment  of  "over  and  above"  necessary  in  affidavit,  139. 

to  action  on  bond,  182. 

in  action  on  redelivery  bond,  300. 

plea  of,  in  action  on  bond,  187. 

as  to  assignment  of  note,  imputation  concerning,  318. 

in  action  against  receiptor,  283. 

by  executor  or  administrator,  when  garnished,  511,  note. 

what  demand  may  be  in  garnishment,  624. 

by  garnishee,  not  conclusive  against  defendant,  724. 
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SETTING   ASIDE, 

attachment  sale  on  motion,  455. 
default  when  entered  for  want  of  answer,  637. 
default  in  garnishment,  motion  for,  683. 
judgment  in  garnishment,  discretion  of  court,  699. 
See  Dissolution  and  Motion  to  Quash. 

SEVERAL  WRITS, 

order  in  which  must  issue,  195. 

See  Writ. 

SEWING  MACHINE, 

exempt  from  attachment,  69,  note. 

See  Exempt  Property. 

SHARES  OF  STOCK  IN  CORPORATIONS, 

levy  upon,  208. 

See  Levy. 

SHEEP. 

See  Animals  and  Exemption  of  Animals. 

SHERIFF, 

when  to  levy  attachments,  201. 

deputy,  who  may  be  appointed  to  serve  writ  of  attachments,  201,  note, 
may  appoint  deputy  to  make  levy,  when,  201. 
when  deputy  so  considered,  201. 
liability  of,  for  act  of  agent,  201. 
when  a  trespasser  in  making  levy,  202. 
may  require  bond  of  indemnity,  when,  203. 
possesion  of,  right  to  pursue  and  take,  88. 
can  not  be  made  garnishee,  505. 
when  may  be  held  as  garnishee,  506. 
return  of,  on  garnishment  writ,  611. 
return  of,  on  garnishment  writ,  what  it  must  show,  610. 
return  of,  amendment  of,  on  writ  of  garnishment,  611. 
See  Return  op  Writ  and  Officer. 

SHINGLES, 

when  exempt  from  attachment,  71. 

See  Exempt  Property. 

SHIP, 

levy  of  attachment  upon,  209. 

See  Levy. 

SHIPS,  BOATS  AND  VESSELS, 

are  personal  property  and  may  be  attached,  29. 

See  Property  Susceptible  to  Attachment. 
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SHORT  NOTE, 

requisites  of,  in  Maryland,  196,  note. 

SHOW  CAUSE,  SUMMONS, 

to  question,  right  of  attachment  in  Louisiana,  349,  note. 
See  Rule  to  Show  Cause  and  Scire  Facias. 

SIGNATURE, 

requisite  to  affidavit,  131. 

to  affidavit,  necessary  to  validity,  131. 

to  affidavit,  of  two  persons  jointly,  131. 

to  affidavit,  may  be  added  by  amendment,  152. 

to  affidavit,  evidence  of  what,  130,  note. 

requisite  to  bond  for  attachment,  159. 

of  surety  to  bond,  where,  173. 

to  redelivery  bond,  287. 

to  return,  236. 

to  return,  added  by  amendment,  236. 

to  return  after  expiration  of  office,  239,  note. 

to  garnishee's  answer,  618. 

See  Form. 
SIGNING  THE  WRIT, 

necessity  for,  196. 

See  Writ,  Formal  Requisites. 

SIGNS  OF  MERCHANTS, 

levy  upon,  how  made,  208. 

See  Levy. 
SIMILARITY, 

of  attachment  and  garnishment,  467. 

See  Nature  of. 

SIMULTANEOUS  ATTACHMENTS, 

rule  regarding  priority,  409. 

See  Priorities  and  Levy. 
SITUS  OF  DEBT, 

denned,  490. 

contract  payable  within  the  state,  17,  100. 

not  determined  by  domicile,  490,  note. 

contracted  within  the  state,  29,  note. 

must  be  within  the  jurisdiction  of  the  court,  28. 

must  be  shown  by  affidavit,  when,  132. 

as  affected  by  removal  of  property,  88. 

determines  jurisdiction  in  garnishment,  490. 

effect  on  jurisdiction  in  garnishment,  generally,  476. 

note  must  be  payable  in  state  to  support  garnishment,  571. 

must  be  shown  in  garnishee's  answer,  626. 
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SLAVES, 

levy  of  attachment  upon,  207. 
personal  property,  attachable,  when,  62. 

SOLDIERS, 

exempt  from  attachment,  when  in  actual  service,  79. 
See  Exemptions. 

SOLE  INDEBTEDNESS, 

efficiency  of  garnishment  for,  515. 

See  Debt,  Demand. 

SOURCE  OF   INFORMATION, 

must  appear  in  affidavit,  129. 

must  be  given  in  evidence,  115. 

regarding  "absent"  and  "absconding"  debtor,  87. 
See  Affidavit. 
SOURCE  OF  ATTACHMENT  LAW, 

historical,  1. 
SPECIAL  APPEARANCE, 

in  attachment  case,  effect  of,  442. 

to  question  jurisdiction  on  affidavit,  152. 

what  is,  in  Michigan,  221,  note. 

will  not  waive  irregularities,  221,  note. 

does  not  waive  objections  to  the  bond,  178. 
See  Appearance. 
SPECIAL  ATTACHMENT, 

to  enforce  landlord's  lien,  25. 

to  enforce  laborer's  lien,  25. 

SPECIAL  BAIL, 

effect  of  giving,  in  Texas,  304. 

See  Bond  to  Pay  Judgment  and  Redelivery  Bond. 
SPECIAL  COUNT, 

must  be,  when  exemplary  damages  are  sought,  187. 
See  Pleading. 
SPECIAL  DAMAGES, 

must  be  averred  in  pleading  to  sustain  recovery,  376. 
to  credit  and  business,  what  averment  will  sustain,  376,  note, 
when  recoverable  in  action  for  wrongful  attachment,  190. 
proof  of,  to  sustain  recovery,  187. 

See  Damages. 
SPECIAL  EXECUTION, 

to  be  issued  on  special  judgment,  451. 
form  of  judgment,  when  required,  453,  note. 

See  Judgment  and  Execution. 


INDEX. 


1593 


[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  465-727.] 
SPECIAL  JUDGMENT, 

perfecting  lien  in  attachment,  451. 
in  attachment  limit  of  its  effect,  452. 

See  Judgment. 

SPECIAL  PLEAS, 

in  attachment  cases,  446. 

See  Pleas. 

SPECIAL  PROCEEDINGS, 

to  recover  wages,  557,  note. 

SPECIAL  PROPERTY, 

of  officer,  gives  cause  of  action  on  receipt,  when,  274. 
officer  acquires  by  attachment,  247. 

SPECIALTY, 

bond  for  attachment  is  not,  160. 

SPECIE, 

money  in,  personal  property,  and  may  be  attached,  30. 
in  custody  of  law  can  not  be  attached,  46. 

See  Property  Susceptible  of  Attachment. 

SPECIFIC  DEPOSIT, 

garnishment  of,  579,  note. 

See  Efficiency  of  Garnishment  in  Case  of  Banks. 

SPECULATIVE  DAMAGES, 

not  recoverable  in  action  on  bond,  190. 

not  recoverable  in  action  for  mere  wrongful  attachment,  369. 
See  Damages. 

STAGE  COACH, 

is  personal  property  and  may  be  attached,  29. 

See  Property  Susceptible  of  Attachment. 

STAKEHOLDER, 

garnishee  so  considered,  471. 

STATE, 

can  not  be  a  garnishee,  500. 

See  Municipal  Corporations. 

STATEMENT, 

fraud  in,  ground  for  attachment,  123,  125. 
of  garnishee, 

See  Answer,  Affidavit. 
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STATE  TREASURER. 

See  Municipal  Officer. 

STATUTES, 

relating  to  attachments  strictly  construed,  8. 
construed  strictly  as  to  exemptions,  64. 
relating  to  attachments  construed  liberally,  when,  16. 
liberally  construed,  in  Tennessee,  149. 

permitting  attachment  of  debt  not  due  must  be  strictly  followed,  20, 
of  different  states  uniform,  11. 
why  quotation  of,  avoided  herein,  11. 
relating  to  attachment,  why  not  quoted,  13. 
relating  to  attachment  strictly  construed,  12. 
of  amendments  cures  irregularities  in  affidavit,  152. 
of  amendments  corrects  inaccuracy  in  return,  231,  note, 
of  jeofails  corrects  inaccuracies  in  return,  231,  note, 
of  exemptions,  how  construed,  68. 
of  jeofails,  cures  irregularities  in  affidavit,  152. 
subsequent  levy  does  not  affect  lien  of  attachment,  314. 
See  Limitations  of  Action. 

STAY  OF  EXECUTION, 

effect  on  bond  to  pay  judgment,  306. 
sometimes  entered  with  judgment,  449,  note. 
See  Motion. 

STAY  OF  PROCEEDINGS, 

for  want  of  affidavit,  127,  note. 

preserves  priority  of  lien,  407. 

See  Motion. 
STEAM-BOAT, 

making  regular  trips  attachable  as  about  to  remove,  29. 

See  Grounds,  etc. 
STOCK, 

dividends,  lien  of  attachment  upon,  316. 
in  trade,  exempt  from  attachment,  69,  note, 
paid-up,  susceptible  to  garnishment,  when,  499. 
corporate,  transfer  of,  when  prior  to  attachment  lien,  419. 
transfer  of,  effect  on  garnishment,  498. 
subscriber  for,  when  may  be  a  garnishee,  499. 
pledged  can  not  be  reached  by  garnishment  generally,  498. 
See  Efficiency  and  Property  Susceptible,  etc. 

STOCK  CERTIFICATE, 

reached  by  garnishment,  when,  498. 
is  not  negotiable  instrument,  499,  note, 
personal  property,  and  may  be  attached,  30. 
See  Efficiency  and  Levy. 
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STOCK  OF  CORPORATIONS, 

may  be  seized  on  attachment,  when,  30. 
of  member  reached  by  garnishing  corporation,  498. 
See  Efficiency  and  Levy. 

STOCKHOLDERS, 

as  defendants  in  attachment,  84. 

of  corporation  may  be  surety  on  attachment  bond  against  company,  174. 
See  Parties. 

STOPPAGE  IN  TRANSITU, 

effect  of  right  upon  attachment,  420. 
right  of,  effect  on  attachment,  39. 

See  Property  in  Transitu. 

STORAGE, 

officer  liable  for,  263,  note,  392. 

of  goods  in  warehouses,  attachment  of,  40,  note. 

STOVE. 

See  Exemption  of  Household  Furniture. 

STRANGER,  RIGHTS  OF, 

can  not  be  adjudicated  in  his  absence,  672. 
garnishee  must  show,  or  will  be  liable  thereto,  719. 
in  garnishment  preserved  by  interplea,  671. 
protected  by  intervention,  426. 
against  garnishee  after  judgment,  727. 

See  Intervention  and  Interplea. 

STYLE, 

of  the  writ,  196. 

and  direction,  of  writ  of  garnishment,  602. 
See  Writ  and  Form. 

SUBJECT-MATTER,  JURISDICTION  OF, 
how  acquired,  217. 

See  Jurisdiction. 

SUBPCENA, 

in  chancery,  when  prior  to  attachment  lien,  415. 
See  Priorities. 

SUBROGATION, 

of  plaintiff  to  defendant's  rights  by  garnishment,  487. 
of  garnishment  plaintiff,  to  defendant's  rights,  613. 
See  Garnishment,  Effect. 
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SUBSCRIBER  OF  CORPORATE  STOCK, 
when  may  be  a  garnishee,  499. 
as  defendants,  when  non-resident,  84,  note. 

See  Efficiency  and  Parties. 

SUBSEQUENT 

action,  defense  of  garnishee  in,  707. 

alienation,  does  not  affect  lien,  319. 

answer  of  garnishee,  considered  a  part  of  former,  631. 

assignment,  to  levy  does  not  affect  lien,  319. 

attachment,  let  in  by  abandonment  of  first,  260. 

contract,  to  garnishment  does  not  affect  liability  of  garnishee,  516. 

deed,  creates  no  lien,  319. 

judgment  or  decree,  will  not  affect  attachment  lien,  322. 

purchaser's  defense  to  prior  attachments,  421,  note. 

purchaser,  when  title  of  prior  to  attachment  lien,  421. 

sale,  does  not  affect  lien,  319. 

statute,  does  not  affect  lien  of  attachment,  314. 

suit,  garnishee's  defenses  in,  590,  note. 

suit,  after  judgment  on  publication,  191. 

writ,  issuance  of,  198. 

See  Second  Attachment  and  Junior  Attachment. 
SUBSTITUTION, 

of  parties  dissolves  attachment  lien,  330. 
of  property,  on  redelivery  bond,  290. 
of  attached  property  by  bond  to  pay  judgment,  304. 
of  service,  when  justifiable,  217. 
of  service,  lien  created  by,  191. 
of  sureties,  on  redelivery  bond,  287. 
SUCCESSIVE 

attachments,  priorities  in,  rule,  408. 
attachments,  by  same  officer,  46. 
garnishments,  considered,  614. 
levies,  priorities  in,  rule,  408. 
levies,  who  to  make,  201. 
writs,  order  in  which  must  issue,  195. 
writs,  who  to  serve,  201. 

SUFFICIENCY, 

of  affidavit,  31. 

of  affidavit,  to  sustain  "fraudulent  disposal,"  etc.,  111. 

of  affidavit,  of  grounds  for  attachment,  belief  of  affiant,  not,  110. 

of  bond  to  pay  judgment,  303. 

of  notice  of  assignment,  served  on  Sunday,  540. 

of  description  in  officer's  return,  231. 

of  writ  as  to  form,  196. 

See  Affidavit,  Requisites  of,  and  Form  of  Affidavit. 
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SUGGESTION  OF  DEATH, 

can  not  be  made  as  to  garnishee,  616. 

upon  record  in  garnishment,  682. 

See  Death. 
SUIT, 

to  what  extent  attachment  is,  4,  note,  1. 

begun,  affidavit  in,  129,  note. 

when  begun,  quaere,  404,  note. 

prosecution  of,  to  effect  a  condition  of  the  bond,  161. 

commencement  of,  when  debt  not  due,  attachment  the  only  one  al- 
lowed, 20. 

on  bond  of  intervener,  434. 

when  garnishment  is,  469. 

commencement  of,  what  so  considered  in  garnishment,  608,  note. 

subsequent,  garnishee's  defenses  in,  590,  note. 
See  Action. 

SUIT  PENDING, 

in  attachment,  a  notice  of  lien,  10. 
for  tort  will  support  attachment,  when,  27. 
when  required  prior  to  attachment,  215. 
attachment  in  aid  of,  22. 
in  another  state,  attachment  in  aid  of,  22. 
not  good  plea  in  action  on  bond,  187. 
not  prerequisite  to  issuance  of  writ,  192. 

may  be  shown  in  defense  in  action  for  malicious  attachment,  380. 
garnishment  of  debt  sued  on,  479. 
garnishment  as  a  defense  in  other  actions,  488. 
necessary  to  garnishment,  when,  607. 
between  garnishee  and  defendant,  effect,  590. 
defendant  may  plead  in  garnishment,  665, 
when  pleaded  in  bar  by  defendant  in  garnishment,  666. 
in  garnishment,  when  defense  in  other  suit,  721. 
See  Abatement,  Plea. 

SUMMONS, 

of  defendant  necessary,  3. 

service  of,  upon  foreign  corporations,  105. 

the  writ  employed  as,  3. 

need  not  precede  writ,  192. 

date  of,  how  proven,  3,  note. 

delivery  of,  not  a  part  of  the  attachment,  when,  215. 

service  of,  general  appearance  equivalent  to,  221. 

personal  service  of,  in  action  for  tort,  necessary  to  support  attachment, 

27. 
service  of,  necessary  to  attachment  levy,  216. 
service  of,  when  must  precede  levy,  215. 
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SUMMONS— Continued. 

personal  service,  lack  of,  cause  for  dissolution,  342. 

amendment  of,  effect  on  redelivery  bond,  292. 

to  show  cause  for  want  of  answer,  an  issue  may  be  joined  upon,  650. 

to  show  cause,  what  it  should  state  in  default  of  answer,  640. 

to  show  cause,  when  may  be  issued  in  garnishment,  648. 

to  show  cause,  when  garnishee  fails  to  answer,  647,  648. 

to  show  cause,  for  want  of  answer,  637. 

to  show  cause,  not  needed  when  plaintiff  is  garnishee,  631,  note. 

in  chancery,  when  prior  to  attachment,  415. 

in  garnishment, 

See  Writ. 

SUNDAY, 

defined,  192. 

property  sold  on,  attachable,  28,  note. 

writ  can  not  issue  on,  192. 

issuance  of,  on  Sunday,  131,  note. 

delivery  of  writ  upon,  202,  note. 

delivery  of  writ  upon,  not  void,  205. 

delivery  of  writ  upon,  presumption  regarding,  202. 

levy  made  upon,  set  aside  on  motion,  205. 

levy  can  be  made  on,  when,  205. 

levy  can  not  be  made  upon,  when,  205. 

SUPERIORITY  OF  LIENS. 

See  Priority. 

SUPERSEDEAS, 

to  judgment  in  action,  on  redelivery  bond,  297. 
to  review  attachment,  458. 
preserves  attachment  lien,  333. 

SUPERVISORS, 

board  of,  as  plaintiffs  in  attachment,  78. 

See  Municipal  Officers. 

SUPPLEMENTARY  ANSWER, 
when  court  may  order,  651. 
when  may  be  filed,  633,  661. 

See  Answer. 

SUPPLEMENTAL  PROCEEDINGS, 

to  perfect  lien  on  land  fraudulently  conveyed,  320,  note. 

SUPPORT, 

trustee  charged  with,  of  another,  liability  in  garnishment,  533. 
of  animals  attached,  262,  note. 

See  Trusts  and  Expenses. 


INDEX.  1599 

[References  are  to  Sections,  Vol.  I,  §§  1-464,  Vol.  II,  §§  405-727.'] 
SURETY, 

who  may  be  on  bond  to  pay  judgment,  303. 

may  sign  bodd,  where,  173. 

attorneys  may  not  be,  in  Texas,  173,  note. 

can  not  complain  of  irregularity  in  bond,  176. 

when  liable  in  joint  action  with  plaintiff,  183. 

additional,  when  can  not  be  required,  175. 

attachment  bond  without,  is  fatal,  154,  note. 

on  attachment  bond,  generally,  167. 

on  attachment  bond,  without  plaintiff,  sufficient,  when,  169. 

on  bond,  individual  members  of  firm  may  be,  172. 

on  attachment  bond,  173. 

on  bond,  officer  of  municipal  corporation  may  be,  174. 

on  bond,  when  agent  may  not  be,  174. 

on  attachment  bond,  who  may  be,  174. 

on  bond,  if  moves  from  state,  another  may  be  given,  174. 

on  bond,  proceeding,  when  insufficient,  175. 

on  attachment  bond,  must  be  "sufficient,"  175. 

on  bond,  effect  of  insolvency  of,  176. 

on  bond,   liability  of,   fixed  by   a  judgment  in  attachment  on  the 

merits,  189. 
on  bond,  duty  of,  before  signing  it,  189,  note, 
on  bond,  may  move  to  quash  in  Texas,  344,  note, 
on  redelivery  bond,  substitutions  of,  287. 
on  redelivery  bond,  when  discharged,  292. 
on  redelivery  bond,  suit  against,  294. 
action  against,  on  redelivery  bond,  when  it  accrues,  291. 
on  bond  to  dissolve  garnishment,  judgment  against,  697. 
acknowledgment  of,  on  bond  to  pay  judgment,  303. 
demand  upon,  when  necessary  to  fix  liability  on  bond  to  pay  judg- 
ment, 305. 
defense  to  action  on  redelivery  bond,  300. 
defense  of,  in  action  on  bond  to  pay  judgment,  311. 
justification  of,  on  bond  to  pay  judgment,  303. 
on  intervener's  bond,  434. 
discharge  of,  on  bond  to  pay  judgment,  306. 
release  of,  on  redelivery  bond  by  change  of  conditions,  292. 
judgment  against,  in  action  on  redelivery  bond,  301. 
substitution  of,  court  can  not  require,  175,  note. 
See  Bond  and  Judgment. 

SURETY,  LIABILITY  OF, 

in  action  on  the  bond,  183. 
only  on  their  contract,  the  bond,  184. 
in  action  on  indemnity  bond,  186. 
judgment  by  confession  does  not  fix,  189. 

Att.  101 
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SURETY,  LIABILITY  OF—  Continued. 
extent  in  action  on  bond,  190. 

does  not  extend  the  counsel  fees  in  action  on  bond,  190. 
on  redelivery  bond,  291. 
on  redelivery  bond,  when  discharged,  292. 
to  action  on  redelivery  bond,  294. 
its  extent  in  action  on  redelivery  bond,  301. 
on  bond  to  pay  judgment,  when  it  begins,  305. 
on  bond  to  pay  judgment,  not  affected  by  appeal,  306. 
on  bond  to  dissolve  garnishment  judgment,  697. 
on  intervener's  bond,  434. 

See  Liability. 

SURETY  ON  SHERIFF'S  BOND, 

liability  of,  for  wrongful  levy,  384,  386. 
liable  for  tortious  levy,  207. 
liable  for  levy  on  stranger's  property,  387. 
liable  for  seizure  of  exempt  property,  388. 
liability  of,  after  paying  fine,  396,  note. 
See  Liability. 

SURPLUS, 

attachment  of,  when  goods  consigned  to  agent  with  interest,  34. 

in  hands  of  assignee  attachable,  44. 

after  mortgage  paid,  attachable,  43. 

attachment  of,  in  hands  of  trustee,  45. 

of  money  in  custody  of  law  may  be  attached,  46. 

in  possession  of  officer,  may  be  attached,  46. 

in  hands  of  trustee  of  land,  55. 

after  foreclosure  of  real  estate  mortgage,  attachable,  60. 

in  hands  of  officer,  may  be  garnished,  507. 

in  hands  of  trustee,  garnishment  of,  531,  note. 

of  legacy  for  support,  garnishment  of,  533,  note. 

after  assignment,  only  reached  by  garnishment,  545. 

over  mortgage  lien,  can  be  garnished,  585. 

of  pledged  property,  can  be  secured  by  attachment,  412. 

of  wages  assigned,  may  be  garnished,  556. 

judgment  for,  when  to  be  entered  in  garnishment,  640. 

judgment  for,  in  garnishment,  when  answer  shows  special  contract,  644. 

SURPLUSAGE, 

what  is  in  averment  in  affidavit,  147. 
in  attachment  bonds,  161. 
attestation  of  writ  is,  where,  196. 

See  Averment  and  Pleading. 
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SURRENDER  OF  POSSESSION, 

liability  of  officer  for,  243,  250. 

by  officer,  when  justified,  253. 

by  officer,  generally,  256. 

by  officer,  what  is,  257. 

what  is  not,  258. 

when  enforced,  its  effect,  259. 

of  part  of  attached  property,  269. 

by  officer,  admits  second  levy,  260. 

by  bailee,  what  is,  269. 

by  bailee,  dissolves  attachment,  269. 

See  Abandonment,  Possession  and  Release. 

SURRENDER  OF  PROPERTY, 
liability  of  officer  for,  392. 
to  debtor,  dissolves  attachment,  329. 
when  adjudged  in  garnishment,  687. 

See  Abandonment  and  Judgment. 

SURVIVAL  OF  ACTION, 

continues  attachment  lien,  where,  332. 

See  Action  and  Lien. 

SURVIVING  PARTNER, 

attachment  of  effects  in  hands  of,  51. 
See  Partner. 

SURVIVORSHIP. 

See  Joint  Tenancy. 

T 

TANNER'S  TOOLS, 

exempt  from  attachment,  69,  note. 

See  Exemptions. 

TAXES, 

not  an  indebtedness  within  the  garnishment  law,  504. 
See  Efficiency  and  Demand. 
TAXATION  OF  COSTS, 
in  garnishment,  698. 

See  Costs. 
TEACHER, 

when  "laborer"  within  law  of  exemptions,  55b. 
See  Laborer  and  Exemptions. 

TEAM. 

See  Exempt  Property. 
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TELEGRAM, 

writ  can  not  be  delivered  by,  205. 

See  Writ  and  Levy,  When  to  be  Made. 

TEMPORARY  ABSENCE, 

not  ground  for  attachment,  87. 
not  an  "absconding,"  88. 
not  non-residence,  90. 
effect  of,  91. 

See  Grounds  for  Attachment  and  Residence. 

TEMPORARY  JUDGMENT. 

See  Judgment  Nisi. 

TEMPORARY  REMOVAL, 

no  grounds  for  attachment,  106,  107. 

See  Grounds. 

TENANTS  IN  COMMON, 
partners  are,  49. 
as  plaintiffs  in  attachment,  77. 
as  defendants  in  attachment,  82. 
levy  on  property  owned  by,  211. 
attachment  of  land  owned  by,  57. 
attachment  of  interest  in  land,  53. 
of  land,  effect  upon  attachment  lien,  315. 
possession  of  property  by  officer,  249. 
not  dispossessed  by  sale  on  attachment,  455. 

See  Partners  and  Property  Susceptible  of  Attachment. 

TENANCY  BY  THE  CURTESY, 
when  attachable,  52. 

See  Attachment. 

TENANT'S  INTEREST, 

in  crops,  not  attachable,  when,  52,  note. 

See  Crops  and  Property  Susceptible  of  Attachment. 

TENDER, 

of  payment  of  lien  before  attachment,  43. 
of  amount  due  on  mortgage,  prior  to  attachment  of  land,  59. 
as  discharge  of  bond,  181. 
of  demand,  effect  of  on  redelivery  bond,  292. 
of  property,  in  satisfaction  of  redelivery  bond,  290,  note. 
See  Payment. 

TESTIMONY, 

of  principal  debtor,  may  be  annexed  to  answer  of  garnishee,  when,  632. 
See  Evidence  and  Answer. 


INDEX.  1603 

[Beferences  are  to  Sectioiis,  Vol.  I,  §§  1-464,  Vol.  II,  §§  4G5-7'j7.'} 
THIRD  PERSONS, 

may  move  to  dissolve  attachment,  when,  344. 

rights  of,  protected  by  intervention,  426. 

rights  of,  in  garnishment,  preserved  by  interplea,  671. 

jointly  liable  with  plaintiff  for  wrongful  attachment,  365. 

intervening  rights  prevent  amendment,  197. 

See  Strangers,  Claimants  and  Interveners. 

THREATS, 

not  material  on  motion  to  quash,  86. 
to  convey,  when  ground  for  attachment,  119. 
See  Fraud. 

TITLE, 

requisite  to  affidavit,  131. 

necessary  to  sustain  attachment  of  personal  property,  29. 
not  changed  by  officer's  possession,  248. 
remains  in  debtor  pending  attachment,  200. 
does  not  pass  till  judgment  and  sale,  200. 
acquired  on  attachment  sale,  relates  back  to  levy,  314. 
on  sale  of  goods,  when  passes  to  defeat  attachment,  39. 
acquired  on  sale  of  perishable  property,  262. 
to  goods  sold,  when  will  defeat  attachment,  35. 
of  claimant,  impeachment  of,  in  action  against  officer,  399. 
of  assignee,  when  prior  to  attachment  lien,  423. 
of  trustee,  prior  to  attachment  lien,  when,  422. 
of  receiver,  when  prior  to  attachment  lien,  424. 
proof  of,  on  trial  of  intervention,  437,  note. 
See  Property. 

TITLE  IN  CONTROVERSY, 

sheriff  may  require  indemnity,  203. 

See  Bond  and  Indemnity. 

TITLE  OF  CAUSE, 

as  necessary  to  bond,  157. 

See  Bond  and  Form. 

TITLE  OF  COURT, 

as  requisite  to  a  bond,  156. 

See  Bond  and  Form. 

TITLE,  SPECIAL, 

officer  acquires  by  attachment,  247. 

See  Officer  and  Possession  of  Property. 

TIME, 

computation  of,  between  service  and  return  day,  205. 
computation  of,  when  return  day  falls  on  Sunday,  205,  note. 
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TIME—  Continued. 

in  which  affidavit  should  be  made,  128. 

to  plead,  by  defendant  in  garnishment,  667. 

of  trial  of  issue  on  intervention,  431. 

See  Pleading,  Return  and  Trial. 

TOBACCO, 

personal  property,  may  be  attached,  32. 

See  Property  Susceptible  of  Attachment. 

TOOLS, 

exempt  from  attachment,  musical  instruments,  when,  69. 
"of  his  business,"  levy  upon,  213,  note, 
"of  his  occupation,"  wagon  and  harness  are,  when,  69. 
used  by  mechanics  exempt  from  attachment,  69. 
used  in  public  service  exempt  from  attachment,  70. 
used  on  a  farm  exempt  from  attachment,  69. 
a  sled  is,  when,  69. 

of  printer,  exempt  from  attachment,  when,  69. 
exempt,  character  of,  may  be  waived,  75. 
See  Exemption. 
TORTS, 

demands  arising  from,  will  not  generally  support  attachment,  14,  27. 
demands  arising  from,    attachable   when  the   declaration   in  form  ex 

tractu,  27. 
will  support  attachment,  when  implied  assumpsit  will  lie,  16. 
when  may  be  waived,  will  support  attachment,  16. 
waiver  of,  will  not  justify  attachment  when,  27. 
penalties  arising  from,  will  not  support  attachment,  15. 
fraud  does  not  change  contract  to,  16. 
claims  arising  from,  will  not  support  garnishment,  483. 
plaintiff  liable  for,  in  making  attachment,  358. 
when  plaintiff  is  tort  feasor  in  making  attachment,  359. 
in  making  levy,  liability  of  officer  for,  386. 
of  officer,  plaintiff  liable  for,  when,  362. 
jointly  committed,  by  plaintiff  and  officer,  action  for,  364. 

TORTIOUS  LEVY, 

what  is,  360. 

See  Levy  and  Trespass. 

TOWN, 

can  not  be  a  garnishee,  500,  note. 

See  Municipal  Corporations. 

TOWN  LOTS, 

attachment  of,  219,  note. 

See  Property  Susceptible  of  Attachment. 
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TRADE-MARK, 

infringement  of,  will  not  support  attachment,  14,  15. 

See  Demand,  Necessary. 

TRANSCRIPT  OF  ATTACHMENT, 
what  is  not,  219,  note, 
when  will  support  attachment,  23. 

See  Demand  and  Judgment. 

TRANSFER  OF  PROPERTY, 

may  be  made  by  debtor  pending  attachment,  200. 
of  stock,  effect  on  garnishment,  498. 
of  corporate  stock,  when  prior  to  attachment  lien,  419. 
fraudulent  as  ground  for  attachment,  118. 

See  Sale,  Alienation,  Assignment  and  Transfer. 

TRANSIT, 

goods  in  garnishment  of,  578,  note. 

See  Common  Carriers. 

TRANSITORY  ACTION, 

attachment  is  not,  as  to  property,  193. 
corporations  liable  to  garnishment  in,  492. 
See  Actions. 

TRANSITU,  STOPPAGE  IN, 

right  of,  affects  attachment,  420. 

TRAVELING  EXPENSES, 

when  recoverable  as  costs  in  action  on  bond,  190. 
See  Fees,  Expenses  and  Costs. 

TRAVERSE  OF  AFFIDAVIT, 

of  removal,  as  grounds  for  attachment,  108. 

of  non-residence,  102,  103. 

for  want  of  statutory  grounds,  348,  446. 

how  interposed,  349. 

who  may  make,  350. 

when  to  be  made,  351. 

trial  of  issues  on,  352. 

when  affected  by  giving  bond  to  redeliver,  288. 

waive  defects  in  service,  when,  221,  note. 

evidence,  burden  of  proof,  353. 

issue  on  trial  of,  353. 

judgment  to  sustain,  354. 

review  of  order  sustaining,  355. 
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TRAVERSE  OF  ANSWER  OF  GARNISHEE, 
generally,  636,  note,  638. 
the  only  proceeding,  when,  652,  653. 
how  interposed,  654. 
notice  of,  to  garnishee  on  answer,  654. 
amendment  of  claimant's  pleadings  on,  654,  note, 
nature  of  issue,  656. 
burden  of  proof,  654. 
trial  of,  answer  as  evidence,  658. 

trial  of  evidence,  previous  statements  of  garnishee,  659. 
garnishee's  defenses  on,  660. 

See  Issue  and  Answer,  Unsatisfactory. 

TREASURER  OF  STATE. 

See  Municipal  Officer. 

TREASURY  NOTES, 

garnishable  as  negotiable  instruments,  576. 
See  Efficiency. 

TRESPASS, 

a  void  levy  is,  360. 

officer  guilty  of,  in  seizure  of  exempt  property,  388. 
officer  liable  for,  for  levy  on  property  of  third  person,  387. 
when  plaintiff  liable  for,  of  officer,  362. 

TRESPASSER, 

when  officer  becomes,  on  levy  of  attachment,  202. 

officer  is,  in  attaching  property  not  defendant's,  206. 

officer  becomes,  by  act  unauthorized  by  writ,  207. 

when  officer  is  abinitio,  386,  note,  389. 

officer  is,  when  he  seizes  property  in  custody  of  law,  389. 

when  officer  is,  for  delay  in  making  levy  in  stranger's  building,  when, 

387. 
officer  becomes,  for  wrongful  disposal  of  property,  395,  note, 
officer  becomes,  when  he  uses  attached  property,  392. 
See  Liability. 

TRESPASS,  ACTION  OF, 

when  proper  form  of  action  against  sheriff,  203. 

against  officer  for  tortious  levy,  386. 

against  officer  for  act  of  deputy,  385. 

against  officer  for  seizure  of  stranger's  goods,  387. 

against  officer  for  breach  of  duty  regarding  return,  391. 

for  intermingling  goods,  210. 

for  interference  with  officer's  possession,  261. 

when  it  will  lie  against  receiptor,  280. 

when  not  proper  action  by  claimant,  203,  note. 

will  support  attachment,  when,  27. 
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TRESPASS  ON  THE  CASE, 

when  will  lie  against  plaintiff  for  wrongful  attachment,  L82,  361. 
for  malicious  attachment,  370. 

TRESPASS  VI  ET  ARMIS, 

not  generally  proper  form  of  action  for  wrongful  attachment,  182. 
when  will  lie  against  plaintiff  for  wrongful  attachment,  361. 

TRIAL, 

in  attachment,  where  to  be  had,  448. 
by  jury  in  attachment  cases,  448. 

by  jury,  when  issue  raised  on  garnishee's  answer,  656. 
by  jury,  of  issue  raised  on  garnishee's  answer,  654. 
by  jury,  of  issue,  on  intervention,  431,  note. 
of  issues,  on  traverse  or  motion  to  quash,  352. 

of  issues  in  attachment,  may  be  two  before  judgment  can  be  entered,  449. 
of  issue  on  answer,  judgment  in,  662. 
of  issue  on  answer,  costs,  663. 

of  traverse  of  answer,  evidence,  previous  statements  of  garnishee,  659. 
of  issue,  on  interplea  in  garnishment,  673,  674. 

of  issue,  on  interplea  in  garnishment,  when,  where  and  how  conduct- 
ed, 675. 
of  issue  on  interplea  in  garnishment,  evidence,  burden  of  proof,  676. 
of  issue  on  interplea,  judgment,  costs,  677. 
of  issue  on  intervention,  where  to  be  had,  430. 
of  issue  on  intervention,  when  to  be  had,  431. 
of  intervention,  what  at  issue,  429. 
of  right  of  third  party, 

See  Intervention. 

TROVER, 

attachment  will  not  lie  in  case  of,  27,  note. 

by  officer,  without  demand,  for  conversion,  261. 

will  lie,  at  suit  of  officer,  for  interference,  261. 

maintain  for  attached  property,  when,  39,  note. 

when  it  will  lie  for  tortious  levy,  386. 

when  plaintiff  liable  in,  for  wrongful  attachment,  361. 

action  of,  against  officer  for  seizure  of  stranger's  goods,  387. 

against  officer,  for  seizure  of  exempt  property,  388. 

against  officer,  for  taking  hay  to  feed  attached  animals,  392,  note. 

can  not  be  maintained  against  officer  for  money  collected  on  execution, 

396. 
action  of,  against  officer  for  acts  of  deputy,  385. 
when  will  lie  against  receiptor,  279,  280. 
when  it  will  not  lie  against  receiptor,  L'7"). 
See  Action,  Trespass. 
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TRUNK, 

attachment  of.  in  hands  of  agent,  33. 

attachment  of,  possession  of  non-resident  carrier,  40,  note. 

containing  exempt  goods,  levy  upon,  213. 

lost,  of  wife,  carrier  not  liable  to  attachment  by  creditor  of  husband, 

28,  note, 
traveling,  when  exempt,  388,  note. 

See  Levy  and  Exemption. 
TRUST  FUND, 

garnishment  of,  in  executor's  hands,  oil. 
indefinite,  may  be  garnished,  531,  note. 
See  Efficiency. 

TRUSTEE, 

under  deed,  property  in  hands  of,  attachable,  when,  62. 

in  possession,  effect  on,  attachment,  45. 

of  land,  amenable  to  attachment,  when,  55. 

title  of,  prior  to  attachment  lien,  when,  422. 

defenses  of,  to  attachment,  196,  note. 

liability  as  garnishee,  531. 

charged  with  support  of  an  individual,  liability  in  garnishment,  533. 

a  garnishee  becomes,  after  service  of  writ,  613. 

See  Efficiency  and  Attachment. 

TRUSTEE, 

synonymous  with  garnishee,  465. 

See  Garnishment,  Nature  of. 

TRUSTEE  PROCESS, 

S)Tnonymous  with  garnishment,  465. 

See  Garnishment  and  Nature. 

TRUST  DEED. 

See  Assignment  and  Mortgage. 
TRUST, 

land  held  in,  not  attachable,  when,  55. 

trustee  in  possession  will  defeat  attachment,  45. 

property  held  in,  garnishment  in  case  of,  531. 

property  held  in,  liability  of  garnishee  for,  generally,  476,  note. 

when  prior  to  garnishment,  614. 

incomplete,  no  bar  to  garnishment,  531,  note. 

when  void,  does  not  affect  garnishment,  531,  note. 

TRUTH  OF  AFFIDAVIT, 

can  not  be  questioned  in  action  on  bond,  189. 

denial  of,  how  made,  349. 

denial  of,  for  want  of  statutory  ground,  348. 

See  Affidavit,  Traverse  and  Issue. 
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UNACKNOWLEDGED  DEED, 

not  prior  to  attachment,  though  recorded,  417,  note. 
See  Priority. 

UNCALLED  FOR  LEGACY, 

garnishment  of,  532,  note. 

See  Efficiency. 

UNCERTAIN  ANSWER, 

construed  most  strongly  against  garnishee,  634. 
See  Answer. 

UNCERTAINTY  OF  INDEBTEDNESS, 

shown  by  answer,  discharges  garnishee,  643. 

See  Answer  and  Contingent. 

UNDERTAKING, 

to  procure  dissolution  of  attachment,  327. 
See  Bond,  303. 

UNFINISHED  ARTICLES, 

when  not  attachable  in  hands  of  manufacturer,  35,  note. 
See  Property  Necessary  to  Support  Attachment. 

UNIFORMITY  OF  ATTACHMENT  STATUTES, 
generally,  11. 

UNITED  STATES, 

as  plaintiff  in  attachment,  78. 

See  Parties  and  Garnishee. 

UNITED  STATES  CONSUL, 

liable  to  attachment,  when,  48. 

See  Officers. 

UNITED  STATES  COURTS, 

rule  regarding  amendment  of  writs,  197. 

UNITED  STATES  GOVERNMENT, 
may  not  be  garnishee.  500. 

See  Corporations,  Municipal. 

UNLIQUIDATED  DAMAGES, 

when  will  support  attachment,  16,  19. 
claim  for,  will  not  support  garnishment,  479,  483. 
See  Demand. 
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UNLIQUIDATED  DEMANDS, 

for  penalties  in  bonds,  not  attachable,  26. 

UNRECORDED  DEED, 

prior  to  attachment,  when,  417. 
when  defective,  not  prior  to  attachment,  when,  53. 
See  Priorities. 

UNRECORDED  MORTGAGE, 

effect  upon  attachment  lien,  418. 

See  Priority. 

USE  OF  PROPERTY  ATTACHED, 
by  officer,  allowed,  when,  264. 
liability  of  officer  for,  392. 

See  Liability. 

V 

VACATE,  PETITION  TO, 

judgment  in  attachment,  463. 
sale  on  attachment,  464. 

See  Motion,  Judgment  and  Dissolution. 

VACATION  OF  ATTACHMENT, 

See  Dissolution  of  Attachment  and  Motion  to  Quash. 

VACATION  OF  JUDGMENT, 

can  not  be  procured  collaterly,  322,  note, 
in  garnishment,  699. 

See  Judgment,  Dissolution,  Setting  Aside. 

VALIDITY  OF  ATTACHMENT, 

between  parties,  when  not  as  to  third  persons,  196,  note. 

how  tested,  86. 

necessary  to  priority  of  lien,  421. 

See  Priority. 

VALIDITY  OF  GARNISHMENT, 

depends  upon  strict  compliance  with  the  statute,  485. 
See  Garnishment. 
VALIDITY  OF  WRIT, 

as  to  parties  when  not  as  to  third  persons,  196,  note. 
See  Writ. 

VALIDITY  OF  JUDGMENT, 

how  determined,  127. 

See  Judgment. 
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VALUE  OF  PROPERTY, 

as  mentioned  in  receipt,  effect  of,  268. 

statement  of  in  return,  233. 

when  measure  of  damages  in  action  on  bond,  190. 

VARIANCE, 

in  averments,  when  fatal,  134. 
what  is  not,  134. 

in  amount  between  affidavit  and  writ,  dissolution  for,  196. 
in  amount  between  writ  and  affidavit,  effect  of,  196. 
between  affidavit  and  writ,  must  not  be,  196. 
in  bond,  from  statutory  form  not  fatal,  155. 
when  slight,  not  fatal  to  bond,  165. 

between  bond  to  pay  judgment  and  declaration,  when  not  fatal,  303. 
in  declaration  on  a  bond  to  pay  judgment,  not  fatal,  310. 
in  plaintiff's  name,  between  affidavit  and  petition,  131. 
in  Christian  name  in  affidavit,  130. 
in  redelivery  bond,  when  fatal,  287. 
what  is  not,  in  receiptor's  receipt,  267. 
See  Pleading. 

VAULT,  SAFETY, 

garnishment  of  property  placed  in,  583. 

See  Levy,  Possession  and  Efficiency. 

VENDEE, 

on  conditional  sale,  will  defeat  attachment,  37. 
fraudulent,  in  possession,  effect  on  garnishment,  588. 
See  Sale  and  Fraud. 

VENDOR'S  LIEN, 

will  defeat  attachment,  when,  24. 
superior  to  attachment,  when,  420. 

See  Priority. 
VENUE, 

requisites  to  affidavit,  131. 

may  be  added  to  affidavit  by  amendment,  131. 

action  for  wrongful  attachment,  360. 

See  Amendment  and  Form. 

VERDICT, 

amount  of,  in  action  on  bond,  182. 
amount  of,  controlled  by  affidavit,  133. 
cures  irregularity  in  affidavit,  152. 
on  trial  of  claimant's  intervention,  439. 
not  basis  of  garnishment,  the  judgment  is,  589,  note, 
of  jury,  on  trial  of  issue  on  answer,  662. 
See  Judgment. 
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VERIFICATION  OF  AFFIDAVIT, 
by  attorney,  when,  129,  note, 
before  whom  to  be  made,  130. 
required  to  affidavit  for  garnishment,  596. 
of  plea  in  abatement,  349,  note, 
of  petition  for  intervention,  433. 

See  Form  and  Requisites. 

VERIFIED  ANSWER, 

to  be  used  as  an  affidavit  in  support  of  motion  to  quash,  353,  note. 
See  Answer. 
VESSEL, 

levy  of  attachment  upon,  209. 

See  Ship. 

VEXATIOUS  ATTACHMENT. 

See  Action  on  Bond,  also  Malicious  Attachment. 

VINDICTIVE  DAMAGES. 

See  Exemplary  Damages  and  Damages. 

VIOLIN, 

a  tool  exempt  from  attachment,  when,  69. 
See  Exemptions. 

VOLUNTARY  ABSENCE, 

constitutes  non-residence,  when,  90,  note. 
See  Non-residence. 

VOLUNTARY  ACT  OF  GARNISHEE, 
can  not  aid  garnishment,  485. 

See  Garnishee,  Position  of. 

VOID  AFFIDAVIT. 

See  Void  Attachment. 
VOID  ATTACHMENT, 

lack  of  averment  of  "over  and  above"  all  legal  set-offs,  139. 
omission  to  aver  "nature"  of  demand,  140. 
for  insufficient  averment  to  give  jurisdiction,  149,  note, 
for  want  of  jurisdictional  affidavit,  152. 
for  improper  affilavit  in  New  York,  137,  note. 
unless  bond  filed,  153. 
when  no  bond  filed,  154. 
for  bond  in  amount  too  small,  163. 
for  bond  without  sureties,  154,  note, 
for  uncertainty  of  description  in  return,  231. 
See  Dissolution. 
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VOIDABLE  ATTACHMENT, 

when  is,  and  when  void,  rule  as  to  amendments,  152. 

VOID  BOND, 

in  attachment,  when  contains  unnecessary  condition,  161. 

not  for  slight  variance,  165. 

when  in  individual  names  of  firm,  168. 

justification  by  one  surety  alone  makes,  176. 

without  sureties,  173. 

for  being  in  amount  too  small,  163. 

See  Bond. 

VOID,  GARNISHMENT, 

for  misjoinder  of  garnishees,  525. 
for  non-joinder  of  garnishees,  524. 
unless  statutory  steps  strictly  followed,  485. 
does  not  effect  judgment  in  principal  suit,  605,  note. 
See  Garnishment. 

VOID  JUDGMENT, 

in  garnishment,  when  untimely  entered,  681. 

See  Judgment,  Collateral  Attack. 

VOID  LEVY, 

when  property  left  in  possession  of  defendant's  servant,  207. 
See  Levy. 

VOID  MORTGAGE, 

garnishment  in  case  of,  387. 

See  Efficiency. 

VOID  PROCEEDINGS, 

affidavit  not  on  oath,  127. 

See  Affidavit. 

VOID  SALE, 

on  attachment,  petition  to  vacate  is  proper,  464. 
See  Sale. 

VOID  TRUST, 

does  not  effect  garnishment,  531,  note. 

See  Efficiency  and  Trust. 

VOID  WRIT, 

when  it  is,  196. 

on  its  face,  no  protection  to  plaintiff  or  officer,  362. 
See  Writ. 

VOID  EXECUTION, 

of  writ,  can  not  be  waived,  221. 

See  Writ. 
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VOIDABLE  WRIT, 

levy  on,  creates  a  lien,  314. 

See  Writ. 

w 

WAGES, 

definition  of,  by  garnishment  law,  558. 

special  proceedings  to  recover,  557,  note. 

garnishment  of,  general  rule,  555. 

of  minor,  can  not  be  garnished,  when,  555,  note. 

payable  in  advance,  may  be  garnished,  when  contract  fraudulent,   555, 

note, 
assignment  of,  effect  upon  garnishment,  556. 
assigned,  surplus,  may  be  garnished,  556. 
assigned,  priority  over  garnishment,  614. 
assignment  of,  record  of,  effect,  538,  note, 
exemption  of,  from  garnishment,  557. 
exemption  of,  of  non-resident  laborer,  559. 
exemption,  may  be  defeated  by  claim  for  necessaries,  561. 
exemption  of,  can  not  be  waived,  75. 
of  school  teacher,  can  not  be  garnished  in  hands  of  board  or  director, 

503. 
exempt,  judgment  for  may  be  garnished,  when,  589. 
lien  on,  effect  upon  garnishment,  555. 

See  Exemptions. 

WAGON  AND  HARNESS, 

exempt  from  attachment,  when,  69. 

See  Exempt  Property. 

WAIVER, 

giving  redelivery  bond,  is  not,  of  right  to  question  attachment,  351. 

by  defendant,  of  objection  to  wrongful  attachment,  366. 

by  giving  bond  to  pay  judgment,  304. 

by  giving  redelivery  bond,  288. 

by  sureties  on  bond  to  dissolve,  697,  note. 

of  action  against  officer  bv  third  person  399,  note. 

of  citation  in  Louisiana  by  bonding  property,  221,  note. 

of  defects  by  replevin,  221. 

of  defense  to  action  on  redelivery  bond,  300. 

of  delivery  of  property  discharges  redelivery  bond,  292. 

of  exemption  given  to  assignee,  effect  upon  attachment,  223,  note. 

of  claim  of  exemption,  75. 

of  claim  of  exemption  can  not  be  as  to  wages,  75. 

of  exemption  of  wages,  judgment  for  may  be  garnished,  589. 

of  exemption  of  homestead,  71. 
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WAIVER— Continued. 

of  exemption  from  garnishment  by  municipal  corporation,  when,  502. 

of  exemption  in  garnishment,  what  is  not,  629,  note. 

of  exemption  in  garnishment,  what  is,  629. 

of  exemption,  when  levy  is  being  made,  213. 

of  error,  what  defendant  can  not  waive,  153,  note. 

of  error  for  want  of  bond  can  not  be  by  plea,  154. 

of  errors  by  failure  to  move  for  dissolution,  341. 

of  error  in  levy  by  personal  appearance,  221. 

of  informalities  in  affidavit,  131. 

of  informality,  as  to  number  of  sureties  on  bond,  173. 

of  irregularities,  what  possible  in  garnishment,  610. 

of  irregularities,  in  affidavit  for  garnishment,  597. 

of  irregularities,  in  averments  in  affidavit,  221,  note,  143. 

of  irregularities  by  appearance  in  attachment  case,  442. 

of  irregularities,  in  writ  of  garnishment,  602,  603,  note,  605. 

of  irregularities,  by  giving  bond  to  pay  judgment,  311,  note. 

of  irregularities,  by  appearance  and  plea  to  the  merits,  177. 

of  irregularities  in  summons  by  appearance  of  garnishee,  197,  note. 

of  irregularity  in  sale  of  perishable  property,  262. 

of  irregularities,  by  trial  of  issue  on  interplea,  676. 

of  irregularities,  can  not  object  in  appellate  court,  705. 

of  jurisdictional  defects  not  possible,  178. 

of  lien  by  mortgagee  admits  attachment,  43. 

motion  to  quash  is  not  as  to  service,  221. 

of  objections,  by  not  questioning  sufficiency  of  affidavit,  152. 
of  objections,  garnishee  can  not  make,  when,  491. 
of  objections,  none  by  "  special  "  appearance,  178. 
of  objections  to  bond,  by  pleading  to  the  merits,  178. 
of  objection  of  insufficiency  of  bond,  178. 

of  personal  service,  can  not  be  made  by  garnishee,  when,  610. 

of  plea  in  abatement,  answer  to  the  merits  is,  in  Missouri,  221,  note. 

of  right  to  sue  for  wrongful  attachment,  360,  note. 

of  right  to  intervene,  what  is,  428. 

of  right  to  ask  for  dissolution,  appearance  and  plea  affects,  345. 

of  terms  of  contract  defeats  attachment  thereon,  16. 

of  tort,  and  suit  on  contract  will  not  support  attachment,  when,  27. 

of  tort,  when  permissible  attachment  maybe  maintained,  16. 

of  tort,  attachment  will  lie  when  suit  in  form  ex  contractu,  27. 

garnishee  cannot  waive  claimant's  right,  85. 

can  not  be  made  of  jurisdictional  defects  in  garnishment,  646. 

of  irregularities  in  garnishment  by  answer,  646. 

of  irregularities  by  garnishee  joining  issue  on  traverse,  660. 

and  estoppel  on  trial  of  interplea  in  garnishment,  676. 

Att.    102 
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WANT  OF  ANSWER, 

in  garnishment,  practice,  647. 
admits  indebtedness  of  garnishee,  637. 
See  Answer. 

WANT  OF  PROBABLE  CAUSE, 

when  averment  of,  necessary  in  action  for  wrongful  attachment,  187. 
See  Probable  Cause. 

WANT  OF  CONSIDERATION, 

when  no  defense  in  action  on  receipt,  283. 
See  Defenses,  Plea. 

WAREHOUSEMEN, 

attachment  of  property  in  possession  of,  40. 
when  may  be  custodian,  266. 
lien  of,  prior  to  attachment,  40. 

See  Levy. 

WARRANT  OF  ATTACHMENT. 

See  Writ  of  Attachment. 

WARRANT  OF  ATTORNEY, 

under  seal,  necessary  to  sign  bond,  where,  170. 
See  Bond,  Execution  of. 

WARRANTY, 

breach  of,  will  support  attachment,  15,  note. 

See  Demand  Necessary,  etc. 

WARRANTY  OF  TITLE, 

none  upon  judicial  sale  on  attachment,  455. 

See  Sale. 

WASTE, 

officer's  liability  for,  263. 

See  Liability. 

WATCH, 

personal  property,  may  be  attached,  31. 
See  Levy. 

WEARING  APPAREL, 

personal  property,  may  be  attached,  when,  31. 

exempt  from  attachment,  when,  66. 

when  not  exempt,  officer  can  not  commit  trespass  to  take,  388,  note. 

selection  of,  when  exempt,  388.  note. 

See  Exemption. 
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WEIGHT  OF  GARNISHEE'S  ANSWER, 

relevant  statements  taken  as  true,  636. 

See  Answer  and  Interpretation. 

WHEAT. 

See  Exempt  Property. 

WHEN  ATTACHMENT  WILL  LIE, 

on  promissory  note,  after  dishonored,  14. 
for  breach  of  contract  to  marry,  18. 
for  debt  not  due,  20. 
on  demand  in  suit,  22. 
on  decree  for  alimony,  23. 
for  unsecured  balance,  24. 
on  landlord's  lien  on  crops,  specially,  25. 
not,  on  debt  secured  by  mortgage  or  pledge,  24. 
for  injury  to  personal  property,  27. 
for  conversion  of  personal  property,  27. 
on  demands  ex  delicto,  27, 
not,  on  demands  ex  delicto,  27. 
not,  on  administrator's  bond,  26. 
not,  on  election  day,  28. 
not,  on  demand  from  official  neglect,  26. 
for  chattels  with  fraudulent  vendee,  36. 
See  Attachment. 

WHO  MAY  MAINTAIN  ATTACHMENT, 

a  "creditor,"  76. 

See  Plaintiff. 

WIDOW'S  DOWER, 

when  attachable,  52. 

release  of,  not  a  deed,  52,  note. 

See  Demand  Necessary. 

WIDOW'S  AWARD, 

can  not  be  garnished,  533,  note. 

See  Efficiency. 

WIFE, 

when  may  join  with  husband  as  plaintiff,  12,  note, 
joinder  of,  with  husband  in  action  on  bond,  185. 
as  defendant  in  attachment,  79. 
attachment  of  interest  in  real  estate,  57. 
equities  in  land  attachable,  when,  58. 
death  of,  effect  on  attachment  of  land,  57. 
when  the  head  of  family,  72. 
when  to  claim  exemption,  213. 
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WIFE — Continued. 

of  absconding  debtor,  entitled  to  exemption,  73. 

alienation  to,  grounds  for  attachment,  117. 

motion  to  quash  by,  for  attachment  of  homestead,  344,  note. 

funds  of,  garnishment  of  in  bank,  579. 

garnishment  in  case  of,  529. 

and  husband,  holding  moieties,  effect  on  garnishment,  548,  note. 

payee  on  note,  effect  upon  garnishment,  564,  note. 

legacy  of,  garnishment  against  husband,  532,  note. 

as  party  to  bond  to  pay  judgment,  305. 

See  Husband  and  Wife,  Marriage  and  Widow. 

WITNESS, 

who  is  competent,  when  trial  of  issue  on  garnishee's  answer,  656. 
competency  of,  on  trial  of  interplea  in  garnishment,  676. 
to  levy,  when  required,  must  be  named  in  return,  236. 
See  Evidence. 

WRITTEN  CONTRACT, 

not  affected  by  answer  of  garnishee,  644. 
See  Answer. 

WRITTEN  INSTRUMENT. 

See  Negotiable  Instrument  and  Bond. 

WRITTEN  ORDER, 

accepted,  is  an  assignment,  537,  note. 

See  Assignment  and  Acceptance. 

WRONGFUL  CONVERSION, 

of  personal  property  will  support  attachment,  when,  27. 
when  statute  not  complied  with,  8. 

See  Conversion. 

WRONGFUL  ATTACHMENT, 
what  is,  360. 

action  for,  against  officer,  when  it  will  lie,  384. 
in  another  state,  liability  of  plaintiff  for,  366. 
action  on  bond  for,  not  the  only  one,  182. 
recourse  on  bond,  153. 

action  for,  against  officer  by  mortgagee,  387. 
action  for  pleading  in,  367. 

action  for,  against  officer,  pleading  and  evidence  in,  386,  note, 
action  for,  proof  in,  368. 
liability  of  officer,  defense,  36,  note, 
not  inferred  from  dismissal,  188. 
merely,  measure  of  damages  in,  369. 
See  Liability  for,  Malicious  Attachment,  Action  on  Bond. 
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WRONGFUL  LEVY, 

liability  of  officer  for,  386. 

See  Levy  and  Officer,  Liability  of. 

WRONGS. 

See  Torts. 

WRIT  OF  ERROR, 

to  review  judgment  in  attachment,  460. 
to  review  order  dissolving  attachment,  355. 
preserves  attachment  lien,  333. 

See  Error  and  Bill  of  Exceptions. 

WRIT, 

abuse  of,  what  is,  206. 

alias,  in  garnishment,  601,  note. 

alias,  what  is  not,  154,  note. 

alteration  in  writ  dissolves  the  lien,  328. 

amendment  of,  effect  on  bond  to  pay  judgment,  306. 

amendment  of,  as  to  direction  after  service  by  proper  officer,  201. 

amendment  of,  pending  traverse  or  motion  to  quash,  356. 

delivery  of,  to  officer  on  Sunday,  202,  note. 

execution  of,  liability  of  officer,  when  wrongful,  386. 

execution  of,  can  not  be  proven  by  parol,  220. 

execution  of,  publication  and  other  acts  must  appear  upon  the  record, 

220. 
execution  of,  amendments  to,  222. 
execution  of,  service  of  copy  or  notice,  219. 
execution  of,  other  acts  than  publication  necessary,  219. 
execution  of,  the  purpose  of  publishing  notice,  217. 
execution  of,  necessity  of  summoning  the  defendant,  216. 

form  of,  in  garnishment,  seal  and  attestation,  604. 

form  of,  in  garnishment,  body,  recitation,  603. 

form  of,  in  garnishment,  style  and  direction,  602. 

form  of,  in  garnishment,  grounds  to  be  stated,  600. 

form  of,  in  garnishment,  generally,  599. 

insufficiency  of,  in  cause  for  dissolution,  341. 

issue  of,  on  Sunday,  131,  note. 

joint,  in  garnishment,  603. 

against  joint  defendants,  80. 

priority  of,  from  different  courts,  46,  note. 

when  a  protection  to  the  officer,  202. 

of  attachment,  a  protection  to  the  officer,  when,  204. 

of  certiorari,  to  review  garnishment,  701. 

service  of,  may  precede  service  of  summons,  192. 

service  of,  on  election  day,  28. 

service  of,  on  partnership  property  for  debt  of  one,  49. 

several,  to  one  affidavit,  127. 
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WRIT—  Continued. 

several,  order  in  which  may  issue,  195. 

when  to  be  issued,  128. 

when  may  issue,  previous  demand,  when  necessary,  12,  note. 

voidable,  levy  on,  creates  a  lien,  314. 

void  on  its  face,  no  protection  to  plaintiff  or  officer,  362. 

WRIT,  ANCILLARY  ATTACHMENT, 

form  of,  215,  note. 

See  Attachment  in  Aid  and  Ancillary  Attachment. 

WRIT  OF  ATTACHMENT, 
purpose  of  the  writ,  191. 
grounds  based  upon,  86. 
who  may  have,  76. 

effect  of,  when  no  personal  service,  191. 
when  a  proceeding  in  rem,  191. 
when  to  be  issued,  192. 
may  accompany  summons,  192. 
affidavit  must  precede,  192. 
issuance  of,  can  not  be  on  Sunday,  192. 
issuance  of,  irregular  before  summons  in  main  action,  192. 
where  may  issue,  193. 
issuance  of,  when  two  at  same  time,  193. 
issuance  of,  from  what  court,  193,  194. 
issuance  of,  by  whom  to  be  allowed,  194. 
power  of  clerk  to  issue,  194,  note, 
issuance  of,  what  errors  in  amendable,  194. 
when  judge  may  order,  in  Arkansas,  194,  note, 
issuance  of,  order  in  which  several  must  be  made,  195. 
takes  effect,  when,  28. 
upon  part  of  firm  only,  48. 
formalities  of,  only,  generally,  196. 
style  of,  196. 

must  run  in  the  name  of  the  state,  196. 
attestation  of,  surplusage,  when,  196. 
when  void  or  voidable  only,  196. 
form  of,  as  to  the  date,  196. 
form  of,  as  to  the  names  of  the  parties,  196. 
form  of,  necessary  recitals,  196. 
form  of,  statement  of  nature  of  demand,  196. 
form  of,  amount  of  demand  to  be  stated,  196. 
form  of,  need  not  recite  order,  unless  statute  so  require,  196. 
form  of,  as  to  signature  and  seal,  196. 
form  of,  as  to  the  return  day,  196. 
when  auxiliary  process,  191,  196.  • 

sufficiency  of,  as  to  form,  196. 
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WRIT  OF  ATTACHMENT—  Continued. 

direction  of,  196. 

returnable,  where,  196. 

when  joint  or  several,  196. 

fictitious  name  in,  196. 

must  correspond  with  affidavit  in  its  recitals,  196. 

validity  of,  as  to  parties  when  not  as  to  third  persons,  196. 

when  duplicates  may  be  issued,  196. 

amendment  of,  as  to  form,  or  substance  in  Alabama,  196,  note. 

amendment  of,  as  to  return  time,  196. 

amendment  of,  as  to  clerical  errors  after  levy,  196. 

amendment  of,  can  not  be  as  to  recitals,  when,  196. 

amendment  of,  as  to  amount  on  motion  to  quash,  196. 

amendment  of,  to  supply  clerk's  signature,  196. 

amendment  of,  to  affix  seal  of  court,  196. 

amendment  of,  generally,  197. 

amendment  of,  effect,  197. 

amendment  of,  for  want  of  seal,  197. 

amendment  of,  as  to  attestation,  197. 

amendment  of,  not  allowable  when  rights  of  third  parties  intervene,  197- 

amendment  of,  as  to  recitals,  197. 

amendment  of,  as  to  the  date,  197. 

amendment  of,  as  to  return  time,  197,  note. 

amendment  of,  only  when  voidable,  197. 

amendment  of,  as  to  names  of  parties,  197. 

delivery  of,  to  whom  to  be  made,  198. 

issuance  of,  to  whom,  198. 

alias,  unauthorized  generally,  198. 

amendment  of,  to  cure  misdirection  after  levy,  198. 

direction  of,  to  whom,  198. 

effect  of,  creates  conditional  lien,  199. 

first  served  has  priority,  404. 

return  time  in  Indiana,  205,  note. 

no  protection  to  officer,  after  dismissal,  204. 

service  of,  when  simultaneous,  priorities,  409. 

sendee  of,  imposes  no  obligation  when  invalid,  201. 

discharge  of,  by  bond  to  pay  judgment,  304. 

a  return  must  be  made  to  each,  223. 

annexing  affidavit  to,  effected  by  amendments,  222. 

irt  aid  of  pending  suit  not  an  original  one,  22. 

WRIT,  EXECUTION  OF, 

See  Service  of  Writ  and  Levy. 
WRIT  OF  GARNISHMENT, 

how  procured,  591. 

general  requisites,  599. 

must  run  against  identical  persons  garnishee  owes,  527. 
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